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SUNSHINE ACT MEETINGS. 



HIGH CARBON FERROCHROMIUM IMPORTS 

Presidential proclamation imposing temporary duty increase... 53701 

FEDERAL RESERVE BANKS 

FRS adjusts discount rates. 53707 

MINE SAFETY 

Labor/MSHA amends miscellaneous health standards for met¬ 
al and nonmetal mining other than coal; effective 12-18-78 
(Part V of this issue).„ 54064 


CHILD RESISTANT PACKAGING 

CPSC issues statement of applicability to hazardous sub¬ 
stances packaged in large containers; effective 11-17-78. 53711 

HANDICAPPED IN FEDERALLY ASSISTED 
PROGRAMS 

Commerce proposes rule on prohibition of discrimination, com¬ 
ments by 1-2-79... 53765 

SOCIAL SECURITY 

HEW/SSA adopts interim rules on monthly and annual earn¬ 
ings for people age 65 and over; effective 11-17-78; com¬ 
ments by 1-16-79... 53713 

PROTECTION OF HUMAN SUBJECTS FOR 
RESEARCH PURPOSES 

HEW proposes rules concerning research involving persons 
institutionalized as metally disabled, comments by 1-16-79 
(Part II of this issue) .... 53950 


INCOME TAX 

Treasury/IRS issues rules on employee stock ownership 


53718 


CARCINOGENICITY REPORTS 


HEW/NIH announces availability of bioassay results for 4'- 
(Chloroacetyl)-Acetanilide, N,N-Diethylthiourea, and 2,4-Di 
methoxyaniline Hydrochloride (3 documents) .. 53828, 53829 

RENTAL PUBLIC HOUSING PROGRAM 

HUD/FHC announces revised annual contributions contract, 
comments by 12-18-78 (Part VI of this issue). 54070 


CONTINUED INSIDE 


































HOW TO USE THE FEDERAL REGISTER WORKSHOPS 


Washington, D.C. Workshops 

FOR: Any person who must use the Federal Register 

and Code of Federal Regulations. 

WHAT: Free Friday workshops presenting: 

1. The regulatory process, with a focus on 
the Federal Register system and the pub¬ 
lic's role in the development of regula¬ 
tions. 

2. The relationship between Federal Resister 
and the Code of Federal Regulations. 

3. The important elements of typical Federal 
Register documents. 

4. An introduction to the finding aids of the 
FR/CFR system. 

WHY: To provide the public with access to informa¬ 
tion necessary to research Federal agency reg¬ 
ulations which directly affect them, as part of 
the General Services Administration's efforts to 
encourage public participation in government 
actions. There will be no discussion of specific 
agency regulations. 


WHEN: December 1 or 15—from 9-11:30 a.m. 

WHERE: Office of the Federal Register, Room 9409, 
1100 L Street NW., Washington, D.C. 

RESERVATIONS: Call Mike Smith, Workshop Coordina¬ 
tor, 202-523-5235. 

Out of Town Workshops Previously 
Announced: 

PITTSBURGH, PENNSYLVANIA 

WHEN: December 2, 1978, at 9:30 a.m. 

WHERE: Moot Court Room, Duquesne University School 
of Law, Rockwell Hall (7th Floor), 600 Forbes 
Avenue, Pittsburgh, Pennsylvania. 

WHY: To provide the public with access to informa¬ 

tion necessary to research Federal Agency 
regulations which directly affect them, as part 
of the General Services Administration's efforts 
to encourage public particpation in Govern¬ 
ment actions. There will be no discussion of 
specific agency regulations. 

RESERVATIONS: Call 412-434-6293. 



^Published dally, Monday through Friday (no publication on Saturdays. Sundays, or on official Federal 
holldft y s >’ by the orticc °* the Federal Register. National Archives and Records Service. General Services 
Administration. Washington, DC. 20408. under the Federal Register Act |49 Stat. 500. as amended; 44 U.S.C., 
q+f*?? n Ch - 15 > and th ® regulations of the Administrative Committee or the Federal Register (1 CFR Ch. I). Distribution 
^**mo*^ 15 made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D C. 20402. 

The Federal Register provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public Interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing Is requested by the Issuing agency. 

The Federal Register will be furnished by mall to subscribers, free of postage, for $5 00 per month or $50 per year, payable 
in advance. The charge for individual copies Is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office. Washington. 
D.C. 20402. 

There are no restrictions on the republication of material appearing in the Federal Register. 
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INFORMATION AND ASSISTANCE 


Questions and requests for specific information may be directed to the following numbers. General inquiries may be 
made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO). 202-783-3238 

Subscription problems (GPO). 202-275-3050 

"Dial - a - Reg" (recorded sum¬ 
mary of highlighted documents 
appearing in next day's issue). 

Washington, D.C. 202-523-5022 

Chicago, III. 312-663-0884 

Los Angeles, Calif . 213-688-6694 

Scheduling of documents for 202-523-3187 

publication. 

Photo copies of documents appear- 523-5240 

ing in the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: “How To Use the 523-5235 

Federal Register." 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents. 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5266 

523-5282 

Slip Laws. 523-5266 

523-5282 

U S. Statutes at Large. 523-5266 

523-5282 

Index. ' . 523-5266 

523-5282 

U.S. Government Manual. • 523-5230 

Automation. 523-3408 

Special Projects . 523-4534 


HIGHLIGHTS—Continued 


ATOMIC ENERGY—PEACEFUL USES 

DOE issues notice of proposed agreement for cooperation 
between the U.S. and Japan and between the U.S. and the 
European Community.53796 

ANIMAL FEEDS 

HEW/FDA gives advance notice of hearing on withdrawal of 
approval of premixes containing tetracycline and penicillin . 53827 

MATCHBOOKS 

CPSC publishes safety standard; effective 5-4-78 . 53709 

ANIMAL DRUGS 

HEW/FDA amends rules on approval for use of amprolium and 
bacitracin zinc in chicken and turkey feed; effective 11-17-78 .. 53716 

WORK INCENTIVE PROGRAMS 

Labor/HEW proposes to establish new procedures for deter¬ 
mination of sanction period for AFDC recipients or applicants; 
comments by 1-16-79 (2 documents). 53771, 53778 

DEMONSTRATION PROJECTS FOR 
EMPLOYMENT, TRAINING AND INCENTIVES 

HEW/SRS issues rules to provide for establishment and con¬ 
duct; comments by 1-16-79; effective 11-17-78 . 53729 

POWERPLANT AND INDUSTRIAL FUEL USE 
AFTER 1978 

DOE/ERA proposes implementation rules; comments by 
2-2-79 (Part IV of this issue). 53974 

CABLE TELEVISION 

FCC amends rules to insure equal employment opportunity; 
effective 12-15-78 . 53742 


IMPORT DUTIES 

Treasury/Customs grants relief for losses to merchandise 
caused by natural forces; effective 11-17-78 . 53713 

FEDERAL-AID HIGHWAYS 

DOT/FHWA prescribes standards for use and disposition of 
property aquired by States for modified or terminated projects; 

effective 12-18-78 (Part VII of this issue). 54074 

DOT/FHA implements Buy America provision of the Surface 
Transportation Assistance Act of 1978; effective 11-6-78; 
comments by 1-17-79 . 53717 

FEDERAL SAVINGS AND LOAN 
ASSOCIATIONS 

FHLBB proposes merger rules; comments by 1-15-79 . 53762 

INTERSTATE NATURAL GAS PIPELINES 

DOE/FERC proposes to clarify purchased gas cost adjust¬ 
ment clause of service filing requirement; comments by 
12-11-78 . 53770 

HIGH-LEVEL RADIOACTIVE WASTES 

NRC proposes policy on licensing for geologic repositories, 
comments by 1-16-79 . 53869 

Mine safety and health 

Labor/MSHA proposes to establish requirements for State 
grants; comments by 1-16-79 . 53774 

RADIO-TV BROADCASTING 

FCC issues rule on licensing, antenna system changes and 
remote control operations; effective 11-20-78. 53733 
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HIGHLIGHTS—Continued 


IMPROVING GOVERNMENT REGULATIONS 

GSA publishes semiannual agenda of significant regulatory 
activity... ; . 53821 

FOREIGN INVESTMENT IN U.S. REAL ESTATE 

USDA/Economics, Statistics and Cooperative Service gives 
notice of study of feasibility.. 53783 

VETERANS HOME LOANS 

VA amends regulations on foreclosures; 11-9-78. 53728 

MOTOR VEHICLE FUEL ECONOMY 

DOE issues notice of availability of 1979 Gas Mileage Guide . 53795 

MEETINGS— 

Commerce/NOAA: Mid-Atlantic Fishery Management Coun¬ 


cil. 12-6, 12-13 through 12-15-78 (2 documents) ..;. 53790, 

53791 

CPSC: Technical Advisory Committee on Poison Prevention 

Packaging. 12-5-78 . 53794 

CSA: National Consumer Cooperative Bank Federal Inter¬ 
agency Task Force. December meetings. 53791 

DOD: Defense Science Board Task Force on Strategic 
Planning Experiment in the Maritime Balance Area, 

12-11-78 . 53795 

EPA: Science Advisory Board, Technology Assessment and 

Pollution Control Committee, 12-4 and 12-5-78 . 53816 

HEW/CDC ‘Practical Aspects of Measles Elimination, 

12-7-78. 53822 

FDA: Advisory committee meetings for December. 53822 

HRA: Agenda Planning Subcommittee of the National 
Council on Health Planning and Development, 12-5-78. 53828 
HUD/NVACP: National Mobile Home Advisory Council, 

12-4, 12-5 and 12-6-78. 53829 


Interior/BLM: Baker Resource Area land use plan 1-9,1-10, 

1-11 and 1-17-79. 53831 

Labor/OSHA: Advisory Committee on Construction Safety 

and Health, 12-5 and 12-6-78. 53850 

NFAH: Artists-ln-Schools Advisory Panel, 12-6, 12-7, and 

12-8-78. 53868 

Dance Advisory Panel, 12-9, 12-10, and 12-11-78 . 53868 

Folk Arts Advisory Panel, 12-7,12-8,12-9 and 12-10-78 53868 
Media Arts (Production Aid) Advisory Panel, 12-11,12-12 

and 12-13-78 . 53869 

Music (Planning Section) Advisory Panel, 12-5, 12-6, 

12-7 and 12-8-78 . 53869 

Visual Arts (Crafts Exhibition Aid/Workshops) Panel, 

12-11, 12-12 and 12-13-78. 53869 

State: Advisory Committee on International Intellectural 

Property, International Copyright Panel, 12-12-78. 53873 

Advisory Committee on Private International Law, Study 
Group on International Child Abduction by One Parent, 

12-9-78. 53873 

Shipping Coordinating Committee, 12-7 and 12-14-78 (2 

documents). 53873 

USDA/SEA: National Agricultural Research and Extension 
Users Advisory Board, 12-6, 12-7, 12-8-78. 53784 

HEARINGS— 

President’s Commission on Coal: Review of the state of the 
coal industry, 11-29 and 12-14-78. 53872 

SEPARATE PARTS OF THIS ISSUE 

Part II, HEW/Secy. 53950 

Part III, Labor/ESA. 53958 

Part IV, DOE/ERA. 53974 

Part V, Labor/MSHA . 54064 

Part VI, HUD... 54069 

Part VII, DOT/FHA. 54074 


reminders 

(The items in tills list were editorially compiled as an aid to Feufrai. Register users Inclusion or exclusion from this list has no legul 
significance. Since this list is Intended as a reminder, it dues not include etfectlve dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


Note: There were no items eligible for 
inclusion in the list of Rules Going Into 
Effect Today. 


List of Public Laws 


Note: All public laws from the second ses¬ 
sion of the 95th Congress have been received 
and assigned law numbers by the Office of 
the Federal Register. The last listing 

appeared in the issue of Oct. 15. 1978. ' 

A complete listing for the full session will 
be published on or before December 1. 1978. 
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presidentiol documents 

[3195-01-M] 

Title 3—The President 


Proclamation 4608 • November 16,1978 

Temporary Duty Increase on the Importation Into the United States of Certain High- 

Carbon Ferrochromium 


By the President of the United States of America 

A Proclamation 

1. Pursuant to section 201(d)(1) of the Trade Act of 1974 (the Trade Act) 
(19 U.S.C. 2251(d)(1)), the United States International Trade Commission 
(USITC) on September 5, 1978, reported to the President (USITC Report 
201-35) the results of its investigation under section 201(b)(1) of the Trade 
Act (19 U.S.C. 2251(b)(1)). The USITC determined that ferrochromium, con¬ 
taining over 3 percent by weight of carbon, provided for in item 607.31 of the 
Tariff Schedules of the United States (TSUS) (19 U.S.C. 1202) is being 
imported into the United States in such increased quantities as to be a 
substantial cause of serious injury to the domestic industry producing an 
article like or directly competitive with the imported article. The USITC 
recommended the imposition of tariff increases on the column 1 rate of 30 
percent ad valorem in the first year declining to 20 percent ad valorem in the 
fifth year of relief. 

2. On November 2, 1978, pursuant to section 202(b)(1) of the Trade Act 
(19 U.S.C. 2252(b)(1)), and after taking into account the considerations speci¬ 
fied in section 202(c) of the Trade Act (19 U.S.C. 2252(c)), I determined to 
remedy the injury found to exist by the USITC through the proclamation of a 
temporary duty increase different from that recommended by the USITC. In 
accordance with section 203(b)(1) of the Trade Act (19 U.S.C. 2253(b)(1)), I 
transmitted a report to the Congress setting forth my determination and 
intention to proclaim a temporary duty increase and stating the reasons why 
my decision differed from the action recommended by the USITC. 

3. Section 203(e)(1) of the Trade Act (19 U.S.C. 2253(e)(1)) requires that 
import relief be proclaimed and take effect within 15 days after the import 
relief determination date. 

4. Pursuant to section 203(a)(1) of the Trade Act (19 U.S.C. 2253(a)(1)), I 
am providing import relief through the temporary increase of import duty on 
ferrochromium, containing over 3 percent by weight of carbon, valued less 
than 38 cents per pound, as hereinafter proclaimed. 

NOW, THEREFORE, I, JIMMY CARTER, President of the United States 
of America, acting under the authority vested in me by the Constitution and 
the statutes of the United States, including General Headnote 4 of the TSUS 
(19 U.S.C. 1202), sections 203 and 604 of the Trade Act (19 U.S.C. 2253 and 
2483), and in accordance with Articles I and XIX of the General Agreement 
on Tariffs and Trade (GAIT) (61 Stat. (pt. 5) A 12 and 61 Slat. (pt. 5) A 58: 
8 UST (pt. 2) 1786), do proclaim that— 

(1) Part I of Schedule XX to the GATT is modified to conform to the 
actions taken in the Annex to this proclamation. 
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THE PRESIDENT 


(2) Subpart A, part 2 of the Appendix to the TSUS is modified as set 
forth in the Annex to this proclamation. 

(3) This proclamation shall be effective as to those articles entered, or 
withdrawn from warehouse, for consumption on or after November 17, 1978, 
and before the close of November 16, 1981, unless the period of its effective¬ 
ness is earlier expressly modified or terminated. 

IN WITNESS WHEREOF, I have hereunto set my hand this fifteenth day 
of November, in the year of our Lord nineteen hundred seventy-eight, and of 
the Independence of the United States of America the two hundred and third. 



ANNEX 

Subpart A, part 2 of the Appendix to the TSUS is modified by inserting in 
numerical sequence the following new provision: 

Rates of Duty Effective 

Item Articles 1 2 Period 


923.18 


Ferrochromium, 
containing over 3 
percent by weight 
of carbon, valued 
less than 38 cents 
per pound, 
provided for in 
item 607.31 .... 4.625* 

per 

lb. on 
chro¬ 
mium 
content 


4.625* 

per 

lb. on 
chro¬ 
mium 
content 


On or before 
11 / 15/81 


[FR Doc. 78-32619 Filed 11-16-78: 10:25 am] 
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rules ond regulations 


This section of the FEDERAL REGISTER contains regulatory documents having general applicability ond legal effect most of which are keyed to and 
codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of eoch 
month. 


[6325-01-M] 

Title 5—Administrative Personnel 

CHAPTER I—CIVIL SERVICE 
COMMISSION 

PART 213—EXCEPTED SERVICE 

Department of Defense 

AGENCY: Civil Service Commission. 
ACTION: Final rule. 

SUMMARY: Positions at the Uni¬ 
formed Services University of the 
Health Sciences which are established 
to work on grant-funded projects are 
excepted under schedule A because it 
is impracticable to examine for them. 
For clarity, excepted appointing au¬ 
thorities for the Uniformed Services 
University of the Health Sciences are 
placed under a separate headnote and 
removed from the headnote covering 
the entire Department. 

EFFECTIVE DATE: November 2, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

James R. Edman, 202-632-4533. 
Accordingly, 5 CFR 213.3106(b)(8) is 
revoked and (e) (1) and (2) are added 
as set out below: 

§ 213.3106 Department of Defense. 

• * • • • 

(b) Entire Department (including 
the Office of the Secretary of Defense 
and the Departments of the Army , 
Navy, and A ir Force). 9 9 9 

(8) [Revoked] 

• • • * • 

(e) Uniformed Services University of 
the Health Sciences. 

(1) Positions of Dean, Associate 
Dean. Assistant Dean. faculty 
member, and teaching/research assis¬ 
tants. 

(2) Positions established to perform 
work on projects funded from grants. 

(5 U.S.C. 3301, 3302; E.O. 10577, 3 CFR 
1954-1958 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission. 

James C. Spry, 

Executive Assistant 
to the Commissioners. 
[FR Doc. 78-32234 Filed 11-16-78; 8:45 am] 


[6325-01-M] 

PART 213—EXCEPTED SERVICE 

National Endowment for the 
Humanities 

AGENCY: Civil Service Commission. 
ACTION: Final rule. 

SUMMARY: The title of the position 
of Assistant Director for Project 
Grants Programs in the Division of 
Education Programs, National Endow¬ 
ment for the Humanities, is changed 
to Assistant Director, Higher Educa¬ 
tion Projects Program, to reflect orga¬ 
nizational redesignation. 

EFFECTIVE DATE: November 2, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

James R. Edman, 202-632-4533. 

Accordingly, 5 CFR 213.3282 is 
amended by revising paragraph (b)(2) 
as set out below: 

§213.3282 National Foundation on the 
Arts and the Humanities. 

• • • • • 

(b) National Endowment for the Hu- 
manities. 999 

(2) Until September 30. 1980, Assist¬ 
ant Director, Higher Education Pro¬ 
jects Program, Division of Education 
Programs. 

(5 U.S.C. 3301, 3302; E.O. 10577. 3 CFR 
1954-1958 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant 
to the Commissioners. 
[FR Doc. 78-32200 Filed 11-16-78; 8:45 am] 


[6325-01-M] 

PART 213—EXCEPTED SERVICE 

National Endowment for the 
Humanities 

AGENCY: Civil Service Commission. 
ACTION: Final rule. 


SUMMARY: This amendment reflects 
the change in the title of the Division 
of Fellowships and Stipends. National 
Endowment for the Humanities, to Di¬ 
vision of Fellowships, and of the 
Office of Planning and Analysis to 
Office of Planning and Policy Assess¬ 
ment. The amendment also corrects 
the titles of two Program Officers, Di¬ 
vision of Fellowships, and two Pro¬ 
gram Officers. Division of Research 
Grants, which w*ere erroneously listed 
in the Federal Register and reflects 
revocation of appointing authorities 
for several vacant positions which 
have not been filled. 

EFFECTIVE DATE: October 27, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

James R. Edman, 202-632-4533. 

Accordingly: 

1.5 CFR 213.3182 is amended by 
revising paragraph (b) (3), (4), (8), (9), 
(10), (12), (17), and (25), and revoking 
(b)(6) and (20) as set out below: 

§213.3182 National Foundation on the 
Arts and the Humanities. 

* • • • * 

(b) National Endowment for the Hu¬ 
manities. 999 

(3) Until September 30, 1980, Direc¬ 
tor, Office of Planning and Policy As¬ 
sessment. when filled at grade GS-15 
and below. 

(4) Until September 30, 1980, Direc¬ 
tor, Division of Fellowships. 

• • * 

(6) [Revoked] 

• * * 

(8) Until September 30, 1980, two 
Program Officers. Division of Fellow¬ 
ships. 

(9) Until September 30, 1980, two 
Program Officers. Division of Re- 

qpji rrh 

(10) Until September 30, 1980, one 
Assistant to the Director, Office of 

Planning and Policy Assessment. 

• « • 

(12) Until September 30, 1980, one 
Program Officer, Media Program, Di¬ 
vision of Public Programs. 

• • • 

(17) Until September 30, 1980, one 
Assistant Director. Program Develop¬ 
ment, Division of Public Programs. 

• • • 

(20) [Revoked] 
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• • • 

(25) Until September 30, 1980, one 
Planning Officer. Office of Planning 
and Policy Assessment. 

• • • * • 

2.5 CFR 213.3282 is amended by revis¬ 
ing paragraph (b)(1) and (16) to read as 
set out below: 

§ 213.3282 National Foundation on the 
Arts and the Humanities. 

*##•*_ 

(b) National Endowment for the Hu¬ 
manities. 

(1) Until September 30, 1980, Assist¬ 
ant Director, Research Materials Pro¬ 
gram, Division of Research Grants. 

• • • 

(16) Until September 30, 1980, one 
Humanist Administrator, Youth Pro¬ 
grams, Division of Special Programs. 

(5 U.S.C. 3301, 3302; E.O. 10577, 3 CFR 
1954-1958 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission. 

James C. Spry, 

Executive Assistant 
to the Commissioners. 
(FR Doc. 78-32201 Filed 11-16-78; 8:45 am] 


[6325-01-M] 

PART 213—EXCEPTED SERVICE 
Temporary Boards and Commissions 

AGENCY: Civil Service Commission. 
ACTION: Final rule. 

SUMMARY: This authority excepts 
from the competitive service all posi¬ 
tions at grades GS-15 and below on 
the staff of the President’s Commis¬ 
sion on Pension Policy with the provi¬ 
sion that no one may serve under this 
authority after December 15, 1979. 
This exception is granted because it is 
impracticable to examine for these po¬ 
sitions. 

EFFECTIVE DATE: November 2, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

James Edman, 202-632-4533. 

Accordingly. 5 CFR 213.3199(w)(l) is 
added as set out below: 

§213.3199 Temporary Boards and Com¬ 
missions. 


(w) President's Commission on Pen¬ 
sion Policy. 

(1) All positions on the staff of the 
President’s Commission on Pension 
Policy. No one may serve under this 
authority after December 15, 1979. 
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(5 U.S.C. 3301, 3302; EO 10577. 3 CFR 1954- 
1958 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant 
to the Commissioners. 
(FR Doc. 78-32025 Filed 11-16-78; 8:45 am] 


[3410-02-M] 

Title 7—Agriculture 

CHAPTER IX—AGRICULTURAL MAR- 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
FRUITS, VEGETABLES, NUTS), DE¬ 
PARTMENT OF AGRICULTURE 
PART 971—LETTUCE GROWN IN 
LOWER RIO GRANDE VALLEY IN 
SOUTH TEXAS 

Handling Regulation 

AGENCY: Agricultural Marketing 

Service. USDA. 

ACTION: Final rule. 

SUMMARY: This regulation imposes 
pack, container, and inspection re¬ 
quirements on shipments of lettuce 
grown in the Lower Rio Grande Valley 
in south Texas. This should promote 
orderly marketing of such lettuce by 
standardizing .the pack of lettuce 
shipped to consumers. 

EFFECTIVE DATE: November 20, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader, Deputy Director, 
Fruit and Vegetable Division, AMS, 
U.S. Department of Agriculture, 
Washington, D.C. 20250, telephone 
202-447-6393. 

SUPPLEMENTARY INFORMATION: 
Marketing Agreement No. 144 and 
Marketing Order No. 971 regulate the 
handling of lettuce grown in the 
Lower Rio Grande Valley in south 
Texas. This program is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). The South Texas Lettuce Com¬ 
mittee, established under the order, is 
responsible for its local administra¬ 
tion. 

Notice was published in the October 
24 Federal Register (43 FR 49541) re¬ 
garding the proposal. It afforded in¬ 
terested persons an opportunity to file 
written comments by November 8, 
1978. None was filed. 

This regulation is based upon the 
recommendations made by the com¬ 
mittee at its public meeting in McAl¬ 
len, Tex., on October 12, 1978. 

The recommendations of the com¬ 
mittee reflect its appraisal of the 
1978-79 lettuce crop and marketing 
prospects for the season. 


The south Texas lettuce industry as 
well as other lettuce shipping areas 
are accustomed to operating on a 6- 
day shipping week. The experience 
has been that a 6-day shipping week is 
adequate for 5 days distribution in ter¬ 
minal markets. Therefore “packaging 
holidays’’ on Sundays and Christmas 
Day will promote more orderly mar¬ 
keting. 

The pack and container require¬ 
ments are in accord with the generally 
accepted commercial practices of the 
south Texas lettuce industry of pack¬ 
ing specified numbers of heads of let¬ 
tuce in specific sized containers limit¬ 
ed to those found acceptable to the 
trade for safe transportation of the 
lettuce, and will prevent deceptive 
practices. 

No purpose would be served by regu¬ 
lating the pack or requiring the in¬ 
spection and assessment of insignifi¬ 
cant quantities of lettuce. Therefore, 
quantities up to two cartons of lettuce 
per day are exempt from such require¬ 
ments. 

Provisions with respect to special 
purpose shipments, including export, 
are designed to meet the different re¬ 
quirements for export and noncom¬ 
mercial domestic trade. Because of the 
production area’s proximity to the 
Mexican border, Mexican buyers have 
been accustomed to acquiring small 
lots of production area lettuce for 
their home market. These buyers uti¬ 
lize lettuce which fails to meet the 
pack and container requirements. In¬ 
asmuch as such shipments have a neg¬ 
ligible effect on the domestic market, 
they are permitted provided certain 
safeguard requirements are met. 

After consideration of all relevant 
matters. Including the proposal set 
forth in the notice, it is found that the 
handling regulation will tend to effec¬ 
tuate the declared policy of the act. 

It is further found that good cause 
exists for not postponing the effective 
date of this section 30 days after its 
publication in the Federal Register (5 
U.S.C. 553J in that: (1) Shipments of 
lettuce grown in the production area 
are expected to begin about the effec¬ 
tive date specified in this regulation. 
(2) to maximize benefits to producers 
this effective period should be set to 
cover as many shipments as possible 
during the shipping season. (3) infor¬ 
mation regarding the provisions of 
this regulation has been made availa¬ 
ble to producers and handlers in the 
production area, and (4) compliance 
with this regulation will not require 
any special preparation on the part of 
persons subject to it which cannot be 
completed by the effective date. 

The regulation is as follows: 

§971.319 Handling regulation. 

During the period November 20, 
1978, through March 31, 1979, no 
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person shall handle any lot of lettuce 
grown in the production area unless 
such lettuce meets the requirements 
of paragraphs (a), (b), and (c) of this 
section, or unless such lettuce is han¬ 
dled in accordance with paragraphs 

(d) or (e) of this section. Further, no 
person may package lettuce during the 
above period on any Sunday or on 
Christmas Day. 

(a) Pack, (1) Lettuce heads, packed 
in container Nos. 7303, 7306, or 7313; if 
wrapped may be packed only 18. 20, 
22, 24, or 30 heads per container, if not 
wrapped, only 18. 24. or 30 heads per 
container. 

(2) Lettuce heads in container No. 
85-40 may be packed only 24 or 30 
heads per container. 

(b) Containers. Containers may be 
only the following depth, width, and 
length respectively: 

(1) Cartons with inside dimensions 
of 10 inches x 14% inches x 21%« 
inches (designated as carrier container 
No. 7303), or 

(2) Cartons with inside dimensions 
of 9% inches x 14 inches x 21 inches 
(designated as carrier container No. 
7306), or 

(3) Cartons with inside dimensions 
of 14 inches x 9% inches x 21 inches 
(designated as carrier container No. 
7313), or 

(4) Cartons with inside dimensions 
of 10% inches x 16% inches x 21 Vi 
inches (designated as carrier container 
No. 85-40—flat pack). 

(c) Inspection. (1) No handler shall 
handle lettuce unless such lettuce is 
inspected by the Texas-Federal In¬ 
spection Service and an appropriate 
inspection certificate has been issued 
for it. except when relieved of such re¬ 
quirement by paragraphs (d) or (e) of 
this section. 

(2) No handler may transport by 
motor vehicle, or cause such transpor¬ 
tation of. any shipment of lettuce for 
which inspection is required unless 
each such shipment is accompanied by 
a copy of an appropriate inspection 
certificate or shipment release form 
(SPI-23) furnished by the inspection 
service verifying that such shipment 
meets the pack and container require¬ 
ments of this section. 

A copy of such inspection certificate 
or shipment release form shall be 
available and surrendered upon re¬ 
quest to authorities designated by the 
committee. 

(3) For administration of this part, 
such inspection certificate or shipment 
release form required by the commit¬ 
tee as evidence of inspection is valid 
for only 72 hours following completion 
of inspection, as shown on such certifi¬ 
cate or form. 

(d) Minimum quantity. Any person 
may handle up to, but not to exceed 
two cartons of lettuce a day without 
regard to inspection, assessment, and 
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pack requirements. This exception 
shall not be applied to any shipment 
of over two cartons of lettuce. 

(e) Special purpose shipments. The 
pack, container, and inspection re¬ 
quirements of this section shall not be 
applicable to shipments as follows: 

(1) For relief, charity, experimental 
purpose, or export to Mexico, if a han¬ 
dler presents a certificate of privilege 
for such lettuce prior to handling it, 
pursuant to §§ 971.120-971.125; and 

(2) For export to Mexico, if the han¬ 
dler of such lettuce loads and trans¬ 
ports it only in a vehicle bearing Mexi¬ 
can registration (license). 

(f) Definitions. (1) “Wrapped” heads 
of lettuce refers to those which are en¬ 
closed individually in parchment, plas¬ 
tic, or other commercial film and then 
packed in cartons or other containers. 

(2) Other terms used in this section 
have the same meaning as when used 
in Marketing Agreement No. 144 and 
this part. 

(Secs. 1-19. 48 Stat. 31. as amended; 7 U.S.C. 
601-674.) 

Dated November 14. 1978, to become 
effective November 20. 1978. 

Charles R. Brader. 

Deputy Director . Fruit and Vege¬ 
table Division . Agricultural 
Marketing Service. 

CFR Doc. 78-32469 Filed 11-16-78: 8:45 am] 


[3410-02-M] 

[Lemon Reg. 172. Amendment 1; Lemon 
Reg. 173] 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 

AGENCY: Agricultural Marketing 

Service. USDA. 

ACTION: Final rule. 

SUMMARY: This action establishes 
the quantity of California-Arizona 
lemons that may be shipped to the 
fresh market during the period No¬ 
vember 19-25, 1978, and increases the 
quantity of such lemons that may be 
so shipped during the period Novem¬ 
ber 12-18. Such action is needed to 
provide for orderly marketing of fresh 
lemons for the periods specified due to 
the marketing situation confronting 
the lemon industry. 

DATES: The regulation becomes ef¬ 
fective November 19-25, 1978, and the 
amendment is effective for the period 
November 12-18, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader, 202-447-6393. 

SUPPLEMENTARY INFORMATION: 
Findings. Pursuant to the marketing 
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agreement, as amended, and Order No 
910, as amended (7 CFR Part 910), reg¬ 
ulating the handling of lemons grown 
in California and Arizona, effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and upon the basis of 
the recommendations and information 
submitted by the Lemon Administra¬ 
tive Committee, established under this 
marketing order, and upon other in¬ 
formation. it is found that the limita¬ 
tion of handling of lemons, as hereaf¬ 
ter provided, will tend to effectuate 
the declared policy of the act. 

The committee met on November 14, 
1978, to consider supply and market 
conditions and other factors affecting 
the need for regulation, and recom¬ 
mended quantities of lemons deemed 
advisable to be handled during the 
specified weeks. The committee re¬ 
ports the demand for lemons has 
changed somew'hat, with smaller sizes 
improving and size 150’s and larger 
showing an easing trend. 

It is further found that it is imprac¬ 
ticable and contrary to the public in¬ 
terest to give preliminary notice, 
engage in public rulemaking, and post¬ 
pone the effective date until 30 days 
after publication in the Federal Reg¬ 
ister (5 U.S.C. 553), because of insuffi¬ 
cient time between the date when in¬ 
formation became available upon 
which this regulation and amendment 
are based and the effective date neces¬ 
sary to effectuate the declared policy 
of the act. Interested persons were 
given an opportunity to submit infor¬ 
mation and views on the regulation at 
an open meeting, and the amendment 
relieves restrictions on the handling of 
lemons. It is necessary to effectuate 
the declared purposes of the act to 
make these regulatory provisions ef¬ 
fective as specified, and handlers have 
been apprised of such provisions and 
the effective time. 

1. Section 910.473 is added as fol¬ 
lows: 

§910.473 Lemon Regulation 173. 

Order, (a) The quantity of lemons 
grown in California and Arizona which 
may be handled during the period No¬ 
vember l^, 1978, through November 
25, 1978, is established at 190,000 car¬ 
tons. 

(b) As used in this section, “han¬ 
dled” and “carton(s)” mean the same 
as defined in the marketing order. 

§ 910.472 (Amended) 

2. Paragraph (a) of §910.472 Lemon 
Regulation 172 (43 FR 52462) is 
amended to read as follows: “The 
quantity of lemons grown in Califor¬ 
nia and Arizona w'hich may be han¬ 
dled during the period November 12. 
1978, through November 18. 1978, is 
established at 200.000 cartons.” 
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(Secs. 1-19. 48 Stat. 31, as amended; 7 U.S.C. 
601-674.) 

Dated: November 16, 1978. 

Charles R. Brader, 
Deputy Director , Fruit and Vegeta¬ 
ble Division , Agricultural Mar¬ 
keting Service. 

[FR Doc. 78-32623 Filed 11-16-78; 11:24 am] 


[3410-34-M] 

Title 9 —Animals and Animal Products 

CHAPTER I—ANIMAL AND PLANT 
HEALTH INSPECTION SERVICE, DE¬ 
PARTMENT OF AGRICULTURE 

SUBCHAPTER D—EXPORTATION AND IMPOR¬ 
TATION OF ANIMALS (INCLUDING POUL¬ 
TRY) AND ANIMAL PRODUCTS 

PART 92—IMPORTATION OF CER¬ 
TAIN ANIMALS AND POULTRY 
AND CERTAIN ANIMAL AND 
POULTRY PRODUCTS; INSPECTION 
AND OTHER REQUIREMENTS FOR 
CERTAIN MEANS OF CONVEY¬ 
ANCE AND SHIPPING CONTAINERS 
THEREON 

PART 97—OVERTIME SERVICES RE¬ 
LATING TO IMPORTS AND EX¬ 
PORTS 

Importation of Birds 

AGENCY: Animal and Plant Health 
Inspection Sendee, USDA. 

ACTION: Final rule. 

SUMMARY: This document finalizes 
the interim rule which amended the 
regulations relating to financial re¬ 
sponsibility for costs associated with 
the maintenance and operation of ap¬ 
proved Quarantine facilities for the im¬ 
portation of birds, and gives notice re¬ 
quiring importers to reimburse Veteri¬ 
nary Services for all costs incurred 
which are associated with the mainte¬ 
nance and operation of such facilities. 
This action is necessary in order to re¬ 
cover costs incurred by Veterinary 
Services in providing services required 
by the importer which are associated 
with the operation and maintenance 
of approved quarantine facilities for 
importation of birds. The intended 
effect of this action is to reimburse 
Veterinary Services for funds expend¬ 
ed in servicing approved quarantine 
facilities for importation of birds. 

EFFECTIVE DATE: November 17, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. George P. Pierson, USDA, 
APHIS, VS. Room 817, Federal 
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Building, 6505 Belcrest Road, Hy- 
attsville, Md. 20782, 301-436-8170. 

SUPPLEMENTARY INFORMATION: 
On August 9, 1978 (43 FR 35458- 
35459) and August 11, 1978 (43 FR 
35682-35683). an interim rule was pub¬ 
lished in the Federal Register which 
amended, effective October 1, 1978, 
the regulations which relate to the fi¬ 
nancial responsibility for costs associ¬ 
ated with the maintenance and oper¬ 
ation of approved quarantine facilities 
for the importation of birds, and gave 
notice requiring importers to reim¬ 
burse Veterinary Services for all costs 
incurred which are associated with the 
maintenance and operation of such fa¬ 
cilities. This interim rule was of an 
emergency nature because the Depart¬ 
ment anticipated that it would not 
have funds to provide the services sub¬ 
sequent to October 1, 1978. However, 
the public was given an opportunity to 
comment on the interim rule. 

A comment period through Septem¬ 
ber 8, 1978, was provided and 13 com¬ 
ments were received by the Depart¬ 
ment. Three of these were from bird 
quarantine facility operators, two were 
from bird wholesalers, one was from a 
zoological park organization, two were 
from retail pet shops, one was from a 
Department employee, one was from a 
humane group, one was from a Con¬ 
gressman, one w ? as from a university 
professor, and one was from the 
American Association of Avian Pa¬ 
thologists. 

A summary of relevant comments re¬ 
ceived and the agencies’ responses to 
these comments are as follows: 

1. One comment received endorsed 
the interim rule. 

2. One comment was noncommittal 
concerning agreement or disagreement 
with the rule, but suggested that a 
system be devised whereby quarantine 
cost for individual birds can be arrived 
at for the purpose of establishing their 
retail price. The agency believes this 
suggestion is impracticable and that it 
involves management problems which 
importers and dealers should resolve. 

3. Of the remaining 10 comments re¬ 
ceived, most of these addressed eco¬ 
nomic problems related to the rule. 
Three of the ten expressed the opin¬ 
ion that the rule is discriminatory and 
unfair since importers are not required 
to reimburse the Government for serv¬ 
ices received from other agencies such 
as Customs and the U.S. Public Health 
Service. 

Two of the ten expressed the opin¬ 
ion that the Department should con¬ 
tinue to assume responsibility for all 
costs involved in providing approved 
quarantine stations with required serv¬ 
ices; 4 of the 10 expressed concern for 
the increased cost the importer must 
bear for reimbursement of the Depart¬ 
ment for services received; 3 of the 10 
suggested that the rule will result in a 


high inflationary impact; 3 small im¬ 
porters and 1 wholesaler suggested 
that the impact of requiring importers 
to reimburse the Department for serv¬ 
ices received wrill drive small importers 
and wholesalers out of business; 2 of 
the 10 comments suggested revision of 
various operational procedures which 
they believed would result in reduced 
charges; and 1 suggested revision of 
computation procedures by which esti¬ 
mated charges were arrived at. 

From the standpoint of economics, 
most of the objections posed in the 
comments referred to are academic 
since Federal funds which may be 
used to provide services required by 
approved quarantine facilities for the 
importation of birds were not available 
as of October 1. 1978. and the only re¬ 
alistic alternative is to discontinue the 
use of such facilities. The Department 
believes that the use of such facilties 
should be permitted, and therefore it 
is necessary that the reimbursable 
funds system set forth in the interim 
rule, as modified herein, be finalized. 

Since the costs of services provided 
will be borne by the importer and will 
be passed on to the consumer, an in¬ 
crease in the retail price of birds is ex¬ 
pected. An analysis of the inflationary 
impact of this action has been made, 
and the conclusion of this analysis is 
that the inflationary impact should be 
limited. Operational procedures have 
been and will continue to be reviewed 
and revised with the goal of decreasing 
costs of services provided to importers 
to the maximum extent possible. 

Estimates of costs for laboratory 
services as proposed in the interim 
rule have been further reviewed and 
have been revised to accordingly accu¬ 
rately reflect actual costs to the De¬ 
partment. Originally the charges for 
laboratory costs as stated in 
§ 92.11(g)(2) of the interim rule were 
$11.76 per sample, plus shipping 
charges for each sample. Based upon 
the aforementioned review, charges 
for laboratory costs in § 92.11(g)(2) of 
this document are reduced to $8.50 per 
sample plus shipping charges. 

Further, overtime services when re¬ 
quired will be charged at the actual 
rate of the GS level of the employee 
providing the services at the time such 
services are provided, including appro¬ 
priate premium pay in accordance 
with the provisions of 5 U.S.C. 5541- 
5549. The interim rule required that 
overtime charges be paid in accord¬ 
ance with 9 CFR Part 97. However, 
part 97 includes a flat rate for reim¬ 
bursement to the Department for cer¬ 
tain import and export services ren¬ 
dered by the Department. This rate is 
an average hourly rate and includes 
overhead. Therefore, because the re¬ 
imbursement to the Department for 
services performed at approved quar¬ 
antine facilities is to be based upon 
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actual cost, and further, because the 
regulations at § 92.11(g)(3) provide for 
a surcharge for overhead, the refer¬ 
ence in § 92.11(g) to part 97 is deleted. 
Further, part 97 is also amended to 
specify that such part does not apply 
to the provisions of § 92.11(g). 

The reimbursement of the Depart¬ 
ment for the costs of services provided 
approved quarantine facilities may 
have an adverse economic impact on 
businesses which are economically un¬ 
stable. However, the Department be¬ 
lieves the affect of this action on busi¬ 
nesses which are financially sound will 
be limited. 

Additionally. 7 of the 10 comments 
received and summarized in item 3 
above suggested that the placing of 
the interim rule into effect will in¬ 
crease smuggling activities due to the 
resulting higher cost of legally import¬ 
ed birds. Three of the ten suggested 
that because of increased smuggling 
activity which they expect will occur, 
the possibility of introducing diseases 
through such illegal movements will 
be increased and that the poultry in¬ 
dustry will be jeopardized. Historical¬ 
ly, bird smuggling activities were a 
problem before approved quarantine 
facilities for birds were established 
and have continued to be a problem 
since that date. It is anticipated that 
the reimbursement to the Department 
for services required by importers in 
the operation and maintenance of ap¬ 
proved animal quarantine facilities 
will have no more than a minimum 
effect on overall bird smuggling activi¬ 
ties. 

Accordingly. Part 92, and Part 97. 
Title 9, Code of Federal Regulations, 
are amended in the following respects: 

1. In §92.11, a new’ paragraph (g) is 
added and the second sentence of 
paragraph (f) is amended to read: 

§ 92.11 Quarantine requirements. 

• • ♦ » • 

(f) Standards for approved quaran¬ 
tine facilities and handling procedures 
for importation of birds. • • • The cost 
of the facility and all costs associated 
with the maintenance and operations 
of such facility shall be borne by the 
importer in accordance with the provi¬ 
sions of § 92.11(g) and §92.12 (a) and 
(c). 

* • • * • 

(g) Charges for services. The charges 
to be borne by importers for services 
provided for quarantine facilities ap¬ 
proved in accordance with § 92.11(f) of 
this part shall be: 

(1) The appropriate GS hourly rate 
(including appropriate premium pay in 
accordance with 5 U.S.C. 5541-5549) of 
the employee who actually performs 
the service, including his travel time 


and his travel expenses: Provided, 
however. Such time and travel expense 
shall not exceed the time and travel 
expense to and from his official duty 
station: * 

(2) Laboratory costs at $8.50 per 
sample, plus shipping charges per 
sample, and; 

(3) A surcharge for overhead based 
on the most current historical data 
available showing the percentage of 
APHIS funds expended for adminis¬ 
trative support. 

§97.1 [Amended] 

2. The phrase “Except as provided in 
§ 92.11(g)(1)," is added to the begin¬ 
ning of the first sentence of § 97.1(a). 

(Sec. 2. 32 Stat. 792. as amended; secs. 2. 3, 
4. and 11. 76 Stat. 129. 130. 132 (21 U.S.C. 
111. 134a. 134b, 134c, and 134f); sec. 603(a) 
(7 U.S.C. 450b and 2201. respectively); 37 FR 
28464. 28477; 38 FR 19141.) 

(64 Stat. 561 (7 U.S.C. 2260); sec. 15 Pub. L. 
94-353. 90 Stat. 882 (49 U.S.C. 1741)) (38 FR 
28814, Oct. 17. 1973. as amended at 42 FR 
1455. Jan. 7. 1977; 42 FR 55599. Oct. 18. 
1977). 

These amendments establish proce¬ 
dures to be used to reimburse Veteri¬ 
nary Sendees for funds expended in 
servicing approved quarantine facili¬ 
ties for importation of birds. These 
amendments should become effective 
immediately in order to continue the 
furnishing of services involved. 

Accordingly, under the administra¬ 
tive procedure provisions in 5 U.S.C. 
553, it is found upon good cause that 
further notice and other public proce¬ 
dure with respect to the amendments 
are impracticable and unnecessary and 
good cause is found for making the 
amendments effective less than 30 
days after publication in the Federal 
Register. 

Done at Washington, D.C., this 14th 
day of November 1978. 

Note.— This final rulemaking has been re¬ 
viewed under the USDA criteria established 
to implement E.O. 12044. ‘ Improving Gov¬ 
ernment Regulations.*’ While this action 
has not been designated “significant “ under 
those criteria, an approved final impact 
analysis statement has been prepared and is 
available from Dr. E. R. Mackery. APHIS. 
VS. Program Services. Room 870. Federal 
Building. 6505 Belcrest Road. Hyattsville. 
Md. 20782, 301-436- 8695. 

Pierre A. Chaloux, 
Deputy Administrator , 
Veterinary Services. 
[FR Doc. 78-32470 FUed 11-16-78; 8:45 am] 
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Title 12—Banks and Banking 

CHAPTER II—FEDERAL RESERVE 
SYSTEM 

SUBCHAPTER A—BOARD OF GOVERNORS OF 
THE FEDERAL RESERVE SYSTEM 

PART 201—EXTENSIONS OF CREDIT 
BY FEDERAL RESERVE BANKS 

Changes in Rates 

AGENCY: Board of Governors of the 
Federal Reserve System. 

ACTION: Change in discount rates. 

SUMMARY: The Board of Governors 
has amended its regulation A. “Exten¬ 
sions of Credit By Federal Reserve 
Banks." for the purpose of adjusting 
discount rates with a view to accom¬ 
modating commerce and business in 
accordance with other related rates 
and the general credit situation of the 
country. Pursuant to the authority of 
5 U.S.C. sec. 553 (b)(B) and (d)(3), 
these amendments are being published 
without prior general notice of pro¬ 
posed rulemaking, public participa¬ 
tion, or deferred effective date. The 
Board has for good cause found that 
urgent economic and financial consid¬ 
erations require that these amend¬ 
ments must be adopted immediately 
and that delay would be contrary to 
the public interest. 

EFFECTIVE DATE: The changes 
were effective on the dates specified 
below. 

FOR FURTHER INFORMATION 
CONTACT: 

Theodore E. Allison. Secretary, 

Board of Governors of the Federal 

Reserve System. Washington. D.C. 

20551. 202-452-3257. 

Pursuant to section 14(d) of the Fed¬ 
eral Reserve Act (12 U.S.C. 357), Part 
201 is amended as set forth below: 

1. Section 201.51 is revised to read as 
follows: 

§ 201.51 Advances and discounts for 
member banks under sections 13 and 
13a. 

The rates for all advances and dis¬ 
counts under sections 13 and 13a of 
the Federal Reserve Act (except ad¬ 
vances under the last paragraph of 
such section 13 to individuals, partner¬ 
ships, or corporations other than 
member banks) are: 


Federal Reserve Bank of— 

Rate 

Effective 

Boston ..„.. 

9* 

Nov. 2. 1978 

New York... 

9* 

Nov. 1. 1978 

Philadelphia. 

9^ 

Nov. 2. 1978 

Cleveland.... 

9V» 

Do. 

Richmond... 

9W 

Do. 

Atlanta..... 

9* 

Nov. 3. 1978 
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Federal Reserve Bank of— 

Rate 

Effective 

Chicago... 

9* 

Nov. 2,1078 

St. Louis... 

9* 

Do. 

Minneapolis.... 

9 Vs 

Nov. L 1978 

Kansas City.. 

0* 

Nov. 2. 1978 

Dallas.. 

9* 

Do. 

San Francisco —. 

9* 

Do. 


2. Section 201.52 is revised to read as 
follows: 

§ 201.52 Advances to member banks under 
section 10(b). 

(a) The rates for advances to 
member banks under section 10(b) of 
the Federal Reserve Act are: 


Federal Reserve Bank of— 

Rate 

Effective 

Boston....... 

10 

Nov. 2. 1978 

New York....... 

10 

Nov. 1. 1978 

Philadelphia.. 

10 

Nov. 2, 1978 

Cleveland.. 

10 

Do. 

Richmond. 

10 

Do. 

AUanta. 

10 

Nov. 3. 1978 

Chicago. 

10 

Nov. 2. 1978 

St. Louis... 

10 

Do. 

Minneapolis. 

10 

Nov. 1. 1978 

Kansas City... 

10 

Nov. 2. 1978 

Dallas. 

10 

Do. 

San Francisco..... 

10 

Do. 


(b) The rates for advances to 
member banks for prolonged periods 
and significant amounts under section 
10(b) of the Federal Reserve Act and 
section 201.2(e)(2) of regulation A are: 


Federal Reserve Bank of— Rate Effective 


Boston ... 

. 10* 

Nov. 2. 1978 

New York 

.. 10* 

Nov. 1. 1978 

Philadelphia. 

... 10 * 

Nov. 2. 1978 

Cleveland. 

. 10 Vi 

Do. 

Richmond... 

. 10* 

Do. 

AUanta.... 

. 10‘4 

Nov. 3. 1978 

Chicago... 

. 10* 

Nov. 2. 1978 

St. Louis... 

Minneapolis...... 

.. 10* 

.. 10* 

Do. 

Nov. 1. 1978 

Kansas City....... 

__ 10* 

Nov. 2. 1978 

Dallas. 

. 10* 

Do. 

San Francisco. 

. 10* 

Do. 


3. Section 201.53 is revised to read as 
follows: 

§201.53 Advances to persons other than 
member banks. 

The rates for advances under the 
last paragraph of section 13 of the 
Federal Reserve Act to individuals, 
partnerships, or corporations other 
than member banks secured by direct 
obligations of, or obligations fully 
guaranteed as to principal and interest 
by. the United States or any agency 
thereof are: 


Federal Reserve Bank of— Rate Effective 


Boston...—. 

New York... 

Philadelphia.—.—....—... 

Cleveland..... 

Richmond...... 

Atlanta...... 

Chicago..... 

St. Louis. 

Minneapolis. 

Kansas City........ 


12* 

Nov. 2. 1978 

12* 

Nov. 1. 1978 

12* 

Nov. 2. 1978 

12* 

Do. 

12* 

Do. 

12* 

Nov. 3. 1978 

12* 

Nov. 2, 1978 

12* 

Do. 

12* 

Nov. 1. 1978 

12* 

Nov. 2. 1978 


Federal Reserve Bank of— Rate Effective 


Dallas ... 12* Do. 

San Francisco . 12 * Do. 


(12 U.S.C. 248(1). Interprets or applies 12 
U.S.C. 357.) 

By order of the Board of Governors, 
November 8, 1978. 

John M. Wallace, 
Assistant Secretary 
of the Board. 

[FR Doc. 78-32401 Filed 11-16-78; 8:45 am) 
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(Docket No. R-0189; Regulation E] 

PART 201—EXTENSIONS OF CREDIT 
BY FEDERAL RESERVE BANKS 

PART 205—PURCHASE OF 
WARRANTS 

AGENCY: Board of Governors of the 
Federal Reserve System. 

ACTION: Rescission of regulation E. 

SUMMARY: The Federal Reserve 
System has undertaken a substantive 
review of its regulations and, as part 
of that review, has determined that 
regulation E, “Purchase of Warrants'*, 
which governs the purchase by Feder¬ 
al Reserve Banks of certain short-term 
obligations of State or local govern¬ 
ments, is obsolete and should be re¬ 
scinded. 

EFFECTIVE DATE: November 9, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard H. Puckett, Manager, Regu¬ 
latory Improvement Project, Board 
of Governors of the Federal Reserve 
System, Washington, D.C. 20551, 
202-452-2751. 

SUPPLEMENTARY INFORMATION: 
Regulation E. “Purchase of Warrants** 
(12 CFR Part 205), first issued by the 
Board in 1915, governs the purchase 
by Federal Reserve Banks of obliga¬ 
tions with a maturity from the date of 
purchase of not exceeding 6 months 
issued by State or local governments 
in anticipation of the collection of 
taxes or the receipt of assured rev¬ 
enues (hereinafter “warrants”). Regu¬ 
lation E implements section 14(b) of 
the Federal Reserve Act (“Act**), 
which empowers Federal Reserve 
Banks to purchase “bills, notes, reve¬ 
nue bonds, and warrants with a matu¬ 
rity from date of purchase of not ex¬ 
ceeding 6 months, issued in anticipa¬ 
tion of the collection of taxes or in an¬ 
ticipation of the receipt of assured rev¬ 
enues by any State, county, district, 
political subdivision, or municipality in 
the continental United States, • • • 
such purchases to be made in accord¬ 


ance with rules and regulations pre¬ 
scribed by the Board • • V* Federal 
Reserve Banks have not purchased 
warrants pursuant to the authority of 
section 14(b) of the Act and regula¬ 
tions E since 1933. Historically. Feder¬ 
al Reserve Banks purchased warrants 
to provide liquidity to member banks 
or income to Federal Reserve Banks. 
The purpose of regulation E is to limit 
purchases of warrants to a relatively 
small proportion of a Federal Reserve 
Bank's resources and to assure that in¬ 
vestments of Federal Reserve Banks 
are of short maturity and are self-liq¬ 
uidating. 

In 1933, section 12A of the Act was 
enacted, creating the Federal Open 
Market Committee (“FOMC”) and 
limiting the power of Federal Reserve 
Banks to purchase warrants in the 
open market. While Federal Reserve 
Banks may purchase warrants directly 
from State or local governments sub¬ 
ject to regulations issued by the 
Board, the purchase of such obliga¬ 
tions in the open market may only be 
made at the direction of the FOMC. In 
1932, section 10(b) of the Act was en¬ 
acted, allowing member banks to 
borrow against any acceptable collat¬ 
eral, thereby permitting the use of 
warrants as collateral for advances to 
member banks by Federal Reserve 
Banks at a rate of at least one-half of 
one percent above the basic discount 
rate. In 1968, section 13 of the Act was 
amended to permit Federal Reserve 
Banks to make advances to member 
banks at the basic discount rate se¬ 
cured by warrants (see 12 CFR 
201.108). These statutory develop¬ 
ments have obviated any need for Fed¬ 
eral Reserve Banks to make direct 
purchases from State or local govern¬ 
ments of such obligations. 

In the unlikely event that it becomes 
necessary or desirable, in the absence 
of regulation E, for Federal Reserve 
Banks to purchase warrants directly 
from State or local governments, the 
underlying statutory authority em¬ 
powering Federal Reserve Banks to 
make such purchases in accordance 
with rules and regulations prescribed 
by the Board would still exist and ap¬ 
propriate authorization could be given 
at that time by the Board. 

In view of the above-mentioned stat¬ 
utory developments which have made 
use of the section 14(b) authority to 
purchase warrants unnecessary, the 
Board has decided to rescind regula¬ 
tion E. In this connection, the lan¬ 
guage “compliance with the require¬ 
ments of regulation E is not necessary; 
but*’ in 12 CFR 201.108(d) has been de¬ 
leted. 
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By order of the Board of Governors, 
November 9, 1978. 

John M. Wallace, 
Assistant Secretary of the Board. 

Title 12 CFR is amended as follows: 

1. Part 205 is deleted in its entirety. 

§201.108 [Amended] 

2. Section 201.108(d) is amended by 
deleting from the second sentence the 
words “compliance with the require¬ 
ments of regulation E is not necessary; 
but”. 

[FR Doc. 78-32414 Filed 11-16-78; 8:45 ami 


16355-01-M] 

Title 16—Commercial Practices 

CHAPTER II—CONSUMER PRODUCT 
SAFETY COMMISSION 

SUBCHAPTER B—CONSUMER PRODUCT 
SAFETY ACT REGULATIONS 

PART 1202—SAFETY STANDARD FOR 
MATCHBOOKS 

Revised Safety Standard 

AGENCY: Consumer Product Safety 
Commission. 

ACTION: Revised final regulation. 

SUMMARY: On May 4, 1977, the 
Commission issued a final safety 
standard for matchbooks. On March 
31. 1978, a Federal court of appeals set 
aside portions of that standard. Since 
the Commission has decided not to re¬ 
issue those portions or appeal the 
court’s decision, the standard that 
went into effect on May 4. 1978. is dif¬ 
ferent from the standard issued in 
May 1977. For purposes of clarity, the 
Commission is publishing in this docu¬ 
ment the standard, as revised to 
comply with the court order. 

EFFECTIVE DATE: The revised 
standard became effective on May 4, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

George Anikis. Office of Program 
Managment. Consumer Product 
Safety Commission, Washington. 
D.C. 20207, telephone 301-492-6453. 

SUPPLEMENTARY INFORMATION: 
On May 4, 1977, the Commission 
issued in final form a consumer prod¬ 
uct safety standard applicable to 
matchbooks (16 CFR Part 1202; 42 FR 
22656-70). This standard was to 
become effective on May 4. 1978. 

On March 31, 1978, the U.S. Court of 
Appeals for the First Circuit decided 
two petitions for review of the Com¬ 
mission’s matchbook standard. In one 
decision. D. D. Bcati & Sons, Co. v. 
CPSC, 574 F. 2d 643 (1st Cir. 1978). the 
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court upheld certain challenged provi¬ 
sions, but set aside all of the “perform¬ 
ance requirements’’ (§ 1202.5) con¬ 
tained in the standard. In the other 
decision, Giglio v. CPSC, 575 F. 2d 1 
(1st Cir. 1978). the court upheld the 
Commission’s position and no provi¬ 
sions in the standard were affected. 

On May 4, 1978, the provisions in 
the matchbook standard not set aside 
by the court became effective. On May 
11, 1978, the Commission considered 
some outstanding matters concerning 
the matchbook standard and decided: 

1. The Commission w'ould not take 
action to appeal the decision or to re¬ 
issue any provision set aside by the 
court, and 

2. The Commission would discontin¬ 
ue its staff work on a certification rule 
to accompany the matchbook stand¬ 
ard. 

The performance requirements set 
aside by the court were accompanied 
in the original standard by extensive 
laboratory testing procedures. Like 
the performance requirements them¬ 
selves, these procedures have been de¬ 
leted from the revised standard issued 
below. In the absence of laboratory 
testing procedures, there is no need 
for a certification rule for match¬ 
books. (The rule on which the staff 
was working would have included an 
acceptable sampling plan and other 
guidance concerning certification by 
matchbook manufacturers that their 
products comply with the laboratory 
tests.) 

Certification of matchbooks with 
the remaining “general requirements” 
(§ 1202.4) can be based on a visual test. 
Therefore, a certification rule is un¬ 
necessary and it is sufficient for manu¬ 
facturers to certify matchbooks based 
on section 14(a) of the Consumer 
Product Safety Act (15 U.S.C. 2063(a)). 

Under section 14(a) matchbook man¬ 
ufacturers must issue certificates stat¬ 
ing that the matchbook standard ap¬ 
plies to their products and certifying 
that their matchbooks comply with it. 
These certificates must accompany 
the matchbooks or be otherwise fur¬ 
nished to distributors or retailers to 
whom the matchbooks are delivered. 
The certification must be based on a 
test of each matchbook or on a reason¬ 
able testing program (the manufactur¬ 
ers must use their ow'n judgments in 
deciding what is a reasonable testing 
program). There is no specific lan¬ 
guage or format for the certifications, 
but they must contain the name of the 
manufacturer (or private labeler) issu¬ 
ing the certificate, as well as the date 
and place of manufacture. 

For the convenience of anyone inter¬ 
ested in the matchbook standard, the 
Commission is publishing the standard 
in its current form below\ The per¬ 
formance requirements set aside by 
the court, as well as additional provi¬ 
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sions that supported those require¬ 
ments, have been deleted. Renumber¬ 
ing and other editorial changes have 
been made, w here appropriate. 

The Commission amends Title 16. 
Code of Federal Regulations. Chapter 
II, by revising part 1202 as follows: 


Sec. 

1202.1 Scope and effective date. 

1202.2 Findings. 

1202.3 Definitions. 

1202.4 Matchbook general requirements. 

1202.5 Certification. 

1202.6 Marking. 

1202.7 Prohibited stockpiling. 

Authority: Secs. 2. 3. 7. 9. 14. 16. and 19. 
Pub. L. 92-573. 86 Slat. 1212-17 (15 U.S.C. 
2051. 2052. 2056. 2058. 2063. 2065, and 2068). 

§ 1202.1 Scope and effective date. 

(a) Scope. This part 1202. a consum¬ 
er product safety standard, prescribes 
the safety requirements, including la¬ 
beling requirements, for the match¬ 
book. This part 1202 applies to all 
matchbooks manufactured in or im¬ 
ported into the United States after its 
effective date. 

(b) Effective date. The effective date 
shall be May 4. 1978. 

§ 1202.2 Findings.* 

(a) Risk of injury. The Commission 
finds that unreasonable risks of injury 
from accidents are associated with 
matchbooks. These unreasonable 
risks, which this part 1202 is intended 
to reduce or eliminate, are: 

(1) Burn injuries, sustained by chil¬ 
dren and others, including mentally or 
physically impaired persons, w^ho play 
with or otherwise improperly use 
bookmatches. 

(2) Burn injuries sustained by per¬ 
sons who use bookmatches that frag¬ 
ment or have delayed ignition. 

(3) Eye injuries sustained by persons 
who use bookmatches that fragment 
and cause particles from such matches 
to lodge in a person’s eye. 

(4) Burn injuries sustained by per¬ 
sons who use bookmatches that, when 
struck, ignite the remaining matches 
in the matchbook. 

(5) Burn injuries sustained by per¬ 
sons from fires that have resulted 


•The Commission’s findings apply to the 
matchbook standard that it published on 
May 4. 1977 (42 FR 22S56-70). On Mar. 31. 
1978. the U.S. Court of Appeals for the First 
Circuit set aside portions of that standard 
(D. D. Bean & Sons. Co. v. CPSC, 574 F. 2d 
643). On Nov. 17. 1978, the Commission pub¬ 
lished a revised version of the standard 
which reflects the court’s decision. However, 
the findings have not been revised and they 
are therefore not fully applicable to the re¬ 
vised matchbook requirements. For exam¬ 
ple. the revised standard does not address 
the unreasonable risk of injury of “Iblum 
injuries that have been sustained by persons 
from fires that have been set by the after¬ 
glow of extinguished bookmatches” 
<§ 1202.2(a)(6)) because the court set aside 
the afterglow performance requirement. 
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from unexpected ignition of book- 
matches with no deliberate action by 
the user. 

(6) Burn injuries that have been sus¬ 
tained by persons from fires that have 
been set by the afterglow of extin¬ 
guished bookmatches. 

(b) Products subject to this standard . 

(1) The products subject to this stand¬ 
ard are those kinds of manufactured 
ignition devices known as matchbooks. 
The matchbook consists of a group of 
bookmatches joined together and fas¬ 
tened within a cover. Although match¬ 
books are commonly referred to as 
paper matches or paper-stem matches 
to distinguish them from individual 
stick matches such as wooden stem 
matches packaged in boxes, all match¬ 
books, regardless of the materials of 
manufacture of the covers or of the 
bookmatches fastened within, are sub¬ 
ject to this standard. 

(2) Matchbooks subject to this 
standard can be divided into two basic 
categories: Resale matchbooks and 
special reproduction matchbooks. 
Resale matchbooks can be subdivided 
into advertising and nonadvertising 
matchbooks. Nonadvertising match¬ 
books are generally sold by large chain 
stores, and constitute a small portion 
of the total resale matchbook volume. 
Resale matchbooks with advertising 
are generally given away by tobacco 
shops, drug stores, vending firms, and 
other mass distribution outlets. Spe¬ 
cial reproduction matchbooks, charac¬ 
terized by their distinctive and unique 
cover designs, are purchased and dis¬ 
tributed for promotional purposes by 
hotels, restaurants, financial institu¬ 
tions, and other business enterprises, 
and are given free to users. 

(3) The Commission estimates that 
resale matchbooks accounted for 
almost 75 percent of the volume of 
matchbooks in 1975, or about 15 bil¬ 
lion matchbooks, while special repro¬ 
duction matchbooks accounted for 
just over 25 percent, or about 5.5 bil¬ 
lion matchbooks. 

(c) Effects on utility , cost, and avail¬ 
ability. (1) The Commission finds that 
the public need for ignition devices 
which are small, portable, and can be 
used to provide a source of fire, is sub¬ 
stantial since such products meet basic 
requirements for a source of fire to 
ignite tobacco products, fires, candles, 
or other products, and are also used 
for miscellaneous other purposes such 
as providing short term illumination. 
Three types of products: Matchbooks, 
individual stick matches, and lighters, 
predominantly supply the source of 
fire to meet these requirements. 

<i) The Commission estimates that 
in 1976 U.S. consumers required ap¬ 
proximately 645 billion such fire 
sources or “lights,” as they are known, 
with almost 98 percent of this total re¬ 
quired for tobacco products. In the ag¬ 
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gregate, the requirements by U.S. con¬ 
sumers for a source of fire has been 
growing at an annual rate of approxi¬ 
mately 3 percent. Matchbooks, the 
products regulated in this standard, 
are estimated to have supplied about 
65 percent of the source of lights, 
lighters accounted for about 25 per¬ 
cent, and individual stick matches (pri¬ 
marily u r ooden-stem type) accounted 
for the remainder. 

(ii) The Commission also finds that 
matchbooks fulfill a need by institu¬ 
tions and business enterprises for a 
particular form of specialty advertis¬ 
ing that is both relatively inexpensive 
and effective in reaching a specified 
audience or population segment with 
the advertiser’s message. Various stud¬ 
ies of matchbooks as a form of adver¬ 
tising have found that readership can 
average 3 to 15 times higher than 
average readership, listenership, and 
viewership figures from competing 
media such as magazines, newspapers, 
radio, and television, and that reader- 
ship retention of the matchbook ad¬ 
vertising message was extremely high, 
about 45 percent. In addition, match¬ 
books tend to be considerably less ex¬ 
pensive than other forms of specialty 
advertising, including those competing 
advertising items such as address 
books, key cases, litterbags, and the 
like, which are themselves relatively 
inexpensive. 

(2) The Commission finds that the 
standard will have no adverse effects 
on the utility that consumers derive 
from matchbooks. To the extent that 
injuries and property damage associat¬ 
ed with the use of matchbooks is re¬ 
duced or eliminated as a result of this 
standard, the utility of matchbooks as 
a source of fire will be increased. 

(3) The Commission estimates that 
manufacturing cost increases as a 
direct or indirect effect of this stand¬ 
ard will be modest for the industry as 
a whole. Such increases will tend to be 
concentrated in one-time costs to com¬ 
plete changeover to reverse friction, 
and in costs to establish and imple¬ 
ment testing programs and certifica¬ 
tion procedures. 

(i) Because some 80-90 percent of 
the matchbooks produced annually 
are given free to consumers, there is 
not likely to be any direct cost impact 
on the consumer as a result of the 
standard. Some proportion of in¬ 
creased manufacturing costs will be 
passed on to the institutions and busi¬ 
ness enterprises that purchase match¬ 
books for promotional purposes. To 
the extent that increases in advertis¬ 
ing and promotional costs may be re¬ 
flected in higher prices for goods and 
services sold by these businesses, there 
may be indirect cost effects on con¬ 
sumers. If so, such impacts would 
likely be small, if not imperceptible. 


(ii) For the 12-20 percent of match¬ 
books that are purchases at retail by 
consumers, some proportion of any 
manufacturing cost increases may be 
passed on to the consumer. A resulting 
Increase in retail prices for such 
matchbooks will be small, no more 
than a few cents per box of 50 match¬ 
books. 

(4) The Commission finds that the 
standard will not have impacts of sig¬ 
nificant magnitude on the availability 
of matchbooks. Although some institu¬ 
tions and business enterprises may 
reduce their matchbook purchases or 
eliminate them in response to any in¬ 
creased price of matchbooks, the large 
number of such purchasers, and the 
large volume purchased annually, are 
such that curtailment of purchases by 
some businesses is likely to have very 
small effects on the total number of 
matchbooks available to U.S. consum¬ 
ers. 

(d) Alternatives. (1) The Commission 
has considered other means of achiev¬ 
ing the objective of the standard 
throughout the course of its develop¬ 
ment. Certain other more elaborate 
test requirements were considered and 
were* shown to have the potential for 
severe adverse effects on competition 
and estimated to result in disruptions 
and dislocations of manufacturing and 
commercial practices. Therefore, 
having considered and rejected such 
other means of achieving the objective 
of the standard, the Commission has 
found none that would cause less dis¬ 
ruption or dislocation of manufactur¬ 
ing and other commercial practices, 
consistent with the public health and 
safety than this standard. 

(2) Because of competition from sub¬ 
stitute products such as inexpensive 
disposable butane lighters and because 
of other prevailing business and eco¬ 
nomic conditions, the industry manu¬ 
facturing matchbooks has been in a 
state of contraction in recent years. 
This contraction, marked by the exit 
of some firms and by plant closings or 
consolidations, is likely to continue in 
the future: but this will neither be the 
result of. nor significantly accelerated 
by, effects of the standard. Currently, 
aggressive price and service competi¬ 
tion prevails among firms vying for 
customer accounts. It is anticipated 
that this competition for sales may in¬ 
crease as an indirect effect of the 
standard. To the extent that this 
occurs, there may be some disruption 
or dislocation of manufacturing, sales, 
or distribution practices in certain 
matchbook product categories and 
market segments. Marginal firms and 
firms producing limited product cate¬ 
gories or for limited market segments 
may be affected to a greater degree 
than multiproduct category or multi¬ 
market firms. 
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(e) Conclusion. The Commission 
finds that this standard, including its 
effective date, is reasonably necessary 
to eliminate or reduce the unreason¬ 
able risks of injury associated with 
matchbooks and that the issuance of 
the standard is in the public interest. 

§ 1202.3 Definitions. 

In addition to the definitions given 
in section 3 of the Consumer Product 
Safety Act (15 U.S.C. 2052), the follow¬ 
ing definitions apply for the purpose 
of this standard: 

(a) “Bookmatch” means a single 
splint, with a matchhead attached, 
that comes from a matchbook. 

(b) **Bridge” means the matchhead 
material held in common by two or 
more splints. 

(c) “Broken bridge” means a bridge 
that has become separated. 

(d) “Caddy” means a package of two 
or more matchbooks wrapped or boxed 
together at a production plant. 

(e) “Comb” means a piece of wood, 
paper, or other suitable material that 
has been formed into splints, that 
remain joined at their base, and that 
are designed to have matchheads at¬ 
tached to their tips. 

(f) “Cover” means the paperboard or 
other suitable material that is 
wrapped around and fastened to the 
comb(s). 

(g) “Friction” means the dried 
chemical mixture on the matchbook 
cover used to ignite the bookmatch. 

(h) “Match” means a single splint 
with matchhead attached. 

(i) “Matchbook” means one or more 
combs with matchheads attached and 
a cover that is wrapped around and 
fastened to those combs. 

(j) “Matchhead” means the dried 
chemical mixture on the end of a 
splint. 

(k) “Splint” means the support for 
the matchhead or that portion nor¬ 
mally held w'hen using the bookmatch. 

§ 1202.1 Matchbook general requirements. 

A matchbook shall meet the follow¬ 
ing general requirements: 

(a) The friction shall be located on 
the outside back cover near the 
bottom of the matchbook. 

(b) The cover shall remain closed 
without external force. 

(c) No friction material shall be lo¬ 
cated on the inside of the cover wiiere 
possible contact with the matchheads 
may occur during ordinary use. 

(d) There shall be no bridge(s) or 
broken bridge(s). 

(e) No matchhead in the matchbook 
shall be split, chipped, cracked, or 
crumbled. 

(f) No portion of any matchhead 
shall be outside the matchbook cover 
w r hen the cover is closed. 

(g) No part of a staple or other as¬ 
sembly device for securing the cover 
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and combs shall be within or touching 
the friction area. 

(h) A staple used as an assembly 
device for securing the cover and 
combs shall be fully clinched so that 
the ends are flattened or turned into 
the cover. 

§ 1202.5 Certification. 

Certification shall be in accordance 
with section 14(a) of th^ Consumer 
Product Safety Act (15 U.S.C. 2063(a)). 
Under this provision, manufacturers 
and private labelers of products sub¬ 
ject to safety standards must certify 
that their products conform to the 
standard, based on either a test of 
each product or on a reasonable test¬ 
ing program. 

§ 1202.6 Marking. 

(a) The manufacturer’s or private la¬ 
beler’s name and city or a symbol 
which will identify the name and city 
shall appear on the matchbook. In ad¬ 
dition. every private labeler must label 
the matchbook with a code which en¬ 
ables it to identify, if requested, the 
manufacturer of the product. 

(b) Boxes or cartons in which two or 
more caddies are shipped shall be 
marked “For safety, store in a cool, 
dry place.” 

§ 1202.7 Prohibited stockpiling. 

Section 9(d)(2) of the Consumer 
Product Safety Act (15 U.S.C. 
2058(d)(2)) authorizes the Commission 
to prohibit manufacturers and import¬ 
ers from stockpiling a product subject 
to a consumer product safety standard 
between its date of issuance and its ef¬ 
fective date. A manufacturer or im¬ 
porter is in violation of Section 9(d)(2) 
and of this § 1202.7 if it fails to comply 
with the following: 

(a) Definitions. (1) “Base period” 
means, at the option of the manufac¬ 
turer or importer concerned, any 
period of 365 consecutive days begin¬ 
ning on or after January 1, N)73, and 
ending on or before December 31. 
1975. 

(2) “Rate of production (or importa¬ 
tion)” means the total number of 
matchbooks manufactured (or import¬ 
ed) during a stated time period. In de¬ 
termining whether a matchbook w f as 
manufactured during a stated time 
period, the date on which the cover 
and combs were assembled to form a 
matchbook shall be used. In the event 
that a manufacturer currently oper¬ 
ates a matchbook manufacturing plant 
that it did not operate during the base 
period, or that it did not operate for 
an entire base period, that manufac¬ 
turer shall use. as the rate of produc¬ 
tion during the base period for that 
plant, either (i) the average daily rate 
of production (including nonproduc¬ 
tion days such as Sundays, holidays, 
and vacations) for the part of the base 
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period he did operate that plant, mul¬ 
tiplied by 365 or (ii) the rate of pro¬ 
duction during the base period of his 
most nearly similar matchbook manu¬ 
facturing plant. 

(b) Prohibited act . Manufacturers 
and importers of matchbooks, as these 
products are defined in § 1202.3(1), 
shall not manufacture or import 
matchbooks that do not comply with 
the requirements of this part 1202 be¬ 
tween the date that this part 1202 is 
issued and the date that it becomes ef¬ 
fective at a rate that is greater than 
the rate of production or importation 
during the base period plus 15 percent 
of that rate. 

(c) Documentation. Manufacturers 
and importers shall maintain, for a 
period of six (6) months after the ef¬ 
fective date specified in § 1202.1(b). ap¬ 
propriate documentation to be able to 
substantiate to the Commission that 
they are in compliance with the provi¬ 
sions of this section. 

(Sec. 9. Pub. L. 92 573, 86 Stat. 1215; 15 
U.S.C. 2058.) 

Dated: November 13. 1978. 

Sadye E. Dunn, 
Secretary , Coiisumer 
Product Safety Commission. 
(FR Doc. 78 32323 Filed 11 16-78; 8:45 ami 


[ 6355-01-M] 

SUBCHAPTER E—POISON PREVENTION 
PACKAGING ACT OF 1970 REGULATIONS 

PART 1701—STATEMENTS OF POLICY 
AND INTERPRETATION 

Statement of Policy and Interpreta¬ 
tion Regarding Applicability of 
Child-Resistant Packaging Stand¬ 
ards to Hazardous Substances 
Packaged in Large Containers 

AGENCY: Consumer Product Safety 
Commission. 

ACTION: Interpretation of regulation. 

SUMMARY: The Commission issues 
this statement of policy and interpre¬ 
tation to explain that Commission re¬ 
quirements for child-resistant packag¬ 
ing do not. unless specified otherwise 
for a particular substance, apply to 
hazardous substances packaged in con¬ 
tainers with a capacity of 5 gallons or 
greater. The Commission takes this 
position because special packaging re¬ 
quirements apply only to “household 
substances.” The Commission does not 
generally consider substances pack¬ 
aged in containers of 5 gallons or more 
to be “household substances.” as de¬ 
fined in the Poison Prevention Pack¬ 
aging Act of 1970. since they are not 
customarily used around the house¬ 
hold. This statement of policy and in¬ 
terpretation is being issued to elimi- 
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nate confusion as to the application of 
the requirements for child-resistant 
packaging. It does not affect require¬ 
ments under the Federal Hazardous 
Substances Act for hazardous sub¬ 
stances intended, or packaged in a 
form suitable for use in the household. 

EFFECTIVE DATE: November 17. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Sandra Eberle, Directorate for Com¬ 
pliance and Enforcement, Consumer 

Product Safety Commission. Wash¬ 
ington, D.C. 20207, 301-492-6400. 

SUPPLEMENTARY INFORMATION: 
Section 3(a) of the Poison Prevention 
Packaging Act of 1970 (PPPA) (15 
U.S.C. 1471-1478) provides that the 
Commission may issue standards for 
the special packaging of any “house¬ 
hold substance” to help protect young 
children from serious personal injury 
or illness from handling, using, or in¬ 
gesting such substance. As provided by 
section 2(2) of the PPPA (restated at 
16 CFR 1700.1(b)(2)), the term “house¬ 
hold substance,” means any substance 
that is customarily produced or dis¬ 
tributed for sale for consumption or 
use, or customarily stored by individ¬ 
uals in or about the household, and 
which is also a “hazardous substance” 
as defined in section 2(f) of the Feder¬ 
al Hazardous Substances Act (FHSA) 
(15 U.S.C. 1261(f)); a “food. drug, or 
cosmetic” as those terms are defined 
in section 201 of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 
321); or a “substance intended for use 
as fuel when stored in a portable con¬ 
tainer and used in the heating, cook¬ 
ing, or refrigeration system of a 
house.” 

The Commission has in effect spe¬ 
cial packaging requirements for var¬ 
ious substances, as listed in its regula¬ 
tions at 16 CFR 1700.14(a). Among 
these are the following hazardous sub¬ 
stances: Furniture polishes (16 CFR 
1700.14(a)(2)), sodium or potassium 
hydroxide preparations (16 CFR 
1700.14(a)(5)), turpentine preparations 
(16 CFR 1700.14(a)(6)), kindling and/ 
or illuminating preparations (16 CFR 
1700.14(a)(7)), methyl alcohol prepara¬ 
tions (16 CFR 1700.14(a)(8)), sulfuric 
acid preparations (16 CFR 
1700.14(a)(9)), ethylene glycol (16 
CFR 1700.14(a)(ll)), and prepackaged 
liquid solvents for paint or other simi¬ 
lar surface coating materials (16 CFR 
1700.14(a)(15)). 

In the past, the Commission staff 
has interpreted the requirements for 
special packaging at 16 CFR 1700.14(a) 
to apply to hazardous substances with¬ 
out regard to the size of the container, 
unless a manufacturer could show 
that the hazardous substance was not 
a “household” substance when pro¬ 
duced in a certain size container. The 


RULES AND REGULATIONS 

regulations at 16 CFR 1700.14(a) do 
not specify the size of the containers 
of the hazardous substances covered 
by the regulation, and when interpret¬ 
ed literally could apply to a hazardous 
substance in any size container. The 
Commission has received inquiries 
from manufacturers concerning the 
applicability of special packaging re¬ 
quirements to hazardous substances in 
large size containers. 

Based on its experience with the 
manner in which these hazardous sub¬ 
stances are marketed to consumers, 
the Commission has learned that most 
of the substances customarily market¬ 
ed for household use are traditionally 
sold in packages of 1 gallon or less. 
The Commission is not aware of any 
instance in which these substances 
have been customarily produced or 
distributed for household use in con¬ 
tainers of 5 gallons or greater. As a 
result, the Commission does not be¬ 
lieve that these substances in contain¬ 
ers of 5 gallons or more are customar¬ 
ily produced or distributed for sale for 
consumption or use, or customarily 
stored, by individuals in or about the 
household, and thus are not “house¬ 
hold substances” within the meaning 
of the PPPA. Since these substances 
are not household substances when 
packaged in containers of 5 gallons or 
more, these substances are not re¬ 
quired to be in special packaging w'hen 
packaged in large size containers of 5 
gallons or more. Unless otherwise 
specified, this statement of enforce¬ 
ment policy applies to all hazardous 
substances subject to special packag¬ 
ing requirements under the PPPA, in¬ 
cluding hazardous substances for 
which special packaging requirements 
are established in the future. Thus, 
unless a particular substance is desig¬ 
nated by regulation as being a house¬ 
hold substance w’hen packaged in a 
container of 5 gallons or more, the 
substance will not be considered sub¬ 
ject to special packaging requirements. 
The Commission is issuing this state¬ 
ment of enforcement policy in order to 
clarify this interpretation of the appli¬ 
cability of special packaging require¬ 
ments to hazardous substances in 
large size containers of 5 gallons or 
greater. The requirement of special 
packaging continues to apply to these 
substances when packaged in contain¬ 
ers smaller than 5 gallons. This state¬ 
ment does not affect the applicability 
of any requirements, including label¬ 
ing requirements, under the FHSA for 
“hazardous substances intended or 
packaged in a form suitable, for use in 
the household” as defined in section 
2(f) of the FHSA and the accompany¬ 
ing regulations at 16 CFR 
1500.3(c)(10)(i). 

Because the material published 
below is a general statement of Com¬ 
mission policy involving enforcement 


of a regulation, the provisions of the 
Administrative Procedure Act (5 
U.S.C. 553) requiring notice of pro¬ 
posed rulemaking and opportunity for 
public participation and delay in effec¬ 
tive date are inapplicable. Therefore, 
the statement published below shall 
be effective upon date of publication. 

Accordingly, pursuant to the Poison 
Prevention Packaging Act of 1970 
(Pub. L. 91-601, Sections 2, 5. 7. 9, 94 
Stat. 1670-1674, 15 U.S.C. 1471, 1474. 
1476, 1478) and under authority vested 
in the Commission by the Consumer 
Product Safety Act (Pub. L. 92-573, 
Section 30(a), 86 Stat. 1231, 15 U.S.C. 
2079(a)), 16 CFR Part 1701 is amended 
by adding a new § 1701.3 as follows: 

§ 1701.3 Applicability of special packaging 
requirements to hazardous substances 
in large size containers. 

The special packaging requirements 
of the PPPA apply to “household sub¬ 
stances” for which the Commission 
has determined there is a need for spe¬ 
cial packaging, as provided in section 3 
of the act (15 U.S.C. 1472). At section 
2(2) of the act (15 U.S.C. 1471) (restat¬ 
ed at 16 CFR 1700.1(b)(2)), the term 
“household substance” is defined as 
“any substance w'hich is customarily 
produced or distributed for sale for 
consumption or use, or customarily 
stored, by individuals in or about the 
household • • V The Commission has 
issued requirements for special pack¬ 
aging for certain hazardous substances 
at 16 CFR 1700.14(a). Unless otherwise 
indicated in the requirements for spe¬ 
cific hazardous substances, the Com¬ 
mission interprets the term “house¬ 
hold substance" as only applying to 
these hazardous substances when 
packaged in containers with a capacity 
of less than 5 gallons. As a result, 
unless otherwise specified, the hazard¬ 
ous substances at 16 CFR 1700.14(a) 
are not required to be in special pack¬ 
aging when packaged in containers of 
5 gallons or more. 

(Secs. 2, 5, 7. 9. Pub. L. 91-601: 94 Stat. 1670- 
1674 (15 U.S.C. 1471. 1474. 1476, 1478): sec. 
30(a), Pub. L. 92-573, 86 Stat. 1231 (15 
U.S.C. 2079(a).) 

Effective date. These amendments 
become effective November 17. 1978. 

Dated: November 14, 1978. 

Sadye Dunn, 
Secretary , Consumer 
Product Safety Coitimission. 

[FR Doc. 78-32322 Filed 11-16-78: 8:45 am] 
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Title 19—Customs Duties 

CHAPTER I—UNITED STATES 
CUSTOMS SERVICE 

CT.D. 78 448] 

PART 158—RELIEF FROM DUTIES ON 
MERCHANDISE LOST, DAMAGED, 
ABANDONED, OR EXPORTED 

Granting Allowance for Losses to Im¬ 
ported Merchandise Caused by 
Natural Force or Leakage 

AGENCY: United States Customs 
Service. Department of the Treasury. 

ACTION: Final rule. 

SUMMARY: This document amends 
the Customs Regulations by granting 
relief from the payment of Customs 
duties for losses to imported merchan¬ 
dise caused by a natural force such as 
evaporation or by leakage. An allow¬ 
ance is presently made in the assess¬ 
ment of duties for lost or missing 
packages, or deficiencies in the con¬ 
tents of packages, and the Customs 
Service has determined that a similar 
allowance in the assessment of duties 
for losses caused by a natural force or 
by leakage should be granted. 

EFFECTIVE DATE: November 17. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Benjamin H. Mahoney. Entry Proce¬ 
dures and Penalties Division. U.S. 
Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 
20229. 202-566-5778. 

SUPPLEMENTARY INFORMATION: 

Background 

Part 158 of the Customs Regulations 
(19 CFR Part 158) sets forth general 
rules for granting relief from Customs 
duties on imported merchandise which 
has been lost, damaged, abandoned, or 
exported. Although an allowance is 
made in the assessment of duties for 
lost or missing packages, or deficien¬ 
cies in the contents of packages, no 
similar provision is made for an allow¬ 
ance in duties for losses to imported 
merchandise caused by a natural force 
such as evaporation or by leakage. The 
Customs Service has determined that 
such an allowance is advisable and 
that the Customs Regulations should 
be amended to grant an allowance in 
the assessment of duties where losses 
are caused by a natural force or by 
leakage. 

Inasmuch as this amendment grants 
an allowance not presently provided 
and places no affirmative duty on the 
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public, notice and public procedure are 
found to be unnecessary, and good 
cause exists for dispensing with a de¬ 
layed effective date under the provi¬ 
sions of 5 U.S.C. 553. 

Drafting Information 

The principal author of this docu¬ 
ment was Todd J. Schneider. Regula¬ 
tions and Legal Publications Division 
of the Office of Regulations and Rul¬ 
ings, U.S. Customs Service. However, 
personnel, from other offices of the 
Customs Service participated in its de¬ 
velopment. 

Amendment to Customs Regulations 

Part 158 of the Customs Regulations 
(19 CFR Part 158) is amended by 
adding a new section 158.7 to read as 
follows: 

§ 158.7 Allowance for reduction or loss of 
merchandise by a natural force or by 
leakage. 

Merchandise subject to ad valorem, 
specific, or compound rates of duty 
found at the time of importation to be 
reduced or diminished by a natural 
force, such as evaporation, or by leak¬ 
age, shall be appraised in its condition 
as imported, with an allowance made 
in the value, weight, quantity, or 
measure to the extent of the reduction 
or loss, except when forbidden by law 
or regulation. 

(R.S. 251. as amended, sec. 499. sec. 624. 46 
Stat. 728, as amended, 759 (19 U.S.C. 66. 
1499. 1624).) 

Leonard Lehman, 

Co vmi issioner of Customs. 

Approved: November 3. 1978. 

Richard J. Davis, 

Assistant Secretary 
of the Treasury. 

CFR Doc. 78-32392 Filed 11-16-78; 8:45 am] 


[4110-07-M] 

Title 20—Employee’s Benefits 

CHAPTER III—SOCIAL SECURITY AD¬ 
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL¬ 
FARE 

[Reg. No. 4) 

PART 404^FEDERAL OLD-AGE, SUR¬ 
VIVORS, AND DISABILITY INSUR¬ 
ANCE (1950) 

The Retirement Test 

AGENCY: Social Security Administra¬ 
tion, HEW. 

ACTION: Interim regulations. 

SUMMARY: The Social Security 
Amendments of 1977: (1) Eliminate 
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the monthly earnings test beginning 
with monthly benefits payable Janu¬ 
ary 1978, except for a one-time appli¬ 
cation of the test to each type of social 
security benefit; (2) raise the annual 
earnings limitation amount for indi¬ 
viduals age 65 and over, beginning 
with taxable years ending after 1977: 
and (3) lower the age from 72 to 70 at 
which there is no longer an annual 
earnings limitation, beginning with 
taxable years ending after 1981. 

These interim regulations explain 
the changes made by the amendments 
and clarify the effects of the statute. 
Because the amendments to the 
monthly earnings test and the annual 
earnings amount for people aged 65 
and over are, under the terms of the 
statute, already in effect, we are now 
using some of the rules explained in 
this regulation. The rules may. howev¬ 
er. be changed in light of the com¬ 
ments we receive. 

DATES: Effective date: November 17. 
1978. You will be given an opportunity 
to comment on the interim regula¬ 
tions. Your comments will be consid¬ 
ered if we receive them no later than 
January 16. 1978. 

ADDpESSES: Send your WTitten com¬ 
ments to: Social Security Administra¬ 
tion. Department of Health. Educa¬ 
tion, and Welfare, P.O. Box 1585. Bal¬ 
timore. Md. 21203. 

Copies of all comments we receive 
can be seen at the Washington Inquir¬ 
ies Section. Office of Information. 
Social Security Administration, De¬ 
partment of Health, Education, and 
Welfare, North Building. Room 5131. 
330 Independence Avenue SW.. Wash¬ 
ington. D.C. 20201. 

FOR FURTHER INFORMATION 
CONTACT: 

Clara B. Powell, Legal Assistant, Di¬ 
vision of Regulations, Office of 
Policy and Regulations, Office of 
Program Policy and Planning. Social 
Security Administration, Baltimore, 
Md. 21235, 301-594-7459. Ms. Powell 
will respond to questions, but all 
comments must be submitted in 
writing. 

SUPPLEMENTARY INFORMATION: 

Elimination of the Monthly 
Earnings Test 

Before the passage of the Social Se¬ 
curity Amendments of 1977 (Pub. L. 
95-216), two tests w f ere used to com¬ 
pute the benefits payable to social se¬ 
curity beneficiaries who continued to 
work while entitled to benefits. These 
w f ere the annual earnings test and the 
monthly earnings test. Under the 
annual earnings test, the yearly bene¬ 
fits payable to an individual were re¬ 
duced $1 for each $2 of income earned 
during the course of a taxable year 
above the annual earnings limitation 
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amount established for that year. De¬ 
ductions were made beginning with 
the first month of the taxable year in 
which benefits were payable to the in¬ 
dividual. 

However, before the individual's 
monthly benefits were reduced, the 
monthly earnings test was applied. 
Under the monthly test, no matter 
how much money the beneficiary 
earned for the year as a whole, no 
benefits could be deducted for any 
month in the taxable year during 
which the beneficiary earned wages 
less than or equal to the monthly 
earnings limitation amount estab¬ 
lished for that year (which, in most 
cases, is Vi 2 of the annual earnings lim¬ 
itation amount for that year) and did 
not perform substantial services in 
self-employment. These months are 
referred to as “nonservice" months. 

One consequence of the monthly 
earnings test was that beneficiaries 
who earned the same amount of 
money in a given year received differ¬ 
ent benefits for that year simply be¬ 
cause they earned their money in dif¬ 
ferent ways. Consider, for example, 
two self-employed beneficiaries. One 
earned $15,000 for the year, but only 
worked 3 months. Full monthly bene¬ 
fits were paid this individual for the 9 
nonservice months, under the monthly 
earnings test. The second beneficiary 
also earned $15,000, but worked regu¬ 
larly throughout the year. Since the 
beneficiary had no nonservice months, 
the monthly test did not apply; under 
the annual test, no benefits at all w*ere 
paid to this beneficiary. 

The Social Security Amendments of 
1977 correct the unfairness of paying 
different benefits to beneficiaries who 
earn the same amount of money in a 
given year, simply because they earn 
their money in different ways. Begin¬ 
ning with benefits payable for Janu¬ 
ary 1978, the monthly test is eliminat¬ 
ed (except as explained below) and the 
benefits payable to a beneficiary will 
be reduced $1 for each $2 of his or her 
annual earnings above the annual 
earnings limitation amount, no matter 
how many nonservice months the ben¬ 
eficiary might have during the year. 

The monthly earnings test will con¬ 
tinue to apply, however, in the first 
year a beneficiary, while entitled to 
benefits, has a nonservice month. This 
year when the monthly, test applies to 
a beneficiary is called the grace year. 
In most cases, the grace year will be 
the beneficiary’s actual year of retire¬ 
ment. Applying the monthly test in 
the beneficiary’s year of retirement 
means that benefits can be paid begin¬ 
ning with the first month of retire¬ 
ment regardless of how much money 
the beneficiary earned in the months 
preceding retirement. 

Also, the monthly test can apply in 
more than 1 grace year to any given 
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beneficiary if the beneficiary’s entitle¬ 
ment to one type of benefit ends, and, 
after a break in entitlement of at least 
1 month, the beneficiary becomes enti¬ 
tled to a different type of benefit. The 
monthly test would then apply in the 
first year that the beneficiary, while 
entitled to this new type of benefit, 
has a nonservice month. 

It should be noted that, under the 
Social Security Act. no benefit deduc¬ 
tions are made because of excess 
annual earnings earned by persons re¬ 
ceiving benefits as disability beneficia¬ 
ries under section ?23 of the Act and 
as disabled widows, widowers, and chil¬ 
dren under section 202. Since the 
annual earnings test does not apply to 
these beneficiaries, the monthly earn¬ 
ings test does not apply to them 
either. As a result, no nonservice 
month incurred by any person while 
entitled to a disability benefit as a 
widow, widower, or child, or under sec¬ 
tion 223, will be counted in determin¬ 
ing whether any given year is the 
beneficiary’s grace year in which the 
monthly earnings test can apply. 

As mentioned earlier, the elimina¬ 
tion of the monthly earnings test 
except for the beneficiary’s grace year 
is effective beginning with monthly 
benefits payable for January 1978. 
This means that beneficiaries who, 
while entitled to benefits, had a non¬ 
service month in a taxable year ending 
prior to 1978 cannot have the monthly 
test applied to them in 1978 or there¬ 
after. unless, as explained above, they 
become (or have become) entitled to a 
different type of benefit than before, 
after a break in entitlement of at least 
1 month. On the other hand, since 
only benefits payable beginning Janu¬ 
ary 1978 are affected by the amend¬ 
ment, no beneficiary has been over¬ 
paid because the monthly test was ap¬ 
plied to him or her in more than 1 
year prior to 1978. Because there was a 
delay in implementing the change in 
the monthly earnings test until May 
1978, HEW has adopted a waiver 
policy for those net overpayments out¬ 
standing at the end of this year which 
result from erroneous application of 
the monthly earnings test for January 
through May 1978. 

Annual Exempt Amount for 
Beneficiaries Age 65 and Older 

Another provision of the Social Se¬ 
curity Amendments of 1977 increases 
the annual earnings limitation amount 
for beneficiaries age 65 and older 
above the amount for beneficiaries 
below age 65. In the past, the exempt 
amount was the same for all beneficia¬ 
ries. This provision is effective for all 
months of any taxable year ending 
after December 1977. 


Age at Which Retirement Test No 
Longer Applies 

The age at which the retirement test 
no longer applies is reduced from 72 to 
70. This provision is effective for all 
months of any taxable year ending 
after December 1981. We are including 
this provision now so that beneficia¬ 
ries making long-range retirement 
plans will know what rules will apply 
to them in 1982. 

We find that publication of a notice 
of proposed rulemaking is impractica¬ 
ble and contrary to the public interest 
because two of the statutory provi¬ 
sions. the elimination of the monthly 
earnings test and the increase in the 
annual earnings limitation amount for 
beneficiaries age 65 and over are, 
under the terms of the statute, al¬ 
ready effective and rules are needed to 
assure uniform implementation of 
these provisions. Furthermore, publi¬ 
cation of a notice of proposed rule- 
making to implement the reduction in 
the age at which the retirement tests 
no longer apply from 72 to 70 is unnec¬ 
essary because this amendment is self¬ 
executing and leaves nothing to the 
discretion of the Secretary. 

(Secs. 203 and 1102 of the Social Security 
Act as amended; 49 Stat. 623. as amended, 
49 Stat. 647, as amended (42 U.S.C. 403 and 
1302); Pub. L. 95-216.) 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.803, Social Security Retire 
ment Insurance and 13.805, Social Security 
Survivors Insurance.) 

Dated: August 11. 1978. 

Don WorTman. 
Acting Commissioner of 
Social Security. 

Approved: November 11, 1978. 

Hale Champion, 

Acting Secretary of Health , 
Education, and Welfare. 

Part 404 of Chapter III of Title 20 of 
the Code of Federal Regulations is 
amended as follows: 

1. Section 404.428(a) is revised to 
read as follows: 

§ 404.428 Earnings in a taxable year. 

(a) General (1) In applying the 
annual earnings test (see § 404.415(a)) 
under this subpart, all of a beneficia¬ 
ry’s earnings (as defined in §404.429) 
for all months of the beneficiary's tax¬ 
able year are used even though the in¬ 
dividual may not be entitled to bene¬ 
fits during all months of the taxable 
year. (See, however, § 404.430 for the 
rule which applies to earnings of bene¬ 
ficiaries who turn age 72 during the 
taxable year (age 70 for all months of 
any taxable year ending after Decem¬ 
ber 1981).) 

(2) The taxable year of an employee 
is presumed to be a calendar year until 
it is shown to the satisfaction of the 
Social Security Administration that 
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the individual has a different taxable 
year. A self-employed individual’s tax¬ 
able year is a calendar year unless the 
individual has a different taxable year 
for the purposes of subtitle A of the 
Internal Revenue Code of 1954. In 
either case, the number of months in a 
taxable year is not affected by: (i) The 
time a claim for social security bene¬ 
fits is filed, (ii) attainment of any par¬ 
ticular age, (iii) marriage or the termi¬ 
nation of marriage, or Civ) adoption. A 
taxable year ends with the death of 
the beneficiary. The month of death is 
counted as a month of the deceased 
beneficiary’s taxable year in determin¬ 
ing whether the beneficiary had 
excess earnings for the year under 
§404.430. 

2. Section 404.430 is amended as fol¬ 
lows: 

The section heading is revised; 
paragraph (a)(3) and (b) are revised; in 
paragraph (c)(1) the material preced¬ 
ing paragraph (cXIXi) is revised; and a 
new paragraph (d) is added to read as 
follows: 

§ 404.430 Excess earnings; defined for tax¬ 
able years ending after December 1972; 
monthly earnings amount; defined. 

(a) Method of determining excess 
earnings for years ending after Decern- 
ber 1972, For taxable years ending 
after 1972, an individual’s excess earn¬ 
ings for a taxable year are 50 percent 
of his or her earnings (as described in 
§404.429) for the year which are in 
excess of the product obtained by mul¬ 
tiplying the number of months in that 
taxable year by the following applica¬ 
ble monthly exempt amount: 

( 1 ) • • • 

( 2 )• • • 

(3) the exempt amount for taxable 
years ending after December 1974, as 
determined under paragraphs (c) and 
(d) of this section. However, earnings 
in and after the month an individual 
turns age 72 will not be used to figure 
excess earnings for retirement test 
purposes. For the employed individual, 
wages for months prior to the month 
of attainment of age 72 are used to 
figure the excess earnings for retire¬ 
ment test purposes. For the self-em¬ 
ployed individual, the pro rata share 
of the net earnings or net loss for the 
taxable year for the period prior to 
the month of attainment of age 72 is 
used to figure the excess earnings. If 
the beneficiary was not engaged in 
self-employment prior to the month of 
attainment of age 72. any subsequent 
earnings or losses from self-employ¬ 
ment in the taxable year will not be 
used to figure the excess earnings. 
Where the excess amount figured 
under the provisions of this section is 
not a multiple of $1, it is reduced to 
the next lower dollar. (All references 
to age 72 will be age 70 for all months 
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of taxable years ending after Decem¬ 
ber 1981.) 

Example 1. The self-employed beneficiary 
turned age 72 in July 1975. His net earnings 
for 1975. his taxable year, were $6,000. The 
pro rata share of the net earnings for the 
period prior to July is $3,000. His excess 
earnings for 1975 for retirement test pur¬ 
poses are $240. This is computed by sub¬ 
tracting $2,520 ($210x12). the exempt 
amount for 1975, from $3,000 and dividing 
the result by 2. 

Example 2. The beneficiary turned age 72 
in July 1975. His wages for the period prior 
to July were $3,000. From August through 
December 1975 he worked in self-employ¬ 
ment and had net earnings in the amount of 
$2,000. His net earnings from self-employ¬ 
ment are not used to figure his excess earn¬ 
ings. Only his wages for the period prior to 
July 1975 ($3,000) are used to figure his 
excess earnings. As in example 1. his excess 
earnings are $240. 

Example 3. The facts are the same as in 
example 2 except that the beneficiary 
worked in self-employment throughout all 
of 1975. and had a net loss of $500 from the 
self-employment activity. The pro rata 
share of the net loss for the period prior to 
July is $250. His earnings for the taxable 
year to be used in figuring excess earnings 
are $2,750. 

This is computed by subtracting the $250 
net loss from self-employment from the 
$3,000 in wages. The excess earnings are 
$115 (($2,750 - $2.520)-2). 

(b) Definition. The retirement test 
monthly exempt amount is the 
amount of wages which a social secur¬ 
ity beneficiary may earn in any month 
without part of his or her monthly 
benefit being deducted because of 
excess earnings. For taxable years 
ending after 1977, the ' monthly 
exempt amount applies only in a bene¬ 
ficiary’s grace year or years. (See 
§ 404.435(a).) 

(c) Method of determining monthly 
exempt amount for taxable years 
ending after December 1974. (1) Except 
as provided under paragraph (d) of 
this section, for purposes of paragraph 

(a)(3) of this section, the applicable 
monthly exempt amount effective for 
an individual's taxable year that ends 
in the calendar year after the calendar 
year in which an automatic cost-of- 
living increase in old-age, survivors, 
and disability insurance benefits is ef¬ 
fective is the larger of: 


(d) Method of determining monthly 
exempt amount for taxable years 
ending after December 1977 for benefi¬ 
ciaries age 65 or over. (1) For purposes 
of paragraph (a)(3) of this section, for 
all months of taxable years ending 
after 1977, the applicable monthly 
exempt amounts for individuals who 
have reached the age of 65 before the 
close of the taxable year involved are: 

(i) $333.33% for each month of any 
taxable year ending in 1978; 

(ii) $375 for each month of any tax¬ 
able year ending in 1979; 

(iii) $416.66% for each month of any 
taxable year ending in 1980; 


53715 

(iv) $458.33% for each month of any 
taxable year ending ih 1981; and 

(v) $500 for each month of any tax¬ 
able year ending in 1982. 

(2) Fractional amounts listed in 
paragraph (d)(1) of this section shall 
be rounded to the next higher whole 
dollar amount, unless the Individual 
shows that doing so results in a differ¬ 
ent grace year (see §404.435 (a) and 
<e»: 

3. Section 404.435 is revised to read 
as follows: 

§ 404.435 Excess earnings; months to 
which excess earnings cannot be 
charged. 

(a) Monthly benefits payable begin¬ 
ning with January 1978. Beginning 
with monthly benefits payable for 
January 1978, no matter how much a 
beneficiary earns in a given taxable 
year, no deduction on account of 
excess earnings will be made in the 
benefits payable for any month: (1) In 
which he or she was not entitled to a 
monthly benefit; (2) in which he or 
she was considered not entitled to 
benefits (due to noncovered work out¬ 
side the United States, no child in 
care, or refusal of rehabilitation, as de¬ 
scribed in § 404.436); (3) in which he or 
she was age 72 or over (age 70 for tax¬ 
able years ending after 1981); (4) in 
which he or she was entitled to pay¬ 
ment of a disability insurance benefit: 
(5) in which he or she was age 18 or 
over and entitled to a child’s insurance 
benefit based on disability; (6) in 
which he or she was entitled to a 
widow’s or widower’s insurance benefit 
based on disability: or (7) which was a 
•‘nonservice’* month (see paragraph 

(b) of this section) in the beneficiary’s 
‘‘grace year” (see paragraph (c) of this 
section). 

(b) Nonservice month; defined. A 
nonservice month is any month in 
which an individual, while entitled to 
retirement or survivors benefits (1) 
does not work in self-employment (see 
paragraphs (d) and (e) of this section). 
(2) does not earn wages greater than 
the monthly exempt amount set for 
that month (see paragraph (f) of this 
section and §404.430 (b). (c). and (d)). 
and (3) does not work in noncovered 
remunerative activity on 7 or more 
days in a month while outside the 
United States. A nonservice month 
occurs even if there are no excess 
earnings in the year. 

(c) Grace year: defined (l)a benefi¬ 
ciary’s first grace year is the taxable 
year in which the beneficiary is for 
the first time both entitled to a retire¬ 
ment or survivors benefit and has a 
nonservice month (see paragraph (b) 
of this section); (2) A beneficiary may 
have another grace year each time his 
or her entitlement to one type of bene¬ 
fit ends and, after a break in entitle¬ 
ment of at least 1 month, he or she be- 


FEDERAl REGISTER, VOL 43, NO. 223—FRIOAY, NOVEMBER 17, 1978 





53716 

comes entitled to a different type of 
retirement or survivors benefit. The 
new grace year would then be the first 
taxable year in which the beneficiary, 
while entitled to this new type of 
benefit, has a nonservice month; (3) A 
month will not be counted as nonser¬ 
vice month for purposes of determin¬ 
ing whether a given year is a benefi¬ 
ciary’s grace year if the nonservice 
month occurred while the beneficiary 
was entitled to disability benefits 
under section 223 of the Social Secur¬ 
ity Act or as a disabled widow, widow¬ 
er. or child under section 202. 

Example 1: Don, age 65. will retire from 
his regular job in April of next year. Al¬ 
though he will have earned $11,000 for Jan- 
uary-April of that year and plans to work 
parttime, he will not earn over the monthly 
exempt amount after April. Since next year 
will be the first year in which he is both en¬ 
titled to benefits and has a nonservice 
month, it will be his gTace year and he will 
be entitled to the monthly earnings test for 
that year only. He will receive benefits for 
all months in which he does not earn over 
the monthly exempt amount (May-Decem- 
ber) even though his earnings have substan¬ 
tially exceeded the annual exempt amount. 
However, in the years which follow, only 
the annual earnings test will be applied if 
he has earnings that exceed the annual 
exempt amount, regardless of his monthly 
earnings. 

Example 2: Marion, age 58. has been enti¬ 
tled to mother’s insurance benefits since 
1976 because she has had a child jn her care 
who is under age 18. Marion is a seasonal 
worker who does not work during the 
summer. Her salary of $20,000 a year is 
enough so that all her monthly benefits 
could have been w ithheld each year because 
of excess earnings under the annual earn¬ 
ings test. However, she received full benefits 
for the summer months of 1976 and 1977 be¬ 
cause these were nonservice months under 
the monthly earnings test. Marion will not 
receive benefits for these nonservice 
summer months in 1978 because they do not 
occur during her grace year. The reason is 
that 1978 is not the first year in which 
Marion, while entitled to mother’s benefits, 
had a nonservice month. 

Marion s child turns age 18 in May 1979 
and. as a result. Marion’s entitlement to 
mother's benefits ends as of April 1979. 
Marion becomes age 60 in February 1980 
and retires in June 1980. She applies for and 
becomes entitled to widow’s insurance bene¬ 
fits in July 1980. Because there was a break 
in entitlement to benefits of at least 1 
month before entitlement to another type 
of benefit. 1980 is also a grace year for 
Marion because it is the first year in which 
she has a nonservice month while entitled 
to this new type of benefit. 
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(d) When an individual works in 
self-employment An individual works 
in self-employment in any month in 
which he or she performs substantial 
services (see §404.446) in the oper¬ 
ation of a trade or business (or in a 
combination of trades and businesses 
if there is more than one) as an owner 
or partner even though there may be 
no earnings or net earnings caused by 
the individual’s services during the 
month. 

(e) Presumption regarding work in 
self-employment An individual is pre¬ 
sumed to have worked in self-employ¬ 
ment in each month of the individual’s 
taxable year until it is shown to the 
satisfaction of the Social Security Ad¬ 
ministration that in a particular 
month the individual did not perform 
substantial services (see §404.446(0) 
in any trade or business (or in a combi¬ 
nation of trades and businesses if 
there are more than one) from which 
the net income or loss is included in 
computing the individual’s annual 
earnings (see § 404.429). 

(f) Presumption regarding earning 
of wages. An individual is presumed to 
have earned wages (as defined in 
§404.429) in any given month of more 
than the applicable monthly exempt 
amount set for that month until it is 
shown to the satisfaction of the Social 
Security Administration that the indi¬ 
vidual did not earn wages in the 
month of more than the monthly 
exempt amount. 

[FR Doc. 78-32413 Filed 11-16-78; 8:45 am] 


[4110-03-M] 

Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG AD¬ 
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL¬ 
FARE 

SUBCHAPTER E—ANIMAL DRUGS, FEEDS, AND 
RELATED PRODUCTS 

PART 558—NEW ANIMAL DRUGS 
FOR USE IN ANIMAL FEEDS 

Subpart B—Specific New Animal 
Drugs For Use In Animal Feeds 

Amprolium and Bacitracin Zinc 
AGENCY: Food and Drug Administra¬ 
tion. 


ACTION: Final Rule. 

SUMMARY: This document amends 
the regulations to codify a prior ap¬ 
proval held by IMC Chemical Group, 
Inc., for use of amprolium and bacitra¬ 
cin zinc in chicken and turkey feed. 

EFFECTIVE DATE: November 17. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Lonnie W. Luther, Bureau of Veteri¬ 
nary Medicine (HFV-147), Food and 
Drug Administration, Department of 
Health, Education, and Welfare, 
5600 Fishers Lane, Rockville, Md. 
20857, 301-443-4317. 

SUPPLEMENTARY INFORMATION: 
IMC Chemical Group, Inc., Terre 
Haute, Ind. 47808, holds a prior ap¬ 
proval for use of amprolium at 113.5 to 
227 grams per ton (0.0125 percent to 
0.025 percent) in combination with ba¬ 
citracin zinc at 4 to 50 grams per ton 
for use in broiler chickens, replace¬ 
ment chickens, and turkeys. 

This document reflects a previous 
approval and neither requires reeva¬ 
luation of the basic data submitted 
nor constitutes a reaffirmation of the 
drug’s safety and effectiveness. Since 
the approval was granted before July 
1, 1975, a summary of the safety and 
effectiveness data and information 
submitted in accordance with §514.11 
(e)(2)(ii) (21 CFR 514.11(e)(2)(h)) is 
not required to be filed with the Hear¬ 
ing Clerk, Food and Drug Adminstra- 
tion. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U.S.C. 360b(i))) and 
under authority delegated to the Com¬ 
missioner of Food and Drugs (21 CFR 
5.1) and redelegated to the Director of 
the Bureau of Veterinary Medicine (21 
CFR 5.83), Part 558 is amended in 
§558.55 by amending paragraph (e)(2) 
in the table by revising the entry 
under the ’’Limitations” column and 
adding a new entry under the "Spon¬ 
sor” column for subitem "Bacitracin 4 
to 50” following item (iv), as follows: 

§ 558.55 Amprolium. 


(e) • • • 
( 2 ) * • * 
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Amprolium In grams per ton Combination in grams per Indications for use Limitations Sponsor 

ton 


Bacitracin \ to 50... 1. * ' ' As bacitracin methylene dlsali- Bacitracin zinc by No. 012769 

cylate or bacitracin zinc. in §510.600(0 of this chap¬ 

ter. 

2. * * * .do__ Do. 


Effective date: This regulation is effective November 17, 1978. 

(Sec. 512(i). 82 Stat. 347 (21 U.S.C. 360b(i)).) 

Dated: November 8, 1978. 

Lester M. Crawford, 

____ Director, Bureau of Veterinary Medicine. 

IFR Doc. 78-32028 Filed 11-16-78: 8:45 amf“ 


[4910-22-M] 

Title 23—Highways 

CHAPTER I—FEDERAL HIGHWAY AD- 
MINISTRATION, DEPARTMENT OF 
TRANSPORTATION 

SUBCHAPTER G—ENGINEERING AND TRAFFIC 
OPERATIONS 

CFHWA Docket No. 78-351 

PART 635—CONSTRUCTION AND 
MAINTENANCE 

Buy American Requirements 

AGENCY: Federal Highway Adminis- 
tration, DOT. 

ACTION: Final rule. 

SUMMARY: This emergency regula¬ 
tion implements procedures required 
under section 401 of the Surface 
Transportation Assistance Act of 1978 
(Act). Buy America provision, which 
provides, with exceptions, that funds 
authorized by the Act may not be obli¬ 
gated for highway projects unless ma¬ 
terials and supplies are of United 
States origin. 

DATES: This emergency regulation is 
effective November 6, 1978. Comments 
must be received on or before January 
17, 1979. 

ADDRESS: Anyone wishing to submit 
comments may do so, preferably in 
triplicate, to FHWA Docket No. 78-35, 
Federal Highway Administration, 
Room 4205, HCC-10, 400 Seventh 
Street SW.. Washington. D.C. 20590. 
All comments and suggestions received 
will be available for examination at 
the above address between 7:45 a.m. 
and 4:15 p.m. ET, Monday through 
Friday. 

FOR FURTHER INFORMATION 
CONTACT: 

Kenneth L. Ziems, Construction and 
Maintenance Division, 202-426-4847; 
or Lee J. Burstyn, Office of the 
Chief Counsel, 202-426-0786, Feder¬ 
al Highway Administration. 400 Sev¬ 
enth Street SW.. Washington, D.C. 
20590. 

SUPPLEMENTARY INFORMATION: 
On November 6, 1978, the President 


signed into law the Surface Transpor¬ 
tation Assistance Act of 1978, Pub. L. 
95-599, 92 Stat. 2689. The provisions of 
Section 401, Buy America, are effec¬ 
tive immediately and require imple¬ 
mentation. Current regulations, 23 
CFR 635, subpart D, prescribe proce¬ 
dures relating to product and material 
selection and use on Federal-aid high¬ 
way projects, but are contrary to the 
requirements of the 1978 Act. 

The Federal Highway Administra¬ 
tor, Karl S. Bowers, has determined 
that the required implementation of 
the new Buy America provision will 
have a major impact on many highway 
construction programs of the States. 
Section 401 allows for a modification 
in its application when such applica¬ 
tion would be inconsistent with the 
public interest. Foreign structural 
steel has been identified as the only 
foreign product having a significant 
nationwide effect on the cost of Feder¬ 
al-aid highway construction projects 
and its continued unrestricted use is 
contrary to Section 401 of the Act. 

Therefore, the Administrator has de¬ 
termined that this emergency regula¬ 
tion is necessary and consistent with 
the public interest to provide regula¬ 
tions which will immediately imple¬ 
ment the Buy America provision as it 
relates to the use of structural steel in 
highway projects. In addition, the Ad¬ 
ministrator has determined that it 
would be in the public interest to tem¬ 
porarily waive the provisions of sec¬ 
tion 401 as it applies to products and 
materials, other than structural steel, 
used in highway construction. The is¬ 
suance of this regulation will allow the 
Federal Highway Administration to 
authorize States to proceed with ad¬ 
vertising projects without incurring 
undue delay while awaiting formula¬ 
tion of implementing regulations. 

This emergency regulation will allow 
for the immediate application of sec¬ 
tion 401 and assure the proper expend¬ 
iture of Federal funds. In the interim, 
more extensive procedures may be de¬ 
vised which will fully encompass the 
policies, objectives, and requirements 
of the new Buy America provision. 
The legislation history of this provi¬ 
sion indicates that Congress intended 


it to be interpreted in the light of the 
1933 Buy American Act. 41 U.S.C. 10a- 
lOd, as amended. 

A docket for comments has been as¬ 
signed to this regulation and the 
public is invited to submit their views 
and comments. Comments may also 
address future implementation of the 
Buy America provisions and revisions 
to the existing 23 CFR 635 Subpart D. 
These comments may be utilized in 
formulating a final regulation on this 
matter and may address proposed cri¬ 
teria concerning the identification of 
products and materials covered under 
the Act and implementing procedures. 

In consideration of the foregoing. 
Part 635, Subpart D of Chapter I, 
Title 23, Code of Federal Regulations, 
is amended as follows: 

1. The table of sections is amended 
by adding a new section to read: 

Sec. 

635.410 Buy America requirements. 

2. Section 635.410 is added to read as 
follows: 

§635.410 Buy America Requirements. 

(a) The provisions of this section 
shall prevail and be given precedence 
over any requirements of this subpart 
which are contrary to this section. 

(b) No Federal-aid highway con¬ 
struction project is to be authorized 
for advertisement or otherwise author¬ 
ized to proceed unless at least one of 
the following requirements exist: 

(1) The project has a total estimated 
cost of less than $450,000: 

(2) The project includes no structur¬ 
al steel. Structural steel is defined as 
shapes, plates, H-piling, and sheet 
piling; 

(3) The project is undertaken pursu¬ 
ant to 23 U.S.C. section 117 and the 
State’s laws, regulations, directives 
and standards are adequate to accom¬ 
plish the policies and objectives of 
§401 of the Surface Transportation 
Assistance Act of 1978, Pub. L. 95-599; 

(4) The State has in effect standard 
contract provisions that favor the use 
of domestic materials and products, in¬ 
cluding structural steel, to the same or 
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a greater extent than the provisions 
here set forth; or 

(5) A bidding procedure described as 
follows is used. A separate bid item is 
to be set up for furnishing structural 
steel to the project site. For this bid 
item, bidders are to be given the op¬ 
tions of submitting a bid for (i) fur¬ 
nishing domestic structural steel, or 
(ii) submitting a bid for furnishing do¬ 
mestic steel and a bid for furnishing 
foreign steel. Bidders are to be advised 
that the contract will be awarded to 
the bidder who submits the lowest 
total bid based on furnishing domestic 
structural steel unless such total bid 
exceeds the lowest total bid based on 
furnishing foreign structural steel by 
more than 10 percent. The determina¬ 
tion of foreign or domestic character is 
based on place of manufacture, and 
the origin of more than 50 percent of 
its components. 

(c) Where appropriate, the effective 
date of application of this section is 
November 6. 1978. 

(23 U.S.C. 315; Sec. 401. Surface Transporta¬ 
tion Assistance Act of 1978. Pub. L. 95-599, 
92 Stat. 2689; 49 CFR 1.48(b).) 

Note.— The Federal Highway Administra¬ 
tion has determined that this document 
does contain a significant proposal accord¬ 
ing to the criteria established by the De¬ 
partment of Transportation pursuant to Ex¬ 
ecutive Order 12044. 

Issued on; November 15. 1978. 

Karl S. Bowers. 

Federal Highway Administrator. 
fFR Doc. 78-32613 Filed 11-16-78: 9:21 am) 


[4830-01-M] 

Title 26—Internal Revenue 
CHAPTER I—INTERNAL REVENUE 

SERVICE, DEPARTMENT OF THE 
TREASURY 

SUBCHAPTER D—MISCELLANEOUS EXCISE 
TAXES 

tT.D. 7571] 

PART 54—PENSION EXCISE TAX 
REGULATIONS 

PART 141—TEMPORARY EXCISE TAX 
REGULATIONS UNDER THE EM¬ 
PLOYEE RETIREMENT INCOME SE¬ 
CURITY ACT OF 1974 

Employee stock ownership plans 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Final regulations. 

SUMMARY: This document provides 
final regulations relating to employee 
stock ownership plans (“ESOP’s”). 
Changes in the applicable tax law 
were made by the Employee Retire¬ 
ment Income Security Act of 1974 
(ERISA) and the Tax Reform Act of 
1976. These regulations supersede 
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temporary regulations relating to 
ESOP’s. They are intended to provide 
guidance for the public in complying 
with the law. They affect all employ¬ 
ees who participate in ESOP’s and em¬ 
ployers who establish ESOP's. 

DATE: The regulations are generally 
effective for plan years ending after 
December 31, 1974. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas Rogan of the Employee 
Plans and Exempt Organizations Di¬ 
vision. Office of the Chief Counsel, 
Internal Revenue Service, 1111 Con¬ 
stitution Avenue NW., Washington, 
D.C. 20224 (Attention: CC:EE), 202- 
566-3589. 

SUPPLEMENTARY INFORMATION: 

Background 

On September 2. 1977, the Federal 
Register <42 FR 44396) published pro¬ 
posed amendments to the Pension 
Excise Tax Regulations (26 CFR Part 
54). These proposed amendments were 
adopted as temporary regulations in a 
Treasury decision published in the 
same issue of the Federal Register 
(42 FR 44394). 

After consideration of all written 
comments received regarding the pro¬ 
posed amendments, they are adopted 
as revised by this Treasury decision. 
Also, this Treasury decision super¬ 
sedes the related temporary regula¬ 
tions. 

The revisions in the final regulations 
are clarifying and procedural and do 
not make substantive changes in the 
proposed amendments. 

The final regulations do not reflect 
changes made by the Revenue Act of 
1978. 

Continuing Loan Provisions Under 
Plan 

Comments from the public ques¬ 
tioned whether the requirements of 
§ 54.4975-ll(a)(3), relating to certain 
plan provisions, are formal or oper¬ 
ational. They also asked whether, if 
the requirements are formal, the ap¬ 
propriate provisions may be included 
in the plan by incorporating refer¬ 
ences to exempt loan provisions under 
§ 54.4975-7(b). 

Section 54.4975-11(a)(3) is restruc¬ 
tured in the final regulations. Revi¬ 
sions make it clear that the terms of 
an ESOP must formally provide par¬ 
ticipants with certain protections and 
rights relating to exempt loan provi¬ 
sions. The plan terms providing these 
protections and rights may not simply 
consist of references incorporating re¬ 
lated exempt loan provisions. Remedi¬ 
al plan amendments adopted before 
December 31. 1979, to provide these 
protections and rights are retroactive¬ 
ly effective to the later of two dates: 


(1) The date on which the plan was 
designated as an ESOP or (2) Novem¬ 
ber 1. 1977. 

Intercrated Plans 

One comment suggested that the 
prohibition of integrated ESOP’s 
under § 54.4975-1 l(a)(7)(ii) should not 
apply to plans in existence before No¬ 
vember 1. 1977. that are designated as 
ESOP’s after that date. 

The final regulations do not adopt 
this suggestion. Instead, they make it 
clear that the prohibition against in- 
tergrated ESOP’s applies to any plan 
designated as an ESOP after Novem¬ 
ber 1. 1977. This provision is in accord 
ance with the Report of the Commit¬ 
tee of Conference on the Tax Reform 
Act of 1976 (H.R. Rep. No. 94-1515. 
94th Cong.. 2d Sess.. 541. 542 (1976)). 

Temporary Regulations Superseded 

These final regulations supersede 
substantially indentical temporary 
excise tax regulations. Under 
§ 141.4975-11. the proposed amend¬ 
ments were adopted as temporary reg¬ 
ulations until supersession by perma¬ 
nent regulations. 

Drafting Information 

The principal author of this regula¬ 
tion was Thomas Rogan of the Em¬ 
ployee Plans and Exempt Organiza 
tions Division of the Office of Chief 
Counsel. Internal Revenue Service. 
However, personnel from other offices 
of the Internal Revenue Service and 
Treasury Department participated in 
developing the regulation, both on 
matters of substance and style. 

Adoption of Amendments to the 
Regulations 

Accordingly: 

§ 141.4975-11 l Deleted 1. 

1. 26 CFR Part 141 is amended by 
deleting § 141.4975-11. 

2. The amendments to 26 CFR Part 
54 are hereby adopted subject to the 
changes set forth below\ 

Paragraph 1. Paragraph (a)(3) of 
§54.4975-11. as set forth in the notice 
of proposed rulemaking, is changed to 
read as follows: 

§ 54.4975-11 “ESOP” requirements. 

(a) In general 999 

(3) Continuing loan provisions 
under plan— (i) Creation of protections 
and rights. The terms of an ESOP 
must formally provide participants 
with certain protections and rights 
with respect to plan assets acquired 
with the proceeds of an exempt loan. 
These protections and rights are those 
referred to in the third sentence of 
§ 54.4975-7(b)(4). relating to put, call, 
or other options and to buy-sell or sim¬ 
ilar arrangements, and in §54.4975- 
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7(b) (10), (11), and (12), relating to put 
options. 

(ii) “Nonterminable” protections and 
rights. The terms of an ESOP must 
also formally provide that these pro¬ 
tections and rights are nonterminable. 
Thus, if a plan holds or has distribut¬ 
ed securities acquired with the pro¬ 
ceeds of an exempt loan and either the 
loan is repaid or the plan ceases to be 
an ESOP, these protections and rights 
must continue to exist under the 
terms of the plan. However, the pro¬ 
tections and rights will not fail to be 
nonterminable merely because they 
are not exercisable under §54.4975- 
7(b> (11) and (12)(ii). For example, if. 
after a plan ceases to be an ESOP. se¬ 
curities acquired with the proceeds of 
an exempt loan cease to be publicly 
traded, the 15-month period pre¬ 
scribed by § 54.4975-7(b)(ll) includes 
the time when the securities are pub¬ 
licly traded. 

(iii) No incorporation by reference of 
protections and rights. The formal' re¬ 
quirements of paragraph (a)(3) (i) and 
(ii) of this section must be set forth in 
the plan. Mere reference to the third 
sentence of § 54.4975-7(b)(4) and to 
the provisions of § 54.4975(b) (10), (11), 
and (12) is not sufficient. 

(iv) Certain remedial amendments. 
Notwithstanding the limits under 
paragraph (a) (4) and (10) of this sec¬ 
tion on the retroactive effect of plan 
amendments, a remedial plan amend¬ 
ment adopted before December 31, 
1979, to meet the requirements of 
paragraph (a)(3) (i) and (ii) of this sec¬ 
tion is retroactively effective as of the 
later of the date on which the plan 
was designated as an ESOP or Novem¬ 
ber 1. 1977. 

• • • • • 

Par. 2. Paragraph (a)(7)(ii) of 
§54.4975-11, as set forth in the notice 
of proposed rulemaking, is changed to 
read as follows: 

§51.1975-11 “ESOP" requirements. 

(a) In general * • • 

(7) Certain arrangements barred. 

• • • 

(ii) Integrated plans. A plan desig¬ 
nated as an ESOP after November 1. 
1977, must not be integrated directly 
or indirectly with contributions or 
benefits under title II of the Social Se¬ 
curity Act or any other State or Feder¬ 
al law. ESOPs established and inte¬ 
grated before such date may remain 
integrated. However, such plans must 
not be amended to increase the inte¬ 
gration level or the integration per¬ 
centage. Such plans may in operation 
continue to increase the level of inte¬ 
gration if under the plan such increase 
is limited by reference to a criterion 
existing apart from the plan. 


(Secs. 4975(e)(7), 7805, Internal Revenue 
Code of 1954 (88 Stat. 976. 68A Stat. 917; 26 
U.S.C. 4975(e)(7), 7805).) 

Jerome Kurtz, 
Commissioner of Internal 
Revenue. 

Approved: October 20, 1978. 

Donald C. Lubick, 

Assistant Secretary 
of the Treasury. 

CFR Doc. 78-32151 Filed 11-16-78; 8:45 ami 
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Title 37—Patents, Trademarks, and 
Copyrights 

CHAPTER III—COPYRIGHT ROYALTY 
TRIBUNAL 

PART 301—AGENCY RULES OF 
PROCEDURE 

AGENCY: Copyright Royalty Tribu¬ 
nal (Tribunal). 

ACTION: Final rule. 

SUMMARY: Copyright Royalty Tri¬ 
bunal adopts its rules of procedure, in¬ 
cluding regulations required by the 
Government in the Sunshine Act. the 
Privacy Act. the Freedom of Informa¬ 
tion Act. and the equal employment 
opportunity procedures of the Tribu¬ 
nal. 

EFFECTIVE DATE: November 20, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas C. Brennan. Chairman. 
Copyright Royalty Tribunal. 202- 
653-5175. 

SUPPLEMENTARY INFORMATION: 
On October 23. 1978, the proposed 
rules of procedure of the Copyright 
Royalty Tribunal were published in 
the Federal Register (43 FR 49318- 
49326). Interested persons were given 
until November 8, 1978 to submit com¬ 
ments. The rules were considered and 
adopted by the Tribunal on November 
9. 

Several substantive comments were 
received which proposed more detailed 
procedures in the rules pertaining to 
rate adjustment and royalty fee distri¬ 
bution proceedings. The Tribunal, 
without prejudice to the content of 
these comments, determined that fur¬ 
ther refinement of rate adjustment 
and royalty fee procedures should be 
deferred. 

The only change in the proposed 
rules is a technical amendment to 
301.75 to amend the sixth line to read 
“publication of a proposed royalty dis¬ 
tribution determination" rather than 
“publication of a proposed rate deter¬ 
mination". 


Accordingly, pursuant to 17 U.S.C. 
803(a), Title 37 is amended by estab¬ 
lishing a Chapter III entitled “Copy¬ 
right Royalty Tribunal" and by adding 
the following new part 301, reading as 
set forth below. 

EFFECTIVE DATE: This rule shaU 
become effective on November 20. 
1978. 

ADOPTED: November 9. 1978. 

Thomas C. Brennan, 
Chairman. 

Part 301 is added to read as follows: 

PART 301—COPYRIGHT ROYALTY 
TRIBUNAL RULES OF PROCEDURE 

Subport A —Orgonixotion 

Sec. 

301.1 Purpose. 

301.2 Address for information. 

301.3 Composition of the Tribunal. 

301.4 The Chairman. 

301.5 Standing committees. 

301.6 Administration of the Tribunal. 

301.7 Proceedings. 

Subpart B—Public Access to Tribunal Meetings 

301.11 Open meetings. 

301.12 Conduct of open meetings. 

301.13 Closed meetings. 

301.14 Procedure for closing meeting. 

301.15 Transcripts of closed meetings. 

301.16 Requests to open or close meetings. 

301.17 Ex parte communication. 

Subpart C—Public Access to and Inspection of 
Records 

301.21 Public records. 

301.22 Public access. 

301.23 Freedom of Information Act. 

301.24 Privacy Act. 

Subpart D—Equal Employment Opportunity 

301.31 Purpose. 

301.32 Recruitment and hiring. 

301.33 Complaint procedures. 

301.34 Third party allegation of discrimi¬ 
nation. 

301.35 Business relations. 

Subpart E—Procedures and Regulations 

301.40 Scope. 

301.41 Formal hearings. 

301.42 Suspension, amendment, or waiver 
of rules. 

301.43 Notice of proposed rulemaking. 

301.44 Conduct of proceedings. 

301.45 Declaratory rulings. 

301.46 Testimony under oath. 

301.47 Transcript and record. 

301.48 Closing the hearing. 

301.49 Documents. 

301.50 Reopening of proceedings, modifica¬ 
tion, or setting. 

301.51 Rules of evidence. 

301.52 Participation in any proceeding. 

301.53 Examination. cross-examination, 
and rebuttal. 

301.54 Proposed findings and conclusions. 

301.55 Promulgation of rules or orders. 

301.56 Public suggestions and comments. 

Subpart F—Rate Adjustment Proceedings 

301.60 Scope. 
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Sec. ^ 

301.61 Commencement of adjustment pro¬ 
ceedings. 

301.62 Content of petition. 

301.63 Consideration of petition. 

301.64 Disposition of petition. 

301.65 Rate adjustment proceedings. 

301.66 Publication of proposed rate deter¬ 
mination. 

301.67 Pinal determination. 

301.68 Reopening of proceedings. 

301.69 Effective date of final determina¬ 
tion. 

Subport G—Royalty Fee* Distribution 
Proceedings 

301.70 Scope. 

301.71 Commencement proceedings. 

301.72 Determination of controversy. 

301.73 Royalty distribution proceedings. 

301.74 Publication of proposed royalty dis¬ 
tribution determination. 

301.75 Pinal determination. 

301.76 Reopening of proceedings. 

301.77 Effective date of final determina¬ 
tion. 

Authority: 17 U.S.C. 803(a). 

Subpart A—Organization 

§301.1 Purpose. 

The Copyright Royalty Tribunal 
(Tribunal) is an independent agency in 
the Legislative Branch, created by 
Public Law 94-553 of October 19. 1976. 

The Tribunal’s statutory responsibil¬ 
ities are: 

(a) To make determinations concern¬ 
ing copyright royalty rates in the 
areas of cable television covered by 17 
U.S.C. 111. 

(b) To make determinations concern¬ 
ing copyright royalty rates for phon- 
orecords (17 U.S.C. 115) and for coin- 
operated phonorecord players (juke¬ 
boxes) (17 U.S.C. 116). 

(c) To establish and later make de¬ 
terminations concerning royalty rates 
and terms for non-commercial broad¬ 
casting (17 U.S.C. 118). 

(d) To distribute cable television and 
jukebox royalties under 17 U.S.C. Ill 
and 17 U.S.C. 116 deposited with the 
Register of Copyrights. 

§ 301.2 Address fur information. 

The official address of the Copy¬ 
right Royalty Tribunal is 1111 20th 
Street NW., Washington, D.C. 20036, 
until March 31, 1979. Office hours are 
Monday through Friday, 8:30 a.m. to 
5:30 p.m., excluding legal holidays. 

§ 301.3 Composition of the Tribunal. 

The Tribunal is composed of five 
members appointed by the President 
with the advice and consent of the 
Senate. 

§301.4 The Chairman. 

(a) On December 1st of each year 
the Chairman will be designated for a 
term of 1 year from the most senior 
Commissioner who has not yet previ¬ 
ously served as Chairman, or. if all the 
Commissioners have served, the most 
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senior Commissioner who has served 
the least number of terms will be des¬ 
ignated Chairman. 

(b) The responsibilities of the Chair¬ 
man are. first, to preside at meetings 
and hearings of the Tribunal, and 
second, to represent the Tribunal offi¬ 
cially in all external matters. In mat¬ 
ters of legislation and legislative re¬ 
ports, the Chairman will represent the 
majority opinion of the Tribunal; how¬ 
ever, any Commissioner with a minor¬ 
ity or supplemental opinion may have 
that opinion represented also. The 
Chairman is the initial authority for 
all communications with other govern¬ 
ment officials or agencies and is the 
contracting officer: however, another 
Commissioner or subordinate official 
may be designated to act in his stead. 
The Chairman shall convene a meet¬ 
ing of the Tribunal upon the request 
of a majority of the Commissioners. 

§ 301.5 Standing committee. 

The Tribunal may establish standing 
or temporary committees to act in 
whatever capacity the Tribunal feels is 
appropriate. Said committees are au¬ 
thorized. in the areas of their jurisdic¬ 
tion, to conduct hearings, meetings, 
and other proceedings, but no such 
subdivision shall be authorized to act 
on behalf of the agency as a whole 
within the official meeting of 5 U.S.C. 
552(a)(1). 

§ 301.6 Administration of the Tribunal. 

The administration of the Tribunal 
denotes chiefly the maintenance of 
the Tribunal records and the custodi¬ 
anship of Tribunal property. The rec¬ 
ords to be maintained include legal 
and public records, a current index of 
opinions, orders, policy statements, 
procedures, and rules of practice, and 
instructions that affect the public. 
Also, announcements of Tribunal ac¬ 
tions must be published in the Feder¬ 
al Register as required, and the ob¬ 
servance by the Tribunal of appropri¬ 
ate administrative procedure must be 
supervised, as well as the disposition 
of Tribunal correspondence. From 
time to time other administrative re¬ 
sponsibilities may emerge. To manage 
the above, the Tribunal may choose to 
install an Administrative Officer; how¬ 
ever. if not. it will be the Chairman’s 
duty to see that these responsibilities 
are met. 

§301.7 Proceeding.**. 

(a) Location. The Tribunal will nor¬ 
mally hold all proceedings at its prin¬ 
cipal office, except under exceptional 
circumstances, in which case the Tri¬ 
bunal may perform its duties any¬ 
where in the United States. The Tri¬ 
bunal’s proceedings will all be public, 
except as exempted in § 301.15. 


(b) Quorum. A majority of the mem¬ 
bers of the Tribunal constitutes a 
quorum. 

(c) Voting. Each Commissioner’s 
vote shall be recorded separately, and 
the votes of the Commissioners shall 
be taken in order of their seniority, 
except that the Chairman shall vote 
last. No proxy votes will be recorded. 

Subpart B—Public Access to Tribunal 
Meetings 

§ 301.11 Open meeting. 

(a) The purpose of this chapter is to 
comply with the Government in the 
Sunshine Act. Pub. L. 94-409; 90 Stat., 
1241 et seq., 5 U.S.C. 522(b), and 
insure that all Tribunal meetings shall 
be open to the public. The conditions 
under which meetings, as an excep¬ 
tion, may be closed, are listed in 
§301.13 

(b) Each meeting announcement by 
the Tribunal shall be made at least 7 
calendar days in advance in the Feder¬ 
al Register and shall state the time 
and place of the meeting, the subject 
to be discussed, whether the meeting 
is to be open or closed, and the name 
and telephone number of the person 
to contact for further information. 

(c) If amendments are made to the 
original announcement, they must be 
placed in the Federal Register as 
soon as practicable. Changes in time 
and place may be made simply by 
making such an announcement, but a 
change in subject matter requires a re¬ 
corded vote by Commissioners, with 
the results of that vote appearing in 
the announcement of the amendment. 

(d) If it is decided that a meeting 
must be held on shorter notice than 7 
days, that decision must be made by 
recorded vote of Commissioners and 
included in the announcement. 

§ 301.12 Conduct of open meetings. 

(a) Meetings of the Tribunal will be 
conducted in a manner to insure both 
the public’s right to observe and the 
ability of the Tribunal to conduct its 
business properly. The Chairman or 
presiding officer will take whatever 
measures he feels necessary to achieve 
this. 

(b) The right of the public to be pre¬ 
sent does not include the right to par¬ 
ticipate or make comments. 

(c) Reasonable access for news media 
will be provided at all public sessions 
provided that it does not interfere 
with the comfort of Commissioners, 
staff, or witnesses. Cameras will be ad¬ 
mitted only on the authorization of 
the Chairman, and no witness may be 
photographed or have his testimony 
recorded for broadcast if he objects. 

§301.13 Clo«ed meetings. 

In the following circumstances (as 
per 5 U.S.C. 552(c), 1-10) the Tribunal 
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may close Its meetings or withhold In¬ 
formation from the public: 

(a) If the matter to be discussed has 
been specifically authorized to be kept 
secret by Executive order, in the inter¬ 
ests of national defense or foreign 
policy; 

(b) If the matter relates solely to the 
internal personnel rules and practices 
of the.Tribunal; 

(c) If the matter has been specifical¬ 
ly exempted from disclosure by statute 
(other than 5 U.S.C. 552) and there is 
no discretion on the issue; 

(d) If the matter involves privileged 
or confidential trade secrets or finan¬ 
cial information; 

(e) If the result might be to accuse 
any person of a crime or formally cen¬ 
sure him: 

(f) If there would be a clearly unwar¬ 
ranted invasion of personal privacy; 

(g) If there would be disclosure of in¬ 
vestigatory records compiled for law 
enforcement, or information which if 
written would be contained in such 
records, and to the extent disclosure 
would (1) interfere with enforcement 
proceedings. (2) deprive a person of 
the right to a fair trial or impartial ad¬ 
judication. (3) constitute an unwar¬ 
ranted invasion of personal privacy, 
(4) disclosure the identify of a confi¬ 
dential source or, in the case of a 
criminal investigation or a national se¬ 
curity intelligence investigation, confi¬ 
dential information furnished only by 
a confidential source, (5) disclosure in¬ 
vestigative techniques and procedures, 
or (0) endanger the life or safety of 
law enforcement personnel. 

(h) If premature disclosure of the in¬ 
formation would frustrate the Tribu¬ 
nal's action, unless the Tribunal has 
already disclosed the concept or 
nature of the proposed action, or is re¬ 
quired by law to make disclosure 
before taking final action. 

(i) If the matter concerns the Tribu¬ 
nal’s participation in a civil action or 
proceeding or in an action in a foreign 
court or international tribunal, or an 
arbitration, or a particular case of 
formal agency adjudication pursuant 
to 5 U.S.C. 554, or otherwise involving 
a determination on the record after 
opportunity for a hearing. 

§ 301.14 Procedure for closing meetings. 

(a) Meetings may be closed, or infor¬ 
mation withheld from the public, only 
by a recorded vote of a majority of the 
Commissioners. Each question, either 
to close a meeting or withhold infor¬ 
mation, must be voted on separately, 
unless a series of meetings is involved, 
in which case the Tribunal may vote 
to keep the discussions closed for 30 
days, starting from the first meetings. 
If the Tribunal feels that information 
about a closed meeting must be with¬ 
held, the decision to do so must also be 
the subject of a recorded vote. 
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(b) Before a discussion to close a 
meeting or withhold information, the 
Chairman must certify that, in his 
opinion, such a step is permissible, and 
he shall cite the appropriate exemp¬ 
tion under §301.13. This certification 
shall be included In the announcement 
of the meeting and be maintained as 
part of the Tribunal's records. 

(c) Following such a vote, and by the 
end of the working day. the Chairman 
must transmit the following informa¬ 
tion to the Federal Register for pub¬ 
lication: 

(1) The vote of each Commissioner: 

C2> The appropriate exemption 
under §301.13: 

(3) A list of all persons expected to 
attend the meeting and their affili¬ 
ation. 

§301.13 Transcript* of closed meetings. 

(a) AH meetings closed to the public 
shall be subject to either a complete 
transcript or. in the case of §301.13(1) 
and at the Tribunal’s discretion, de¬ 
tailed minutes. Detailed minutes shall 
describe all matters discussed, identify 
all documents considered, summarize 
action taken as well as the reasons for 
it. and record all rollcall votes as well 
as any views expressed. 

<b) Such transcripts or minutes shall 
be kept by the Tribunal for 2 years or 
1 year after the conclusion of the pro¬ 
ceedings. whichever is later. Any por¬ 
tion of transcripts of meetings which 
the Chairman does not feel is exempt 
from disclosure under §301 13 will or¬ 
dinarily be available to the public 
within 20 working days of the meeting. 
Transcripts or minutes of closed meet¬ 
ings will be reviewed by the Chairman 
at the end of each calendar year and if 
he feels they may at that time be dis¬ 
closed. he will resubmit the question 
to the Tribunal to gain authorization 
for their disclosure. 

§301.16 Requests to open ot close meet¬ 
ings. 

(a) Any person may request the Tri¬ 
bunal to open or close a meeting or 
disclose or withhold information. Such 
a request must be captioned “Request 
to Open” or “Close” a meeting on a 
specific date concerning a specific sub¬ 
ject. The requester must state his or 
her reasons, and include name and ad¬ 
dress. and desirably, telephone 
number. 

<b) In the case of a request to open a 
meeting the Tribunal has previously 
voted closed, the Tribunal must re¬ 
ceive the request within 3 working 
days of the meeting’s announcement. 
If not. it will not be heeded, and the 
requester will be so notified. Requests 
are desired In seven copies. 

(c) For the Tribunal to act on a re¬ 
quest to open or close a meeting, the 
question must be brought to a vote 
before the Tribunal by one of the 
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Commissioners. If the request Ls grant¬ 
ed. an amended meeting announce¬ 
ment will be issued immediately and 
the requester notified. If a vote is not 
taken, or if after a vote the request is 
denied, the requester will also be noti¬ 
fied promptly. 

§301.17 Kx parte communication. 

(a) No person not employed by the 
Tribunal and no employee of the Tri¬ 
bunal who performs any investigative 
function in connection with a Tru- 
bunal proceeding shall communicate, 
directly or indirectly, with any 
member of the Tribunal or with any 
employee involved in the decisions of 
the proceeding, with respect to the 
merits of any proceeding before the 
Tribunal or of a factually related pro¬ 
ceeding. 

(b) No member of the Tribunal and 
no employee involved in the decision 
of a proceeding shall communicate, di¬ 
rectly or indirectly, with any person 
not employed by the Tribunal or with 
any employee of the Tribunal who 
performs an investigative function in 
connection with the proceeding, with 
respect to the merit of any proceeding 
before the Tribnal or of a factually re¬ 
lated proceeding. 

(c) If an ex parte communication is 
made to or by any member of the Tri¬ 
bunal or employee involved In the de¬ 
cision of the proceeding, in violation 
of paragraph (a) or <h) of this section, 
such member or employee shall 
promptly inform the Tribunal of the 
substance of such communciation and 
of the circumstance surrounding it. 
The Tribunal shall then take such 
action it considers appropriate; pro¬ 
vided that any written ex parte com¬ 
munication and a summary of any oral 
ex parte communication shall be made 
part of the public records of the Tri¬ 
bunal. but shall not be considered part 
of the record for the purposes of deci¬ 
sion unless introduced into evidence 
by one of the parties. 

(d) A request for information with 
respect to the status of proceeding 
shall not be considered an ex parte 
communication prohibited by this sec¬ 
tion. 

Subpart C—Public Access To and 
Inspection of Records 

The following is the manner in 
which Tribunal opinions, recommend¬ 
ed decisions, orders, public reports and 
records shall be made available to the 
public. 

§301.21 Public record*. 

(a) Final official determinations of 
the Tribunal will be published in the 
Federal Register and include the rel¬ 
evant facts and the reasons for those 
determinations. 

(b) An annual report, required of the 
Tribunal to be presented to the Presi- 
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dent and Congress each fiscal year, 
along with a detailed fiscal statement 
of account, will be available both for 
inspection at the Tribunal and for pur¬ 
chase from the Superintendent of 
Documents, U.S. Government Printing 
Office, Washington. D.C. 20402. 

(c) Ail other Tribunal records are 
available, for inspection or copying at 
the Tribunal, except: 

(1) Records that relate solely to the 
internal personnel rules and practices 
of the Tribunal; 

(2) Records exempted by statute 
from disclosure; 

(3) Interoffice memoranda or corre¬ 
spondence not available by law except 
to a party in litigation with the Tribu¬ 
nal; 

(4) Personnel, medical, or similar 
files whose disclosure would be an in¬ 
vasion of personal privacy; 

(5) Communications among Commis¬ 
sioners concerning the drafting of de¬ 
cisions. opinions, reports, and findings 
on any Tribunal matter or proceeding; 

(6) Offers of settlement which have 
not been accepted unless they have 
been made public by the offerer; 

(7) Records not herein listed but 
which may be withheld as ‘‘exempted” 
if the Tribunal finds compelling rea¬ 
sons exist. 

§301.22 Public* access. 

(a) Information may be requested 
from the Tribunal in person, by tele¬ 
phone. or by mail. 

(b) If the material sought is not a 
Tribunal record, is exempted, or for 
some reason is unavailable, the person 
requesting it will be so informed and. 
in the case of an “exempted record,” 
will be explained the reason for the 
exemption and the procedure for 
appeal under the Freedom of Informa¬ 
tion Act. §301.13. 

(c) Fees for copies of Tribunal rec¬ 
ords are: $.45 per page for 24 pages or 
less, and $.35 per page for 25 copies or 
more, with a minimum fee of $4: $10 
for each hour or fraction thereof 
spent searching for records; $4 for cer¬ 
tification of each document; and the 
actual cost to the Tribunal for any 
other costs incurred. 

301.23 Freedom of Information Act. 

(a) If a request is made under the 
Freedom of Information Act (5 U.S.C. 
552), it must be in writing, be cap¬ 
tioned “Freedom of Information Act 
Request,” and identify as accurately 
as possible, the information desired. 

(b) Within 10 working days after the 
Tribunal has received such a request, 
the Chairman shall inform the re¬ 
quester how the records may be in¬ 
spected or copied and the cost (as 
under §301.22) of copying. The chair¬ 
man may. however, extend this time 
limit up to 10 working days if: 
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(1) Records must be located or trans¬ 
ferred; 

(2) Voluminous material must be ex¬ 
amined; 

(3) Other agencies with substantial 
interest in the matter must be consult¬ 
ed or other elements of the Tribunal 
must be consulted. 

In this case the requester shall be no¬ 
tified in accordance with 5 U.S.C. 552 

(a)(6)(B). 

(c) If the request is denied, the 
Chairman shall so inform the request¬ 
er in writing, citing the exemption au¬ 
thorizing the denial and informing the 
requester that he or she may appeal 
the denial to the Tribunal within 20 
working days. Appeals must be in writ¬ 
ing and must be acted on by the Tribu¬ 
nal within 20 working days of their re¬ 
ceipt. If the appeal is rejected, the re¬ 
quester must be so notified immediate¬ 
ly and informed of the provisions for 
judicial review under 5 U.S.C. 
552(a)(4). 

§301.24 Privacy Act. 

(a) The Privacy Act of 1974 (Pub. L. 
93-579) 5 U.S.C. 552(a). concerns only 
requests which contain personal infor¬ 
mation retrievable by a personal iden¬ 
tified. This section does not apply to 
personnel records located in Govern¬ 
ment-wide systems elsewhere. 

The purpose of the Privacy Act is to 
enable individuals to: 

(11 Learn if the Tribunal maintains 
records concerning them: 

(2) Have access to such records; 

(3) Learn if and to whom the Tribu¬ 
nal has disclosed such records; and 

(4) Amend such records. 

The Tribunal, in compliance with 
paragraph (a)(4) of this section, will 
record the disclosures of all records, 
their dates, the material disclosed, and 
to whom the material has been dis¬ 
closed. 

(b) A request made under the Priva¬ 
cy Act must be in writing, captioned 
“Privacy Act Request,” and identify as 
accurately as possible the records in 
question and the nature of the infor¬ 
mation desired. This section is not to 
be construed as allowing an individual 
access to information compiled in rea¬ 
sonable anticipation of a civil action or 
proceeding. 

(c) The request must be signed by 
the person making it. and such signa¬ 
ture will be considered certification 
that the person signing is either the 
individual involved or that person’s 
guardian. If the Chairman considers it 
necessary, he may require additional 
verification. Section 552(a)(i)(3) of the 
Privacy Act; 5 U.S.C. 552(a)(i)(3). 
states the penalties for false represen¬ 
tation. 

(d) If a medical record is involved 
and the chairman feels that its disclo¬ 
sure might adversely affect the indi¬ 


vidual. he shall require that person to 
designate a medical doctor to whom 
the record will be transmitted. 

(e) Within 10 working days after the 
Tribunal has received such a request, 
the Chairman shall acknowledge its 
receipt to the requester and within 30 
daj ? s shall inform the requester how 
the records may be inspected and the 
cost for copying, unless the records are 
exempted under § 301.21(c). 

(f) If an individual who has obtained 
access to personal records wishes to 
have those records amended, he or she 
must make such a request in writing, 
state the nature of the information de¬ 
sired amended, and cite the reasons. 
Within 10 working days after the Tri¬ 
bunal has received such a request, the 
Chairman shall acknowledge its re¬ 
ceipt and inform the requester wheth¬ 
er or not the request has been grant¬ 
ed. If the request is denied, the Chair¬ 
man shall explain why and inform the 
requester of the right to appeal the 
denial to the Tribunal. All appeals 
must be in writing, with the caption 
“Privacy Act Appeal.” and the Chair¬ 
man will inform the requester of their 
disposition within 30 working days, 
unless there is good cause for the time 
to be extended. If the appeal is denied 
the requester will be notified of the 
provision for judicial review under 5 
U.S.C. 552(b). 

(g) Exempt from this section is all 
investigatory material compiled for 
law enforcement purposes as stipulat¬ 
ed in 5 U.S.C. 552(k)(2). 

Subpart D—Equal Employment 
Opportunity 

§301.31 Purpose. 

(a) This section sets forth the Tribu¬ 
nal’s policy concerning Equal Employ¬ 
ment Opportunity and the complaint 
procedures in the case of discrimina¬ 
tion. 

(b) The policy of the Tribunal is to 
oppose discrimination in all areas of 
job application, employment, and pro¬ 
motion on the basis of race, religion, 
sex. national origin,, age. or physical 
handicap; this is because such a policy 
is right and any other would be moral¬ 
ly indefensible. This policy will be pur¬ 
sued actively and affirmatively. 

§ 301.32 Recruitment and hiring. 

(a) Except in the case of the person¬ 
al staffs of Commissioners, responsibil¬ 
ity for equal employment opportunity 
is the Tribunal’s as a whole; however, 
the authority to execute this policy 
may be delegated to a Personnel Com¬ 
mittee. 

(b) All hiring will be done on the 
basis of individual qualifications, with¬ 
out discrimination. The criteria of who 
is best qualified to fill a vacancy rests 
with the Tribunal, but there will be no 
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criteria which discriminates in the 
areas covered by § 301.31(b). 

(c) In soliciting job applicants, sys¬ 
tematic efforts will be made to locate 
and encourage qualified minority and 
women candidates. Where appropri¬ 
ate. the positions will be advertised in 
publications with primarily minority 
and women readership and announced 
through organizations or groups with 
high minority and women representa¬ 
tion. 

(d) Applicants for the same position 
will be required to have the same skills 
and to provide the same background 
information. The total number of ap¬ 
plicants considered must reflect the 
proportion of minorities and women 
reasonably available for such a posi¬ 
tion. The criteria by which applicants 
are screened and selected shall be job 
related. 

§301.33 Complaint procedures. 

(a) Any person who believes that he 
or she has been discriminated against 
on the basis of race, religion, sex. na¬ 
tional origin, age, or physical handi¬ 
cap. must first resolve such a com¬ 
plaint through the following proce¬ 
dure before taking civil action. Before 
a complaint may be presented formal¬ 
ly the procedures for resolving it infor¬ 
mally must be exhausted. 

(1) Informal complaint procedures. 

(i) Within 30 days of an alleged dis¬ 
criminatory act. or in the case of a 
personnel action, within 30 days of its 
effective date, the complainant must 
contact the Chairman of the Person¬ 
nel Committee and explain the case 
for the complaint. In case the com¬ 
plaint is against the Chairman of the 
Personnel Committee, it will be made 
to the chairman of the Tribunal. The 
complainant may be accompanied or 
represented by any person of his or 
her choosing. 

(ii) The chairman of the Personnel 
Committee, or the Chairman of the 
Tribunal, or a Commissioner designat¬ 
ed by the Chairman, shall then make 
whatever inquiry seems necessary into 
the circumstances surrounding the 
complaint and shall attempt to resolve 
it informally through counseling. 
Such counseling shall be completed 
within twenty-one (21) days of the 
date on which the complaint was first 
brought, and written record will be 
kept. If an informal resolution is 
reached, its terms will be in writing. 
The identity of the complainant at 
this stage, however, will at no time be 
revealed unless he or she specifically 
authorizes it. 

(iii) If an informal resolution is not 
reached, the complainant will be ad¬ 
vised that he or she may then file a 
formal complaint. 

(2) Formal complaint procedure, (i) 
Within 15 days of the final counseling 
session under the informal procedure 
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above, and if no resolution has been 
reached, the complainant may file a 
formal written complaint addressed to 
the Chairman of the Tribunal, signed 
by the complainant, and specifying all 
the details surrounding the complaint. 

(ii) On receipt of the complaint, the 
Chairman shall request an investiga¬ 
tion by the Chairman of the Personnel 
Committee and two Commissioners 
not on the Committee. This investiga¬ 
tion will review thoroughly all the cir¬ 
cumstances surrounding the alleged 
discrimination and analyze the treat¬ 
ment of the complainant as compared 
with others in the same situation. The 
results shall be in writing and a copy 
sent to the complainant. The com¬ 
plainant shall then be given the op¬ 
portunity to meet with the Commis¬ 
sioners who prepared this report to try 
to reach an adjustment of the com¬ 
plaint. The complainant may be ac¬ 
companied or represented by a person 
of his or her own choosing. If the com¬ 
plainant is an employee of the Tribu¬ 
nal. he or she shall be allowed suffi¬ 
cient official time to present the com¬ 
plaint. If the complainant has desig¬ 
nated another Tribunal employee to 
advise or represent him. that person 
shall be allowed sufficient official time 
to perform the appropriate duties. 

(iii) If an adjustment is reached at 
this point, it must be signed by the 
complainant and shall serve to termi¬ 
nate the matter. If an adjustment is 
not reached, the investigative report 
w r ill be transmitted to the Chairman of 
the Tribunal, and the Tribunal shall 
make a disposition of the complaint to 
take affect within 15 days. This dispo¬ 
sition will be relayed to the complain¬ 
ant in writing immediately. The com¬ 
plainant shall also be advised of his or 
her right to file a civil action, or in the 
case of an employee of the Tribunal to 
demand a hearing. 

(iv) Within 15 days of the announce¬ 
ment of the Tribunal s proposed dispo¬ 
sition, a complainant who is an em¬ 
ployee of the Tribunal may request a 
hearing. Upon receipt of such a re¬ 
quest, the Chairman shall request 
from another Federal agency, a quali¬ 
fied Hearing Examiner w r ho has been 
certified to hear Equal Employment 
Opportunity complaints. 

(v) The Hearing Examiner, within 21 
days, shall conduct a hearing. Wit¬ 
nesses will be allowed to testify, but 
their testimony must relate only to 
the complaint; information will be ad¬ 
mitted into evidence, but only infor¬ 
mation having a direct bearing on the 
complaint. Both parties to the com¬ 
plaint shall have the opportunity to 
cross-examine. The hearing shall be 
recorded, and the transcript as well as 
the findings and recommendations of 
the Hearing Examiner shall be trans¬ 
mitted to the Tribunal for a final deci¬ 
sion. 
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(vi) The Tribunal will give special 
consideration to the recommendations 
of the Hearing Examiner, and if he 
wishes to reject or modify those rec¬ 
ommendations, the Tribunal must ac¬ 
company such a decision with a letter 
detailing his reasons. The Tribunal's 
final decision will be accompanied by a 
copy of the Hearing Examiner's find¬ 
ings and recommendations and a tran¬ 
script of the hearing. 

(vii) After the decision has been 
issued, the complainant shall be ad¬ 
vised immediately that he or she has 
the right to file a civil action in the 
appropriate District Court within 30 
days. 

(viii) If within one hundred eighty 
(180) days from the date the complain¬ 
ant first brought the complaint, the 
Tribunal has failed to issue a decision, 
the complainant will also have the 
right to file a civil action. 

(ix) Where discrimination is found, 
the Tribunal shall review the matter 
which gave rise to the complaint and 
determine whether or not disciplinary 
action is necessary. The basis for this 
action shall be in writing, but not in¬ 
cluded in the complaint file. 

§301.31 Third party allegation of discrim¬ 
ination. 

Organizations or third parties may 
bring allegations of discrimination 
against the Tribunal in areas unrelat¬ 
ed to individual complaints, but such 
allegations must be in writing, and in 
sufficient detail for the Tribunal to in¬ 
vestigate them. The Tribunal may 
order an investigation, and the party 
bringing the allegations will be in¬ 
formed of its results as well as of any 
decision by the Tribunal and correc¬ 
tive action. 

§301.35 Business relations. 

Business contracts entered into by 
the Tribunal shall stipulate that all 
contractors, subcontractors, and sup¬ 
pliers to the Tribunal conform in their 
own policies with the substance of the 
Tribunal’s Equal Employment Oppor¬ 
tunity Policy. 

Subpart E—Procedures and 
Regulations 

§301.40 Scope. 

All Tribunal proceedings will be gov¬ 
erned by the procedures of this Sub¬ 
part. This subpart does not apply to 
general statements of policy or to 
rules of agency organization, proce¬ 
dure. or practice. 

§301.11 Formal hearings. 

(a) The formal hearings which will 
be conducted pursuant to the rules of 
this subpart are rate adjustment pro¬ 
ceedings. royalty fee distribution pro¬ 
ceedings. and all rulemaking proceed¬ 
ing in which it has been determined to 
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conduct a hearing. The Tribunal may 
also, on its own motion or on the peti¬ 
tion of an interested party, hold other 
proceedings it deems necessary on any 
matter it has the authority to investi¬ 
gate, in order to obtain information in 
determining its policies, in exercising 
its duties, or in formulating or amend¬ 
ing its rules and regulations. Such pro¬ 
ceedings also will be subject to the 
rules of this subpart. 

(b) Studies or conferences the Tribu¬ 
nal may hold in carrying out its statu¬ 
tory responsibilities may be conducted 
in whole or in part under the provi¬ 
sions of this subpart, depending upon 
the discretion of the Tribunal. 

§301.42 Suspension, amendment, or 
waiver of rules. 

(a) The provisions of this subpart 
may be suspended, revoked, amended, 
or waived, in whole or in part, at any 
time by the Tribunal for good cause 
shown, subject to the provisions of the 
Administrative Procedure Act. Where 
procedures have not been specifically 
prescribed in this subpart, the Tribu¬ 
nal shall follow those which in its 
opinion will best serve the purposes of 
a proceeding. 

§301.13 Notice of proposed rulemaking. 

(a) General notice. Public notice for 
rate adjustment and royalty distribu¬ 
tion proceedings is covered in Sub¬ 
parts F and G of this Part. Before the 
adoption of any rule of general appli¬ 
cability, or the commencement of any 
hearing on any proposed rulemaking, 
the Tribunal shall publish a general 
notice in the Federal Register, such 
notice to be published not less than 30 
days prior to the date on which the 
proposed rules may be considered by 
the Tribunal, or the date of any hear-~ 
ing on such proposed rules. However, 
where the Trtbuhai, for good cause, 
finds it impracticable, unnecessary, or 
contrary to the public interest to give 
such notice, it may adopt the rules 
without notice by incorporating a find¬ 
ing to such effect and a concise state¬ 
ment of the reasons therefor in the 
notice. 

(b) Notice. A rule proceeding shall 
commence with a notice of proposed 
rulemaking. Such notice shall be pub¬ 
lished in the Federal Register, and to 
the extent practicable, otherwise made 
available to interested persons. The 
notice shall include: (1) The terms or 
substance of the proposed rule or a de¬ 
scription of the subjects and issues in¬ 
volved; (2) reference to the legal au¬ 
thority under which the rule is pro¬ 
posed; (3) a statement describing the 
particular reason for the rule; and (4) 
an invitation to all interested persons 
to comment. 

(c) Hearing notice. A hearing notice 
of proposed rulemaking shall be pub¬ 
lished in the Federal Register, and to 
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the extent practicable, otherwise made 
available to interested persons. The 
hearing notice shall include: (1) Desig¬ 
nated Issues which are to be consid¬ 
ered; (2) the time and place of hearing, 
and (3) instructions to interested per¬ 
sons seeking to make oral presenta¬ 
tion. 

§ 301.44 Conduct of proceedings. 

(a) At the opening of the proceeding 
the Chairman shall announce the sub¬ 
ject under consideration. 

(b) Only Commissioners of the Tri¬ 
bunal, authorized Tribunal staff, or 
counsel as provided in this chapter 
shall question witnesses. 

(c) Subject to the approval of the 
Tribunal, the Chairman will have the 
responsibility for: 

(1) Setting the order of presentation 
of evidence and appearance of wit¬ 
nesses; 

(2) Ruling on objections and mo¬ 
tions; 

(3) Administering oaths and affirma¬ 
tions to all witnesses; 

(4) Making all rulings with respect 
to introducing or excluding documen¬ 
tary or other evidence: 

(5) Regulating the course of the pro¬ 
ceedings and the decorum of the par¬ 
ties and their counsel, and insuring 
that the proceedings are fair and im¬ 
partial; 

(6) Announcing the schedule of sub¬ 
sequent hearing; 

(7) Taking any other action which is 
consistent with this chapter and 
which has been authorized by the Tri¬ 
bunal. 

(d) With all due regard for the con¬ 
venience of witnesses, proceedings 
shall be conducted as expeditiously as 
possible. 

(e) Following the opening statement, 
the Tribunal may convene first in ex¬ 
ecutive session if such is the require¬ 
ment of a statute or rule. 

§301.45 Declaratory rulings. 

In accordance with 5 U.S.C.. Sec. 
554(e), the Tribunal may on motion of 
its own, or on motion of an interested 
party, issue a declaratory ruling in 
order to terminate a controversy or 
remove uncertainty. 

§301.46 Testimony under oath or affirma¬ 
tion. 

All witnesses at Tribunal proceed¬ 
ings shall be required to take an oath 
or affirmation before testifying; how¬ 
ever, attorneys w r ho do not appear as 
witnesses shall not be required to do 
so. 

§301.47 Transcript and record. 

(a) An official reporter for the re¬ 
cording and transcribing of hearings 
will be designated by the Tribunal 
from time to time. Anyone wishing to 
inspect the transcript of any hearing 


may do so at the Tribunal; however, 
anyone wishing a copy must purchase 
it from the official reporter. 

(b) After the close of the hearing, 
the complete transcript of testimony 
together with all exhibits shall be cer¬ 
tified as to identity by the Chairman 
and filed in the offices of the Tribu¬ 
nal. 

(c) The transcript of testimony and 
all exhibits, papers, and requests filed 
in the proceeding, sbp.ll constitute the 
exclusive record or decision. Any deci¬ 
sion resting on official notice of a ma¬ 
terial fact not appearing in the record 
shall automatically afford any party, 
on timely request, to have an opportu¬ 
nity to show the contrary. 

§ 301.48 Closing the hearing. 

To close the record of hearing, the 
Chairman shall make an announce¬ 
ment that the taking of testimony has 
concluded. In its discretion the Tribu¬ 
nal may close the record as of a future 
specified date, and allow time for ex¬ 
hibits yet to be prepared to be ad¬ 
mitted: Provided f That the parties to 
the proceeding stipulate on the record 
that they waive the opportunity to 
cross-examine or present evidence 
with respect to such exhibits. The 
record in any hearing w’hich has been 
recessed may not be closed by the 
Chairman prior to the day on w'hich 
the hearing is to resume, except upon 
10 days’ notice to all parties. 

§301.19 Documents. 

(a) Copies of documents. The origi¬ 
nal and 15 copies of every document 
filed and served in proceedings before 
the Tribunal shall be furnished for 
the Tribunal’s use, except exhibits 
made a part of the record. 

(b) Subscription and verification. 

(1) The original of all documents filed 
by any party represented by counsel, 
shall be signed by at least one attor¬ 
ney of record and list his address and 
telephone number. All copies shall be 
confirmed. Except when othenvise 
specifically provided, documents 
signed by the attorney for a party 
need not be verified or accompanied 
by an affidavit. The signature of an at¬ 
torney constitutes certification by him 
that he has read the document, that 
to the best of his knowledge and belief 
there is good ground to support it. and 
that it has not been interposed for 
delay. 

(2) The original of all documents 
filed by a party not represented by 
counsel shall be both signed and veri¬ 
fied by that party and list that party’s 
address and telephone number. 

(3) The original of a document that 
is not signed, or is signed with intent 
to defeat the purpose of this section, 
may be stricken as sham and false and 
the matter proceed as though the doc¬ 
ument had not been filed. 
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§301.50 Reopening of proceedings, modifi¬ 
cation or setting. 

(a) Condition for reopening. (I) 
Except in the case of rate adjustment 
proceedings and distribution proceed¬ 
ings the Tribunal may, upon petition 
or its own motion, reopen any proceed¬ 
ing. after reasonable notice, for the 
purpose of rehearing arguments or re¬ 
consideration. 

(2) After granting an opportunity to 
be heard, the Tribunal may alter, 
modify or set aside in whole or in part, 
the report of its finding or order if it 
finds such action required by changed 
conditions, by material mistake of fact 
or law, or by the public interest 

<b) Petition for reopening. A petition 
for reopening shall be made in writing 
and shall state its grounds. If it is a pe¬ 
tition to take further evidence, the 
nature and purpose of the new evi¬ 
dence to be adduced shall be stated 
briefly, and an explanation given for 
why such evidence was not available at 
the time of the prior hearing. If it is a 
petition for reargument or reconsider¬ 
ation. the matter that is claimed to 
have been erroneously decided shall be 
specified and the alleged errors out¬ 
lined briefly. Copies of the petition 
shall be furnished to all participants 
or their counsel. 

(c) Stay of rule or order. No petition 
for reopening nor permission for re¬ 
opening shall constitute a stay of any 
Tribunal rule or order; except that the 
Tribunal may postpone the effective 
date of any action taken by it pending 
judicial review and if, in the Tribunal's 
opinion, justice so requires. 

§ 301.51 Rules of evidence. 

(a) Admissibility . In any public hear¬ 
ing before the Tribunal, evidence 
which is not unduly repetitious or cu¬ 
mulative and is relevant and material 
shall be admissible. The testimony of 
any witness will not be considered evi¬ 
dence in a proceeding unless the wit¬ 
ness has been sw orn. 

(b) Documentary evidence. Evidence 
w f hich is submitted in the form of doc¬ 
uments or detailed data and informa¬ 
tion shall be presented as exhibits. 
Relevant and material matter em¬ 
braced in a document containing other 
matter not material or relevant or not 
intended as evidence must be plainly 
designated as the matter offered in 
evidence, and the immaterial or irrele¬ 
vant parts shall be marked clearly so 
as to show they are not intended as 
evidence. A document in which materi¬ 
al and relevant matter occurs which is 
of such bulk that it would unnecessar¬ 
ily encumber the record, may instead 
be marked for identification, and the 
relevant and material parts, once prop¬ 
erly authenticated, may be read into 
the record. If the Tribunal desires, a 
true copy of the material and relevant 
matter may be presented in extract 
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and submitted as evidence. Anyone 
presenting documents as evidence 
must present copies of all other par¬ 
ticipants at the hearing or their attor¬ 
neys, and afford them an opportunity 
to examine the documents in their en¬ 
tirety and offer any other portion in 
evidence which may be felt material 
and relevant. 

(c) Documents filed with the Tribu¬ 
nal. If the matter offered in evidence 
is contained in documents already on 
file with the Tribunal, the documents 
themselves need not be produced, but 
may instead be referred to according 
to how they have been filed with the 
Tribunal. 

(d) Public documents. If a public 
document is offered in evidence either 
in whole or in part, such as an official 
report, decision, opinion or published 
scientific or economic data, and the 
document has been issued by an Ex¬ 
ecutive Department, a legislative 
agency or committee, or a Federal ad¬ 
ministrative agency (Government- 
owned corporations included), and is 
proved by the party offering it to be 
reasonably available to the public, the 
document need not be produced phys¬ 
ically. but may be offered instead by 
identifying the document and signal¬ 
ing the relevant parts. 

(e) Copies to participants. Copies of 
all prepared testimony and exhibits 
must be distributed to the Tribunal 
and to other participants or their 
counsel at a hearing, unless the Chair¬ 
man directs otherwise. For its use the 
number of copies the Tribunal re¬ 
quires is seven. 

(f) Reception and ruling. Any ruling 
on the admissibility of evidence will be 
made by the Chairman, and he shall 
control the reception of evidence and 
insure that it confines itself to the 
issues of the proceeding. 

(g) Offers of proof. If the Chairman 
rejects or excludes proposed oral testi¬ 
mony and an offer of proof is made, 
the offer of proof shall consist of a 
statement of the substance of the evi¬ 
dence which it is % contended w r ould 
have been adduced.* In the case of doc¬ 
umentary or written evidence, a copy 
of such evidence shall be marked for 
identification and shall constitute the 
offer of proof. 

(h) Introduction of studies a?id anal¬ 
ysis. If studies or analysis are offered 
in evidence, they shall state clearly 
the study plan, all relevant assump¬ 
tions, the techniques of data collec¬ 
tion. and the techniques of estimation 
and testing. The facts and judgments 
upon which conclusions are based 
shall be stated clearly, together with 
any alternative courses of action con¬ 
sidered. If requested, tabulations of 
input data shall be made available to 
the Tribunal. 

(i) Statistical studies. Statistical 
studies offered in evidence shall be ac¬ 
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companied by a summary of their as¬ 
sumptions, their study plans, and their 
procedures. Supplementary details 
shall be added in appendices. For each 
of the following types of statistical 
studies the following should be fur¬ 
nished: 

(1) Sample surveys, (i) A clear de¬ 
scription of the survey design, the 
definition of the universe under con¬ 
sideration. the sampling frame and 
units, the validity and confidence 
limits on major estimates; and 

(ii) An explanation of the method of 
selecting the sample and of which 
characteristics were measured or 
counted. 

(2) Econometric investigations. (DA 
complete description of the econome¬ 
tric model, the reasons for each as¬ 
sumption. and the reasons for the sta¬ 
tistical specification; 

(ii) A clear statement of how any 
changes in the assumptions might 
affect the final result; and 

(iii) Any available alternative stud¬ 
ies, if requested, which employ alter¬ 
native models and variables. 

(3) Experimental analysis, (i) A com¬ 
plete description of the design, the 
controlled conditions, and the imple¬ 
mentation of controls: and 

(ii) A complete description of the 
methods of observation and adjust¬ 
ment of observation. 

(4) Studies ini'oli'ing statistical 
methodology, (i) The formula used for 
statistical estimates; 

(ii) The standard error for each com¬ 
ponent; 

(iii) The test statistics, the descrip¬ 
tion of how the tests were conducted, 
related computations, computer pro¬ 
grams, and all final results; and 

(iv) Summarized descriptions of 
input data and, if requested, the input 
data itself. 

(j) Cumulative evidence . Cumulative 
evidence will be discouraged by the 
Tribunal and the Tribunal may limit 
the number of witnesses that may be 
heard in behalf of any one party on 
any one issue. 

(k) Further evidence. At any state of 
a hearing the Chairman may call upon 
any party to furnish further evidence 
upon any issue. 

(l) Rights of parties as to presenta¬ 
tion of evidence. Every participant 
shall have the right to present his case 
by oral or documentary evidence, to 
submit rebuttal evidence, and to con¬ 
duct such cross-examination as may be 
necessary to disclose the facts fully 
and truthfully. The Chairman, howev¬ 
er, may limit introduction of evidence, 
examination, and cross-examination if 
in his judgment this evidence or exam¬ 
ination would be cumulative or cause 
undue delay. 
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§301.52 Participation in any proceeding. 

Interested persons will be afforded 
an opportunity to participate in any 
proceeding and submit written data, 
views, or arguments, with or without 
the opportunity to present the same 
orally. If proposed rules are required 
by statute to be made on the record 
after opportunity for a hearing, such a 
hearing shall be conducted pursuant 
to 5 U.S.C.. Subchapter II. and 7 
U.S.C., and the procedure will be the 
same as in § 301.55 herein. 

§301.53 Examination, cross-examination, 
and rebuttal. 

(a) Each Commissioner may examine 
any witness at any time. 

(b) Examination, cross-examination, 
and rebuttals relevant to the issues 
under consideration, shall be allowed 
by the Chairman, but only to the 
extent they are necessary for a full 
and true disclosure of the facts. 

(c) Selection of representatives for 
cross-examination. The Tribunal will 
encourage individuals or groups with 
the same or similar interests in a pro¬ 
ceeding to select a single representa¬ 
tive to conduct their examination and 
cross-examination for them. However, 
if there is no agreement on the selec¬ 
tion of a representative, then each in¬ 
dividual or group will be allowed to 
conduct his own examination and 
cross-examination, but only on issues 
affecting his particular interest. 

§301.51 Proposed findings and conclu¬ 
sions. 

(a) Any party to the proceeding may 
file proposed findings of fact and con¬ 
clusions, briefs, or memoranda of law, 
or may be directed by the Chairman 
so to file, such filings to take place 
within 20 days after the record has 
been closed, unless additional time is 
granted. 

(b) Failure to file when directed to 
so do may be considered a waiver of 
the right to participate further in the 
proceeding, unless good cause is 
shown. 

(c) Proposed findings of fact shall be 
numbered by paragraph and include 
all basic evidentiary facts developed 
on the record used to support pro¬ 
posed conclusions and cite appropri¬ 
ately the record for each evidentiary 
fact. Proposed conclusions shall be 
stated separately. Proposed findings 
submitted by someone other than an 
applicant in a proceeding shall be re¬ 
stricted to those issues which specifi¬ 
cally affect that person. 

(d) Proof of service upon all other 
counsel or parties in a proceeding 
must accompany pleadings and all 
other papers filed under this section. 

§ 301.55 Promulgation of rules or orders. 

(a) In adopting a rule or order the 
Tribunal will consider all relevant 
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matters of fact, law, and policy, and all 
relevant matters which have been pre¬ 
sented by interested persons, and will 
exercise due discretion. Together with 
a concise general statement of its basis 
and purpose and any necessary find¬ 
ings. the rule or order will be pub¬ 
lished in the Federal Register, and if 
any other public notice is necessary 
that will be made also. 

(b) The effective date of any rule, or 
its amendment, suspension, or repeal, 
will be at least 30 days after it is pub¬ 
lished in the Federal Register, unless 
good cause has been shown and is pub¬ 
lished with the rule. 

§ 301.56 Public suggestions and comments. 

(a) The Tribunal encourages the 
public, not just those persons subject 
to its regulations, to submit sugges¬ 
tions and proposals concerning any 
substantial question before it, when 
that question will have subtantial 
impact either upon those directly reg¬ 
ulated by the Tribunal or upon others. 
It is in the best interests of both the 
Tribunal and the public at large that 
the Tribunal be advised on issues and 
problems that are potentially signifi¬ 
cant to it. This will permit the Tribu¬ 
nal to consider policy questions and 
administrative reforms early enough 
so that they may be viewed in a gener¬ 
al context and not in the detailed ap¬ 
plication of a particular proceeding. 

(b) Upon receiving such suggestions 
or proposals, the Tribunal shall review 
them and take whatever action seems 
necessary. Further information may 
be requested from the party submit¬ 
ting the suggestion or proposals, and 
the Tribunal staff may be asked to 
make a study, or an informal public 
conference may be held. Conferences 
or procedures undertaken pursuant to 
this section shall not be deemed sub¬ 
ject to the Administrative Procedure 
Act with respect to notice of rulemak¬ 
ing. They are intended by the Tribu¬ 
nal simply as a means of determining 
the need for Tribunal action, prior to 
issuing a notice of proposed rulemak¬ 
ing. 

(c) Such suggestions or proposals, 
however, shall be filed in accordance 
with the Tribunal’s rules. 

(d) This policy may not be used to 
advocate ex parte a position in a pend¬ 
ing proceeding. Suggestions or propos¬ 
als offered must relate to general con¬ 
ditions, such as conditions in industry, 
the public interest, or the policies of 
the Tribunal. 

Subpart F—Rate Adjustment 
Proceedings 

§301.60 Scope. 

This chapter governs only those pro¬ 
ceedings dealing with royalty rate ad¬ 
justments affecting cable television 
(17 U.S.C. Ill), the production of 


phonorecords (17 U.S.C. 115), coin-op¬ 
erated phonorecord players (juke¬ 
boxes) (17 U.S.C. 116), and non-com¬ 
mercial broadcasting (17 U.S.C. 118). 
It does not govern unrelated rulemak¬ 
ing proceedings. Those provisions of 
subpart E generally regulating the 
conduct of proceedings shall apply to 
rate adjustment proceedings, unless 
they are inconsistent with the specific 
provisions of this subpart. 

§301.61 Commencement of adjustment 
proceedings. 

(a) In the case of cable television, 
phonorecords. and coin-operated 
phonorecord players (jukeboxes) rate 
adjustment proceedings will com¬ 
mence by the publication of a notice 
to that effect in the Federal Register 
on January 1. 1980, pursuant to 17 
U.S.C. 804(a)(1). In the case of non¬ 
commercial broadcasting the notice 
will be published on June 30, 1982 and 
at 5-year intervals thereafter, pursu¬ 
ant 10 U.S.C. 118(c). The notice shall, 
to the extent feasible, describe the 
general structure and schedule of the 
proceeding. 

(b) Initially, as outlined in para¬ 
graph (a) of this section a petition 
from an interested party is not neces¬ 
sary to commence proceedings. There¬ 
after. however, for rate adjustment 
proceedings to commerce, a petition 
must be filed by an interested party 
according to the following schedule: 

(1) Cable Television: During 1985 
and each subsequent fifth calendar 
year. 

(2) Phonorecords: During 1987 and 
each subsequent 10th calendar year. 

(3) Coin-operated phonorecord play¬ 
ers (jukeboxes): During 1990 and each 
subsequent 10th calendar year. 

(c) Cable television rate adjustment 
proceedings may also be commenced 
by the filing of a petition, according to 
17 U.S.C., 801(b)(2) (B) and (C), if the 
Federal Communications Commission 
amends certain of its rules concerning 
the carriage by cable of broadcast sig¬ 
nals, or with respect to syndicated and 
sports program exclusivity. 

(d) In the case of non-commercial 
broadcasting, a petition is not neces¬ 
sary for the commencement of pro¬ 
ceedings. They commence automati¬ 
cally according to paragraph (a) of 
this section. 

§ 301.62 Content of petition. 

(a) The petition shall detail the peti¬ 
tioner’s interest in the royalty rate 
sufficiently to permit the Tribunal to 
determine w'hether the petitioner has 
“significant interest*' in the matter. 
The petition must also identify the 
extent to which the petitioner’s inter¬ 
est is shared by other owners or users, 
and owners or users with similar inter¬ 
ests may file a petition jointly. 
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<b) In the case of a petition for rate 
adjustment as the result of a Federal 
Communications Commission rule 
change, the petition shall also set 
forth the action of the Federal Com¬ 
munications Commission which the 
party filing the petition feels autho¬ 
rizes a rate adjustment proceeding. 

§301.63 Consideration of petition. 

The Tribunal shall not start to con¬ 
sider any petition before the expira¬ 
tion of 90 days from the start of the 
calendar year specified in § 301.61(b) 
or 90 days from the effective date of 
the Federal Communications Commis¬ 
sion action mentioned in § 301.62(c). 
Similar petitions may be joined to¬ 
gether by the Tribunal for the pur¬ 
pose of determining “significant inter¬ 
est”, and the Tribunal may permit 
written comments or a hearing on 
pending petitions. 

§ 301.64 Disposition of petition. 

At the end of the 90-day period, the 
Tribunal shall determine as expedi¬ 
tiously as possible if one or more peti¬ 
tioner’s interest is “significant”; and 
shall publish in the Federal Register 
a notice of its determination and the 
reasons therefor, together with a 
notice of the commencement of pro¬ 
ceedings if it has been determined to 
commence a proceeding. Any com¬ 
mencement notice shall, to the extent 
feasible, describe the general structure 
and schedule of the proceeding. 

§301.65 Rate adjustment proceedings. 

In any rate adjustment proceeding, 
all interested persons shall have the 
opportunity to present written com¬ 
ments and oral testimony, subject to 
the general provisions of subpart E. 

§301.66 Publication of proposed rate de¬ 
termination. 

(a) Following the conclusion of the 
hearings, the Tribunal shall publish as 
soon as possible in the Federal Regis¬ 
ter. a notice of its proposed findings 
and conclusions in the rate adjustment 
proceeding. The Tribunal shall afford 
all parties a reasonable opportunity to 
submit written comments on the pro¬ 
posed determination. The Tribunal 
may. if necessary, conduct additional 
hearings. 

(b) A proposed determination will 
not be published if. in the Tribunal’s 
judgment, a final determination 
cannot feasibly be rendered before the 
year’s end as required by 17 U.S.C. 
118(c) and 17 U.S.C. 804(e) concerning 
the terminat ion of proceedings. 

§301.67 Final determination. 

Upon the conclusion of the proce¬ 
dures for proposed determinations de¬ 
scribed in §301.66, or upon the conclu¬ 
sion of the rate adjustment proceed¬ 
ings provided in §301.65. if the publi¬ 
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cation of a proposed rate determina¬ 
tion is not feasible because of the re¬ 
quirements to reach a final determina¬ 
tion before the end of the year (17 
U.S.C. 118(0 and 17 U.S.C. 804(e)). the 
Tribunal shall publish in the Federal 
Register a written opinion stating in 
detail the criteria it found applicable, 
the facts found relevant, and the spe¬ 
cific reasons for its determination. 

§ 301.68 Reopening of proceedings. 

Following the publication of a final 
determination in the Federal Regis¬ 
ter the Tribunal shall not reopen or 
conduct any further proceedings. 

§301.69 Effective date of final determina¬ 
tion. 

A final determination by the Tribu¬ 
nal shall become effective thirty days 
following its publication in the Feder¬ 
al Register, unless an appeal has been 
filed prior to that time pursuant to 17 
U.S.C. 810 to vacate, modify or correct 
a determination, and notice of the 
appeal has been served on all parties 
who appeared in the proceeding. 

Subpart G—Royalty Fees Distribution 
Proceedings 

§301.70 Scope. 

This subpart governs only those pro¬ 
ceedings dealing with the distribution 
of compulsory cable television and 
coin-operated phonorecord player 
(jukebox) royalties desposited with 
the Register of Copyrights, according 
to the terms of 17 U.S.C.. 111(d)(5) 
and 116(c). It does not govern unrelat¬ 
ed rulemaking proceedings. Those pro¬ 
visions of subpart E generally regulat¬ 
ing the conduct of proceedings shall 
apply to royalty fee distribution pro¬ 
ceedings. unless they are inconsistent 
with the specific provisions of this 
subpart. 

§301.71 Commencement proceedings. 

(a) Cable television. In the case of 
compulsory royalty fees for secondary 
transmissions by cable television, any 
person claiming to be entitled to such 
fees must file a claim with the Tribu¬ 
nal during the month of July each 
year in accordance with Tribunal regu¬ 
lations. 

(b) Coin-operated phonorecord play¬ 
ers. In the case of compulsory royalty 
fees for the use of nondramatic musi¬ 
cal works by coin-operated phono¬ 
record players (jukeboxes) any person 
claiming to be entitled to such fees 
must file a claim with the Tribunal 
during the month of January each 
year in accordance w ith Tribunal regu¬ 
lations. 

§301.72 Determination of controversy. 

(a) Cable television. After the first 
day of August each year, the Tribunal 
shall determine whether a controversy 
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exists among the claimants of cable 
television compulsory royalty fees. In 
order to determine whether a contro¬ 
versy exists, the Tribunal may conduct 
whatever proceedings it feels neces¬ 
sary, subject to the procedures and 
regulations of subpart E. The results 
of this determination shall be an¬ 
nounced in the Federal Register. If 
the Tribunal decides that a controver¬ 
sy exists, the Federal Register notice 
shall also announce the commence¬ 
ment of the royalty distribution pro¬ 
ceeding, and shall, to the extent feasi¬ 
ble. describe the general structure and 
schedule of the proceeding. 

(b) Coin-operated phonorecord play¬ 
ers. After the first day of October each 
year, the Tribunal shall determine 
whether a controversy exists among 
the claimants of coin-operated phono¬ 
record player (jukebox) compulsory 
royalty fees. In order to determine 
whether a controversy exists the Tri¬ 
bunal may conduct whatever proceed¬ 
ings it feels necessary, subject to the 
procedures and regulations of subpart 
E. The results of this determination 
shall be announced in the Federal 
Register. If the Tribunal decides that 
a controversy exists, the Federal Reg¬ 
ister notice shall also announce the 
commencement of the royalty distri¬ 
bution proceeding, and shall, to the 
extent feasible, describe the general 
structure and schedule of the proceed¬ 
ing. 

§301.73 Royalty distribution proceedings. 

In any royalty distribution proceed¬ 
ing all interested claimants shall have 
the opportunity to present written 
comments and oral testimony, subject 
to the general provisions of subpart E. 

§ 301.74 Publication of proposed royalty 
distribution determination. 

(a) Following the conclusion of the 
hearings, the Tribunal shall publish, 
as soon as possible, in the Federal 
Register, a notice of its proposed find¬ 
ings and conclusions in the royalty dis¬ 
tribution proceeding. The Tribunal 
shall afford all claimants a reasonable 
opportunity to submit written com¬ 
ments on the proposed determination. 
The Tribunal may. if necessary, con¬ 
duct additional hearings. 

(b) A proposed determination will 
not be published if, in the Tribunal’s 
judgment, a final determination 
cannot feasibly be rendered before the 
year’s end, as required by 17 U.S.C. 
804(e) concerning the termination of 
proceedings. 

§301.75 Final determination. 

Upon the conclusion of the proce¬ 
dures for proposed determination de¬ 
scribed in §301.74, or upon the conclu¬ 
sion of the royalty distribution pro¬ 
ceedings provided in §301.73, if the 
publication of a proposed royalty dis- 
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tribution determination is not feasible 
because of the requirements to reach a 
final determination before the end of 
the year (17 U.S.C. 804(e)), the Tribu¬ 
nal shall publish in the Federal Regis¬ 
ter a written opinion stating in detail 
the criteria it found applicable, the 
facts found relevant, and the specific 
reasons for its determination. 

§ 301.76 Reopening of proceedings. 

Following the publication of a final 
determination in the Federal Regis¬ 
ter, the Tribunal shall not reopen or 
conduct any further proceedings. 

§301.77 Effective date of final determina¬ 
tion. 

A final determination by the Tribu¬ 
nal shall become effective thirty days 
following its publication in the Feder¬ 
al Register, unless an appeal has been 
filed prior to that time pursuant to 17 
U.S.C. 810 to vacate, modify, or correct 
a determination, and notice of the 
appeal has been served on all parties 
who appeared in the proceeding. 

[FR Doc. 78-32471 Filed 11-16-78; 8:45 am) 


[8320-01-M] 

Title 38—Pensions, Bonuses and 
Veterans* Relief 

CHAPTER I—VETERANS 
ADMINISTRATION 

PART 36—LOAN GUARANTY 

VA Home Loans in Foreclosure 

AGENCY: Veterans Administration. 
ACTION: Final regulation. 

SUMMARY: The VA (Veterans Ad¬ 
ministration) has amended its regula¬ 
tions by adding a provision which 
allows an obligor on a delinquent VA 
guaranteed or insured loan in most cir¬ 
cumstances to cure the delinquency at 
any time prior to a foreclosure sale. 
The new regulation allows an obligor 
on a VA loan to avoid foreclosure 
whenever he or she has sufficient 
funds to cure the delinquency prior to 
liquidation of the security provided 
that specific legal exceptions to rein¬ 
statement are not applicable. 

EFFECTIVE DATE: November 9. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Raymond L. Brodie, Assistant, 
Director for Loan Management 
(261), Loan Guaranty Service, Veter¬ 
ans Administration, Washington, 
D.C. 20420, 202-389-3668. 

SUPPLEMENTARY INFORMATION: 
On March 14. 1978, the Veterans Ad¬ 
ministration published for comment in 
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the Federal Register (43 FR 10583) a 
proposed regulation concerning lender 
responsibilities in the area of loan re¬ 
instatement. The regulation, which is 
adopted, with the incorporation of one 
change, allows an obligor to reinstate 
his or her loan at any time prior to a 
judicial or statutory sale or other 
public sale of the secured property 
under power of sale provisions con¬ 
tained in the loan instruments. In 
order to have the loan reinstated, an 
obligor must pay sufficient funds to 
bring the delinquent loan to a current 
status. 

Sufficient funds to bring the delin¬ 
quent loan current includes but is not 
limited to an amount which would pay 
all installment payments presently 
due (including principal, interest, 
taxes, and insurance) and pay any rea¬ 
sonable expenses incurred by the 
lender or holder during foreclosure 
proceedings such as advertising costs, 
recording fees, attorney fees, etc. 
"Reasonable expenses" does not in¬ 
clude the administrative expenses of 
loan servicing. 

The Veterans Administration re¬ 
ceived many comments concerning the 
new regulation, most of which were fa¬ 
vorable. Several of the respondents 
noted that in their jurisdictions in in¬ 
stances where loans were being judici¬ 
ally foreclosed, reinstatement of a 
loan after a certain point in the legal 
proceedings may not be legally feasi¬ 
ble or have an undesirable conse¬ 
quence such as the promotion of 
junior liens. Along this line, another 
commentator pointed out that a local 
statute would not allow* a loan rein¬ 
statement within 5 days of the foreclo¬ 
sure sale. We agree with both com¬ 
ments and have incorporated them 
into the text of the regulation. 

Several respondents felt that rein¬ 
statement of the loan should not be 
required w r hen the property is not 
ow T ner-occupied or when the property 
has been transferred from the veteran 
to another party. VA believes that 
both comments are too inflexible. Al¬ 
though the intent of the loan guaran¬ 
ty program is to provide housing for 
veterans as owner-occupants, the gov¬ 
erning law does not dictate property 
disposition by the veteran at a later 
date. However, field stations will be in¬ 
structed to consider property occupan¬ 
cy as one factor in any decision to 
deny reinstatement of a VA loan. 

One commentator felt that loan re¬ 
instatement should not be required 
where the borrower has been a chron¬ 
ic servicing problem; while another 
felt that reinstatement should not be 
required w r here the loan has been rein¬ 
stated from foreclosure within the 
previous 2 years. Accordingly, we are 
instructing field stations to consider a 
borrower's payment history and the 
nature of the default(s) in connection 


with any request to deny loan rein¬ 
statement. A history of delinquency 
may indicate willful default, or insuffi¬ 
cient income, but it may also indicate 
poor servicing. However, we do not be¬ 
lieve that reinstatement of a loan 
should be denied routinely solely be¬ 
cause the obligor has had his or her 
loan previously reinstated during the 
past 2 years. 

Several comments were received that 
reinstatement should not be required 
when the property is in poor physical 
condition. Other respondents also felt 
that loan reinstatement should not be 
required if there is no evidence that 
the borrower will be able to maintain 
the mortgage obligation in the future. 
Both objections raise valid points. Our 
field stations accordingly will be in¬ 
structed to review the condition of the 
property and the ability of the bor¬ 
rower to make future payments in con¬ 
nection with any request to deny rein¬ 
statement. 

Comments were received in one final 
area. Many respondents felt that the 
new regulation w f ould cause a burden 
both to the holders and to the VA by 
creating additional paperwork and 
causing procedural difficulties. VA 
does not anticipate that this new regu¬ 
lation will cause any substantial 
burden on either holders or the VA. 
We expect only a very small number 
of cases to be referred to VA with re¬ 
quests that a mortgagor be denied 
loan reinstatement. 

Accordingly. 38 CFR Part 36 is 
amended by adding paragraph (g) in 
§36.4308. This amendment is adopted 
under authority granted to the Ad¬ 
ministrator by section 1803(c)(1) of 
title 38, United States Code. 

Approved: November 9, 1978. 

By direction of the Administrator. 

Rufus H. Wilson. 

Deputy Administrator. 

In §36.4308. paragraph (g) is added 
to read as follows: 

§ 36.4308 Transfer of title by borrower or 
maturity by demand or accleration. 

• • • • • 

(g) If sufficient funds are tendered 
to bring a delinquency current at any 
time prior to a judicial or statutory 
sale or other public sale under power 
of sale provisions contained in the 
loan instruments to liquidate any se¬ 
curity for a guaranteed loan, the 
holder shall be obligated to accept the 
funds in payment of the delinquency 
unless: 

(1) The prior approval of the Admin 
istrator is obtained to do otherwise, or 

(2) Reinstatement of the loan would 
adversely affect the dignity of the lien 
or be otherwise precluded by law*. 
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A delinquency will include all install¬ 
ment payments (principal, interest, 
taxes, insurance, advances, etc.) due 
and unpaid and any accumulated late 
charges plus any reasonable expenses 
incurred and paid by the holder if ter¬ 
mination proceedings have begun (e.g., 
advertising costs, foreclosure costs, at¬ 
torney or trustee fees, recording fees, 
etc.). 

[Fit Doc. 78-32399 Piled 11-16-78: 8:45 am) 


[6820-24-MJ 

Title 41—Public Contracts and 
Property Management 

CHAPTER 1—FEDERAL 
PROCUREMENT REGULATIONS 

[FPH Arndt. 196) 

PART l-l—GENERAL 

Recovered Materials 

AGENCY: General Services Adminis¬ 
tration. 

ACTION: Final rule. 

SUMMARY: This amendment of the 
Federal Procurement Regulations 
(FPR) requires the executive agencies 
to procure items composed of the 
highest percentage of recovered mate¬ 
rials practicable, consistent with main¬ 
taining a satisfactory level of competi¬ 
tion. The amendment is necessary to 
comply with the Solid Waste Disposal 
Act as amended by the Resource Con¬ 
servation and Recovery Act. The in¬ 
tended effect of the amendment is to 
increase the use of recovered materi¬ 
als, by providing a market for them 
through Federal procurements and by 
setting an example for industry and 
State and local governments to follow. 

EFFECTIVE DATE: November 17. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Philip G. Read, Director of Federal 
Procurement Regulations, 703-557- 
8947. 

SUPPLEMENTARY INFORMATION: 
This FPR amendment implements the 
requirements of section 6002 of the 
Solid Waste Disposal Act (42 UJS.C. 
3251 et seq.) as amended by the Re¬ 
source Conservation and Recovery Act 
of 1976 (42 U.S.C. 6901 et seq.), and 
Office of Federal Procurement Policy 
Letter No. 77-1. 

part 1-1— GENERAL 

The table of contents for part 1-1 is 
amended by adding new entries as fol¬ 
lows: 
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Subporl 1-1.24—I Reserved | 

Subpart 1-1.25—Recovered Materials 

Sec. 

1-1.2500 Scope of subpart. 

1-1.2501 Policy. 

1-1.2502 General. 

1-1.2503 Definitions. 

1-1.2504 Procedures. 

Subpart 1-1.25 is added as follows: 

Subpart 1-1.25—Recovered Materials 

§ 1-1.2500 Scope of subpart. 

This subpart prescribes policies and 
procedures regarding the use of recov¬ 
ered materials. 

§ 1-1.2501 Policy. 

The policy of the Government is to 
procure items composed of the highest 
percentage of recovered materials 
practicable, consistent with maintain¬ 
ing a satisfactory level of competition. 

§ 1-1.2502 General. 

This subpart 1-1.25 implements the 
Solid Waste Disposal Act (42 U.S.C. 
3251 et seq.) as amended by the Re¬ 
source Conservation and Recovery Act 
of 1976 (42 U.S.C. 6901 et seq.), and 
Office of Federal Procurement Policy 
Letter No. 77-1. The statutes require 
agencies responsible for drafting or re¬ 
viewing specifications to ensure that 
they: (1) Do not exclude the use of re¬ 
covered materials. (2) do not require 
that items be manufactured from 
virgin materials, and (3) require recov¬ 
ered materials to the maximum extent 
possible without jeopardizing the in¬ 
tended end use of items. The statutes 
also require the Administrator, Envi¬ 
ronmental Protection Agency (EPA), 
to prepare guidelines on the availabil¬ 
ity. sources, and potential uses of re¬ 
covered materials and associated 
items. 

§ 1-1.2503 Definitions. 

(a) "Recovered material" means ma¬ 
terial which has been collected or re¬ 
covered from solid waste. It includes 
reclaimed materials. 

(b) “Solid waste" means any gar¬ 
bage, refuse, sludge from a waste 
treatment plant, water supply treat¬ 
ment plant, or air pollution control fa¬ 
cility and other discarded material, in¬ 
cluding solid, liquid, semisolid, or con¬ 
tained gaseous material resulting from 
industrial, commercial, mining, and ag¬ 
ricultural operations, and from com¬ 
munity activities. It does not include 
solid or dissolved material in domestic 
sewage, or solid or dissolved materials 
in irrigation return flows or industrial 
discharges which are point sources 
subject to permits under section 402 of 
the Federal Water Pollution Control 
Act. as amended (33 U.S.C. 1242), or 
source, special nuclear, or byproduct 
material as defined by the Atomic 
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Energy Act of 1954, as amended (42 
U.S.C. 2011). 

§ 1-1.2501 Procedures. 

(a) This section is applicable to all 
procurements that: (1) Use Govern¬ 
ment specifications which specify 
minimum percentages of recovered 
materials, and (2) involve a purchase 
price for an item that: (i) exceeds 
$10,000 or (ii) exceeds $10,000 for 
quantities of an item or a functionally 
equivalent item purchased or acquired 
during the preceding fiscal year. 

(b) Solicitations and contract awards 
which employ Government specifica¬ 
tions requiring the utilization of recov¬ 
ered materials shall include a certifica¬ 
tion which, as a minimum, is as fol¬ 
lows: 

Certification of Recovered Materials 

The offeror contractor certifies that re¬ 
covered materials will be used as required 
by specifications referenced in the solicita¬ 
tion/contract. 

(c) Requirements in Government 
specifications involving recovered ma¬ 
terials may be waived by the contract¬ 
ing officer only after a determination 
that the items: 

(1) Are not reasonably available 
within a reasonable period of time, or 

(2) (i) Fail to meet the performance 
standards set forth in the applicable 
specifications, or (ii) fail to meet the 
reasonable performance standards of 
the agency, or 

(3) Are not available at a reasonable 
price. 

The determination required by § 1- 
1.2504(c)(2) may be made only on the 
basis of Bureau of Standards guide¬ 
lines. 

(Sec. 205(0 63 Stat. 390; 40 U.S.C. 486(c).) 

Dated: November 9, 1978. 

Paul E. Goulding, 
Acting Administrator 
of General Services. 
(FR Doc. 78-32442 Filed 11-16-78: 8:45 am] 


[4110-07-M] 

Title 45—Public Welfare 

CHAPTER II—SOCIAL AND REHABILI¬ 
TATION SERVICE (ASSISTANCE 
PROGRAMS) DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL¬ 
FARE 

[Regulations No. 45] 
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PART 282—DEMONSTRATION 
PROJECTS 

Social Security Act, Section 1115, 
Demonstration Projects 

AGENCY: Social Security Administra¬ 
tion, HEW. 

ACTION: Final rule. 

SUMMARY: These final rules provide 
for establishment and conduct by 
States of special demonstration pro¬ 
jects under section 1115(b) of the 
Social Security Act. Pub. L. 95-216. 
the Social Security Amendments of 

1977. redesignated the then existing 
section 1115 as 1115(a) and added a 
new 1115(b) to the Act. Under the new 
section 1115(b), States are permitted 
to waive certain requirements of the 
State Aid to Families with Dependent 
Children (AFDC) plan to enable them 
to conduct demonstration projects 
providing opportunities for public 
service employment, training, employ¬ 
ment incentives, or other related activ¬ 
ities. Participation by AFDC recipients 
must be voluntary. 

EFFECTIVE DATE: November 17. 

1978. Post-publication comments are 
invited, and consideration will be given 
to any written comments submitted 
within 60 days after publication. 

ADDRESSES: Send comments to the 
Acting Commissioner of Social Secur¬ 
ity, Department of Health. Education, 
and Welfare. P.O. Box 1585, Balti¬ 
more. Md. 21203. 

Copies of all comments received in 
response to this notice will be availa¬ 
ble for public inspection for 60 days 
following receipt during regular busi¬ 
ness hours at the Washington Inquir¬ 
ies Section, Office of Information, 
Social Security Administration. De¬ 
partment of Health, Education, and 
Welfare, North Building, Room 5131, 
330 Independence Avenue SW., Wash¬ 
ington, D.C. 20201. 

FOR FURTHER INFORMATION 
CONTACT: 

Ms. Virginia Casey Kohan, Legal As¬ 
sistant. Office of Policy and Regula¬ 
tions. Social Security Administra¬ 
tion, 6401 Security Boulevard. Balti¬ 
more, Md. 21235, telephone 301-594- 
6629. 

SUPPLEMENTARY INFORMATION: 
These rules, among other things, clari¬ 
fy the statutory provisions for public 
service employment with respect to: 

(1) Standards for health and safety; 

(2) Assignment of participants; (3) 
Prohibition against displacement of 
employed workers; (4) Workmen’s 
compensation protection. 


In addition, rules are provided for: 
(1) Compensating AFDC participants 
in the projects, (2) waiving provisions 
of title IV-A of the Social Security Act 
during the life of the project, and (3) 
using Federal and State moneys to 
fund the project. 

Section 1115(b) became effective 
upon enactment on December 20, 1977 
and provides that all projects must 
terminate no later than September 30. 
1980. These regulations are needed to 
enable the States to submit approv- 
able projects. Therefore, the Secretary 
finds that delay caused by publication 
of a notice of proposed rulemaking is 
contrary to the public interest and 
these regulations are published as 
final regulations. 

These amendments are issued under 
authority of Sec. 1102. 49 Slat. 647 (42 
U.S.C. 1302) and Sec. 1115, 91 Stat. 
1562 (42 U.S.C. 1315). Social Security 
Act, as amended. 

(1977 Catalog of Federal Domestic Assist¬ 
ance Program No. 13.766, Public Assistance 
Research.) 

The regulations are hereby adopted. 

Dated: August 9, 1978. 

Don Wortman. 

Acting Commissioner of 
Social Security. 

Approved: November 11. 1978. 

Hale Champion. 

Acting Secretary of Health, 
Education, and Welfare. 

Title 45. Chapter II, of the Code of 
Federal Regulations is amended by 
adding new Part 282 to read as follows: 

PART 282—DEMONSTRATION 
PROJECTS 

Subparf A—General Policy Provisions for 
Section 1115(b) Projects 


Sec. 

282.10 Purpose of section 1115(b). 

282.11 States eligible to apply. 

282.12 No preclusion of other projects. 

282.13 Statewide project. 

282.14 Section 402(a)(l9) waiver—WIN. 

282.15 Section 402(a)(3) waiver—single 
State agency administration. 

282.16 Section 402(a)(8) waiver—disregard 
of earned income. 

282.17 Duration of demonstration projects. 

282.18 Participation must be voluntary. 

282.19 Duration of volunteer’s participa¬ 
tion. 

282.20 If volunteer withdraws from proj¬ 
ect. 

Subpart B—Policy Provisions for Public Service 
Employment in Section 1115(b) Projects 

282.25 Acceptable types of public service 
employment. 

282.26 Assignment of participants. 

282.27 Employed worker displacement pro¬ 
hibited. 

282.28 Health, safety, other conditions. 

282.29 Workmen’s compensation protec¬ 
tion. 

282.30 No resultant “unemployment.” 


Subpart C—Administrative Provisions for 
Section 1115(b) Projects 

282.35 Administrative requirements. 

282.36 Application. 

282.37 Public notice by State. 

282.38 Public notice by Secretary. 

282.39 Approval; denial. 

282.40 Waiver cancellation: project termi¬ 
nation. 

282.41 Evaluation of demonstration pro¬ 
jects. 

282.42 Section 1115(b) project reports. 

Subpart D—Compensation and Funding 
Provisions for Section 1115(b) Projects 

282.46 Compensation of project volunteers. 

282.47 Limitation on Federal matching in 
compensation to families. 

282.48 Federal reimbursement to State for 
administrative expenses. 

Authority: Sec. 1102. 49 Stat. 647 (42 
U.S.C. 1302). Sec. 1115, 91 Stat. 1562 (42 
U.S.C. 1315). Social Security Act. as amend¬ 
ed. 


PART 232-DEMONSTRATION 
PROJECTS 

Subpart A—General Policy Provisions 
for Section 1115(b) Projects 

§ 282.10 Purpose of section 1115(b). 

The purpose of section 1115(b) is to 
permit the States to achieve more effi¬ 
cient. effective use of public assistance 
funds; to reduce the dependency of 
public assistance recipients; and to im¬ 
prove the living conditions and in¬ 
crease the incomes of public assistance 
recipients. The purpose is to be 
achieved through a State’s conducting 
not more than three demonstration 
projects, providing opportunities for 
public service employment, training, 
employment incentives, or other relat¬ 
ed activities. Participation by AFDC 
recipients must be voluntary. 

§ 282.11 States eligible to apply. 

Any State that has an approved plan 
under part A, title IV (AFDC). is eligi¬ 
ble to apply for projects under section 
1115(b). 

§ 282.12 No preclusion of other projects. 

Demonstration projects under sec¬ 
tion 1115(b) # are authorized indepen¬ 
dently. Their use in a State does not 
preclude or limit other projects or ac¬ 
tivities approved under section 1115(a) 
or other provisions of the Act. 

§282.13 Statewide project. 

(a) Limit of one statewide project. 
Under section 1115(b), a State can 
have only three demonstration pro¬ 
jects, only one of which may be a 
statewide project. A ’’statewide proj¬ 
ect” is one in effect in all political sub¬ 
divisions of a State. 

(b) Section 402(a)(1) waiver. If a 
State implements a section 1115(b) 
project statewide, no other 1115(b) 
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project in the State can be statewide. 
A State may waive the requirements 
of section 402(a)(1) of the Act (relat¬ 
ing to statewide operation) with re¬ 
spect to all three of its section 1115(b) 
projects, for the duration of the pro¬ 
jects. 

§ 282. M Section 402(a)< 19) waiver—WIN. 

(a) State waives WIN requirements. 
A State may waive any or all of the re¬ 
quirements of section 402(a)(19) of the 
Act (relating to the work incentive 
program (WIN)) with respect to dem¬ 
onstration projects. Where section 
402(a)(19) is waived, use WIN of funds 
in connection with a demonstration 
project under section 115(b) is prohib¬ 
ited. 

(b) State does not waive WIN re¬ 
quirements. If a State does not waive 
section 402(a)(19), any person in active 
status under the WIN program is pre¬ 
cluded from volunteering for or par¬ 
ticipating in a demonstration project 
under section 1115(b), unless the State 
AFDC agency has an agreement with 
the WIN agency defining the criteria 
under which persons in active WIN 
status may also participate as volun¬ 
teers in 1115(b) projects. A person in 
active WIN status is a participant in a 
WIN component or is currently being 
considered for assignment to a WIN 
component. 

§282.15 Section 102(a)(3) waiver—single 
Stale agency administration. 

A State may waive the requirements 
of section 402(aM3) of the Act (relat¬ 
ing to administration by a single State 
agency) with respect to demonstration 
projects under section 1115(b). 

§282.16 Section 402(a)(8) waiver—disre¬ 
gard of earned income. 

(a) A State may waive the require¬ 
ments of section 402(a)(8) of the Act 
i relating to disregard of earned 
income) with respect to individuals ac¬ 
tively participating in demonstration 
projects under section 1115(b). Howev¬ 
er. no waiver of section 402(a)(8) shall 
permit a disregard of over one-half of 
the earned income of a project partici¬ 
pant. 

(b) Unless the State has waived the 
section 402(a)(8) earned income disre¬ 
gard under the authority of section 
1115(b). it shall be applied to all of the 
compensation received by an individu¬ 
al for participating in a project, in¬ 
cluding the benefits payable on behalf 
of other members of the family as a 
result of the volunteer’s participation 
(benefits to the family are also regard¬ 
ed as compensation to the project vol¬ 
unteer). 

§ 282.17 Duration of demonstration pro¬ 
ject*. 

(a) Two-year limit A State may not 
conduct any demonstration project es¬ 
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tablished under section 1115(b) for 
longer than 2 years, or beyond Sep¬ 
tember 30, 1980, whichever comes 
first. Evaluation of the project may 
continue after its ending date. 

(b) Beginning date. A demonstration 
project under section 1115(b) shall 
begin not earlier than either (1) the 
date of approval by the Secretary, or 
(2) the 60th day after the application 
is submitted to the Secretary, if the 
Secretary has not denied the applica¬ 
tion. 

§282.18 Participation must Ik? voluntary. 

Participation in a demonstration 
project under section 1115(b) by any 
individual receiving AFDC benefits 
must be voluntary. 

§282.19 Duration of volunteer’s participa¬ 
tion. 

A volunteer's participation in a dem¬ 
onstration project under section 
1115(b) may last for the life of the 
project (see §282.17). A State’s plan 
may provide for shorter periods of 
participation so that more volunteers 
may be given opportunities to partici¬ 
pate. 

§282.20 If volunteer withdraws from proj¬ 
ect. 

A volunteer may withdraw from a 
project at any time. If the person does, 
eligibility for assistance remains pro¬ 
tected. The State shall make adjust¬ 
ments so that the AFDC grant to the 
family will be paid as assistance rather 
than as compensation for participa¬ 
tion in a project, starting with the 
date of withdrawal from the project. 

Sufepart B—Policy Provisions for 

Public Service Employment in Sec¬ 
tion 1115(b) Projects 

§ 282.25 Acceptable types of public service 
employ ment. 

(a) Public service employment gener¬ 
ally. Demonstration projects under 
section 1115(b) may provide for public 
service employment. The following re¬ 
quirements apply: 

(1) The job provided must meet 
public service needs not met or not 
adequately met prior to the start of 
the project; 

(2) The job provided must bejikely 
to lead to regular, unsubsidizeci em¬ 
ployment, or to opportunities for con¬ 
tinued job training; and 

(3) The project must, to the extent 
feasible, provide jobs in an occupation¬ 
al field likely to expand within the 
public or private sector as the rale of 
unemployment drops. 

(b) VV7io may be a public service em¬ 
ployer. Demonstration projects under 
section 1115(b) may provide employ¬ 
ment by both public and private, non¬ 
profit agencies or organizations. The 


53731 

following requirements apply with re¬ 
spect to private, nonprofit agencies or 
organizations: 

(1) The private, nonprofit agency or 
organization must be one that pro¬ 
vides the public with educational, 
health, or social services; 

(2) The agency’s or organization’s 
services must be offered to the general 
public, and must not be primarily or 
exclusively for the benefit of members 
constituents; and 

(3) The agency’s or organization’s 
services must be the best available to 
meet the needs of the unemployed 
AFDC population. 

§ 282.26 Assignment of participants. 

Job or training assignments shall, to 
the extent possible, be within reason¬ 
able commuting distance for partici¬ 
pants. 

§ 282.27 Employed worker displacement 
prohibited. 

In public service employment under 
a demonstration project, placement of 
participants must not result in dis¬ 
placement of employed workers. 

§ 282.28 Health, safety, other conditions. 

In public service employment under 
a demonstration project, the State 
must establish and maintain appropri¬ 
ate standards for health, safety, and 
other conditions relating to work and 
training. No participant in any project 
may be trained or employed under 
conditions which are unsanitary or 
hazardous to his health or safety. If 
the training or employment involves 
an-inherently dangerous occupation 
(e.g.. fire control, law enforcement), 
reasonable safety practices must be 
observed. In any public service em¬ 
ployment project, the conditions of 
work, training, education, and employ¬ 
ment must be reasonable, taking into 
consideration the type of work in 
w'hich participants are involved, the 
geographic region and the standards 
applied to similar jobs in that region, 
and the level of skill of the partici¬ 
pant. Requirements of the Service 
Contract Act of 1965 (Pub. L. 89-286). 
sections 208(a)(5) and 703(5), regard¬ 
ing health and safety conditions, rep¬ 
resent the Federal standard that must 
be met. 

§282.29 Workmen’s compensation protec¬ 
tion. 

In public service employment under 
a demonstration project, the State 
must see that there is appropriate 
workmen’s compensation protection 
for all participants. The protection 
must be equivalent to that provided 
for regular employees doing the same 
or similar work in the same locality. 
Workmen’s compensation protection 
would primarily cover work-related in¬ 
juries. Coverage may be provided 
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through the State’s compensation 
agency or by a private insurance carri¬ 
er. 

§ 282.30 No resultant “unemployment.” 

A participant’s employment in a 
demonstration project under section 
1115(b) is not considered employment 
for purposes of any finding with re¬ 
spect to “unemployment” as that term 
is used in section 407 (Dependent Chil¬ 
dren of Unemployed Fathers). 

Subpart C—Administrative Provisions 
for Section 1115(b) Projects 

§ 282.35 Administrative requirements. 

The provisions of 45 CFR Part 74. 
Administration of Grants, which es¬ 
tablish uniform administrative re¬ 
quirements and cost principles, apply 
to demonstration projects under sec¬ 
tion 1115(b). with the following excep¬ 
tions: 

(a) The provisions of Subpart G. 
Matching and Cost Sharing, do not 
apply: and 

(b) The provisions of Subpart I, Fi¬ 
nancial Reporting Requirements, do 
not apply. 

§ 282.36 Application. 

(a) Application kit available. Appli¬ 
cation must be made in the format 
prescribed by the Commissioner of 
Social Security. An application kit 
containing all the necessary forms and 
instructions is available from, and 
completed applications must be sent 
to: Division of Contracting and Pro¬ 
curement. Social Security Administra¬ 
tion. Box 7696. Gwynn Oak Brar^h, 
Baltimore, Md. 21207. 

(b) Incomplete applications. A com¬ 
pleted application is a written propos¬ 
al for a demonstration project, signed 
by an authorized State official, and 
substantially in the format prescribed 
by the Commissioner. Only completed 
applications will be considered by the 
Secretary. The 60-day time period 
during which the Secretary may deny 
an application will not start until a 
completed application has been sub-' 
mitted. 

§ 282.37 Public notice by State. 

(a) Publication and comments. 
When a State submits an application 
to the Secretary for a section 1115(b) 
project, at the same time the State 
shall issue public notice that it has 
made application. The public notice 
must include a general description of 
the proposed demonstration project. 
The State shall invite comment from 
interested parties, which may be sub¬ 
mitted to the State or to the Secretary 
within the 30-day period starting with 
the date the application is submitted 
to the Secretary. 
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(b) Public inspection of application. 
The State shall make copies of the ap¬ 
plication available for public inspec¬ 
tion. 

§ 282.38 Public notice by the Secretary. 

(a) Publication and comments. The 
Secretary shall immediately upon re¬ 
ceipt of an application publish a sum¬ 
mary of the proposed demonstration 
project in the Federal Register. The 
Secretary will consider comments re¬ 
ceived from the public regarding the 
application. 

(b) Public inspection of applica¬ 
tions. The Secretary will make copies 
of the application available for public 
inspection at the Department of 
Health. Education, and Welfare. They 
may be inspected at this address: 
Family Assistance Studies Staff. 
Office of Research and Statistics, 
Social Security Administration, Room 
914, 1875 Connecticut Avenue NW.. 
Washington. D.C. 20009. 

§ 282.39 Approval; denial. 

(a) Approval by the Secretary. A 
State can proceed with a demonstra¬ 
tion project under section 1115(b) 
when the State’s application has been 
approved by the Secretary. The Secre¬ 
tary may not approve an application 
earlier than 30 days following the date 
the application is submitted to him. 
(Note that this coincides with the 30- 
day public comment period; see 
§282.37.) 

(b) Denial by the Secretary. A State 
can proceed with a demonstration 
project under section 1115(b) 60 days 
after the date on which the applica¬ 
tion is submitted to the Secretary, 
unless, during that 60-day period, the 
Secretary denies the application. 

§ 282.10 Waiver cancellation; project ter¬ 
mination. 

The Secretary may review any 
waiver made by a State at any time 
during the life of the project. If the 
Secretary finds that any waiver made 
by a State is inconsistent with the pur¬ 
poses of section 1115(b) and the pur¬ 
poses of the AFDC program, the Sec¬ 
retary may disapprove the waiver. If 
the Secretary disapproves a waiver, 
and specifies that the project shall be 
terminated, the State must terminate 
the project no later than the last day 
of the month following the month in 
which the Secretary disapproved the 
State’s waiver. 

§ 282.41 Evaluation of demonstration pro¬ 
jects. 

Each project must include an evalua¬ 
tion component. Instructions for con¬ 
ducting an objective evaluation of a 
demonstration project are included in 
the application kit. and minimum Fed¬ 


eral requirements for evaluation are 
set forth in the kit. An evaluation plan 
may go beyond the uniform Federal 
minimum requirements. 

§ 282.42 Section 1115(b) project reports. 

The State shall submit reports as 
prescribed by the Commissioner, for 
all project funds, including the non- 
Federal share. 

Subpart D—Compensation and Fund¬ 
ing Provisions for Section 1115(b) 

Projects 

§ 282.46 Compensation of project volun¬ 
teers. 

(a) Compensation defined. AFDC as¬ 
sistance benefits paid to a family be¬ 
cause of work performed in a public 
service assignment by one of its mem¬ 
bers shall be considered compensation 
for work performed. Additional 
amounts paid to the family by the 
State for work performed in a public 
service assignment shall also be re¬ 
garded as compensation for work per¬ 
formed. 

(b) Level of compensation. Each par¬ 
ticipant in a public service employ¬ 
ment project must be compensated for 
work at an hourly rate equal to the 
prevailing entry level hourly wage for 
similar work in the same locality. 

(c) State use of other funds for com¬ 
pensation. A State may include use of 
supplementary funds as part of its 
project plan. 

(1) A State may use funds appropri¬ 
ated under the State and Local Fiscal 
Assistance Act (SLFAA) of 1972 -for 
any fiscal year in which the project is 
conducted, to cover costs of salaries of 
participants in public service employ¬ 
ment not covered by AFDC funds. A 
State may use other State or Federal 
funds, in the absence of any statutory 
or regulatory prohibition, to augment 
AFDC and SLFAA funds used for 
demonstration projects. 

(2) Supplementary funds may be 
used to bring participant’s salaries 
above the AFDC benefit level; to com¬ 
pensate participants for work-related 
expenses, including reasonable child 
care expenses; and for other purposes 
consistent with section 1115(b). 

§ 282.47 Limitation on Federal matching 
in compensation to families. 

Federal matching in amounts paid to 
a family which includes a member par¬ 
ticipating in a project may not be in¬ 
creased over the Federal matching 
which would be payable if the family 
were receiving AFDC and one of its 
members were not working in a proj¬ 
ect. States may supplement AFDC as¬ 
sistance above the family’s grant level 
where a family member participates in 
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service employment (e.g., to provide 
compensation under § 282.46 or for 
work related expenses) by using other 
Federal or State funds, including 
funds under the State and Local Fiscal 
Assistance Act; however, these supple¬ 
mentary amounts will not be eligible 
for matching under title IV-A of the 
Social Security Act. 

Example 

Assume that a family with no other 
income receives a $300 monthly AFDC 
grant before one of the family 
member participates in a project. The 
Federal matching in this assistance 
payment is $150. As a result of a mem¬ 
ber’s participation in a public service 
employment project conducted under 
section 1115(b) of the Act, the family’s 
AFDC grant of $300 per month is now 
regarded as compensation, i.e., wages. 
Federal matching in this payment is 
still $150. Since this payment is re¬ 
garded as compensation for work per¬ 
formed, the family is entitled to have 
the earned income disregard ($30 plus 
•A of the remainder, assuming it is not 
waived as described in §282.16) and 
work expenses (e.g., $70.00) deducted 
from this amount in determining 
countable income. When the $120 
earned income disregard and work ex¬ 
penses of $70 are deducted, countable 
income is $110; Under the State’s 
methodology for determining the 
amount of the AFDC grant, the family 
would be entitled to an additional as¬ 
sistance payment of $190 above the 
$300 received in compensation for par¬ 
ticipating in the project. 

Nevertheless, because of the statuto¬ 
ry limitation in section 1115(b)(4), no 
additional Federal matching is availa¬ 
ble in this $190 assistance payment 
since $150 in Federal matching is all 
that would have been available if the 
family were not participating in the 
project, and this amount will be paid 
to the State as partial reimbursement 
for the $300 paid to the family as com¬ 
pensation. 

§ 282.48 Federal reimbursement to State 
for administrative expenses. 

A State may be reimbursed for ad¬ 
ministrative costs of a demonstration 
project under section 1115(b), under 
the rules and at the rates that general¬ 
ly apply to administrative costs. Feder¬ 
al matching for administrative costs is 
not limited to the amounts payable to 
the State in absence of a section 
1115(b) project. 

IFR Doc. 78-32400 Filed 11-16-78: 8:45 am) 
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Title 47—Telecommunication 

CHAPTER I—FEDERAL 
COMMUNICATIONS COMMISSION 

tFCC 78-7881 

PART 1—PRACTICE AND PROCEDURE 

PART 73—RADIO BROADCAST 
SERVICES 

Reregulation of Radio and TV 
Broadcasting 

AGENCY: Federal Communications 
Commission. 

ACTION: Order. 

SUMMARY: Reregulation of broad¬ 
casting by order to permit single li¬ 
censing of common sited main, alter¬ 
nate main and auxiliary transmitters; 
permit FM and TV stations to make 
certain antenna system changes with¬ 
out prior authorizations; clarify licens¬ 
ing requirements for NCE-FM stations 
in Alaska: delete notifications for 
transmitter replacements and FM sta¬ 
tion stereo conversions: permit certain 
remote control operation without spe¬ 
cific authorization: and adopt consoli¬ 
dated rules for auxiliary and emergen¬ 
cy antennas. 

EFFECTIVE DATE: November 20. 
1978. 

ADDRESS: Federal Communications 
Commission, Washington. D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

John W. Reiser. Broadcast Bureau. 
202-632-9660. 

SUPPLEMENTARY INFORMATION: 
Adopted: November 2, 1978. 

Released: November 14, 1978. 

By the Commission: Commissioner 
Washburn absent. 

Order. In the matter of reregulation 
of radio and TV broadcasting. 

1. Through the continuing study 
concerning the reregulation of radio 
and TV broadcasting, the FCC has 
under consideration the matter of 
amending part 73 of its rules to reduce 
or eliminate the application and notifi¬ 
cation filing requirements for several 
types of broadcast authorizations. 
These amendments will reduce the ap¬ 
plication burdens of licensees who 
wish to make modifications in their 
existing transmission equipment 
(modifications which have no effect on 
the coverage of the station), and 
reduce the FCC staff workload in 
processing the applications and re¬ 
quests. Along with these amendments 
to the rules which simplify the au¬ 
thorization processes, additional revi¬ 
sions include retitling of certain rule 
sections which will more correctly 


identify the subject covered. Also, 
some provisions in the present rules 
are being transferred or combined into 
other sections covering similar topics. 
This restructuring will provide the 
user of the rules with a more precise 
and convenient access to the rules. 
The reregulation of radio and TV 
broadcasting covered by this order is 
based primarily on recommendations 
of the Bureau staff responsible for 
processing applications and preparing 
authorizations. The amendments are 
being made by this reregulation order 
for the reasons specified. 

2. Licensing of multiple transmit¬ 
ters. Under the present rules, each 
transmitter of a broadcast station 
(main, alternate main, and auxiliary 
transmitters) is covered by a separate 
license. This procedure originated at 
the time when many broadcast sta¬ 
tions constructed their own transmit¬ 
ters. The licensee was required to 
submit the results of detailed techni¬ 
cal tests to the FCC before authoriza¬ 
tion was issued to permit use of the 
transmitter for program service. Since 
few' licensees construct their own 
transmitters any more, this separate 
licensing, except when different an¬ 
tenna systems are used, no longer 
serves a regulatory function. With this 
order, the rules are amended so that 
all colocated transmitters using a 
common antenna system will be cov¬ 
ered by the single station license. 

3. Installation of new transmitters. 
Station licensees specify the type of 
transmitter(s) being used. When a re¬ 
placement transmitter is installed, the 
licensee must send a notice to the FCC 
so that a modified license can be 
issued. The notification requirements 
are being deleted from the rules by 
this order. Licensees may install re¬ 
placement or additional type accepted 
transmitters without either prior au¬ 
thorization from, or notification*to the 
FCC. Upon installation of a new trans¬ 
mitter. equipment performance mea¬ 
surements are to be made for reten¬ 
tion in the station files to verify that 
the transmitter, as installed, is func¬ 
tioning correctly. These amendments 
do not preclude licensees from obtain¬ 
ing authority to use transmitters of 
their own design and construction 
upon proper application. 

4. Licensing of auxiliary antennas. 
An auxiliary antenna is one that is 
permanently installed for use when 
the main antenna is out of service for 
repairs or maintenance. The auxiliary 
antenna may be located at the same 
site as the main transmission system 
or may be located at another site as 
part of a complete auxiliary transmis¬ 
sion system. Because the location, ra¬ 
diation characteristics, or coverage 
area may differ from those specified 
for the main transmission system, sep¬ 
arate licensing of the auxiliary anten¬ 
na is required. To clarify the different 
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licensing procedures for auxiliary an¬ 
tennas and colocated transmitters, a 
new section is being included in sub¬ 
part H applicable to all stations de¬ 
scribing the licensing procedures for 
the auxiliary antennas. 

5. Emergency antennas. Whenever 
the main antenna of a station not 
having an auxiliary antenna is dam¬ 
aged. it may be necessary for the sta¬ 
tion to quickly erect and use a tempo¬ 
rary antenna in order to continue pro¬ 
gram service to the public. The pre¬ 
sent rules only provide for the use of 
an emergency antenna by commercial 
FM stations, although the use of such 
antennas is authorized on a temporary 
basis in all of the broadcast services. 
We are, therefore, consolidating the 
procedures for the temporary use of 
emergency antennas in subpart H of 
the rules for AM. FM, noncommercial 
educational FM. and TV stations. 

6. FM station conversion to stereo¬ 
phonic operatiofi. Licensees of FM sta¬ 
tions are now required to send written 
notices to the FCC when converting 
from monophonic to stereophonic 
transmissions. These notifications are 
no longer needed since the FCC has 
sufficient data on stereo transmitting 
equipment and is no longer keeping 
statistics on the number of FM sta¬ 
tions providing stereophonic pro¬ 
grams. The equipment performance 
measurements made upon completion 
of the conversion of the transmitting 
equipment are sufficient for verifica¬ 
tion of satisfactory conversions. 

7. Remote control authorizations. 
The rules now require that any broad¬ 
cast licensee who wishes to operate 
the transmitter facility by remote con¬ 
trol must obtain prior authorization to 
do so from the FCC. For all FM, and 
those AM stations using nondirec- 
tional antennas, the application is a 
simple request containing the address 
of the control point. AM stations using 
directional antennas and TV stations 
are required to submit detailed techni¬ 
cal exhibits as evidence that the sta¬ 
tion, when operated by remote con¬ 
trol. can provide adequate service to 
the public. We believe that the remote 
control authorization procedures no 
longer serve any salutory purpose for 
most nondirectional AM stations and 
FM stations, and that these stations 
could operate by remote control with¬ 
out specific remote control authority. 
Our regulatory responsibility would be 
served if the licensee using remote 
control notifies the FCC in Washing¬ 
ton, D.C., of the remote control loca¬ 
tion. Additionally, the engineer in 
charge of the radio district in which 
the station is located is to be notified 
of remote control points located other 
than at the authorized transmitter or 
studio addresses. 

8. Use of FM subcarriers for remote 
control. FM stations that plan to use 
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subcarrier transmissions for the telem¬ 
etry of transmitter data to a remote 
control or ATS monitoring point are 
now required to obtain a subsidiary 
communications authorization (SCA). 
Further, the use of the subcarrier is 
subject to the same logging require¬ 
ments as if it were used to transmit 
specialized program information. (AM 
stations may use subaudible tones 
without prior authorization and with¬ 
out logging requirements.) We believe 
that the subsidiary communications 
authorization procedures and logging 
requirements should not be applicable 
to remote control telemetry transmis¬ 
sions not intended for use by the 
public. Therefore, these amendments 
will permit such use without prior 
Commission authorization and exempt 
subcarrier telemetry operations from 
the SCA logging requirements. In this 
connection, the amendments also 
clearly state that the transmission of 
the subcarrier is only required during 
periods when the operator wishes to 
determine the operating condition of 
the transmitter. 

9. Use of FM subcarriers and AM su¬ 
baudible tones for automatic transmis¬ 
sion systems. The automatic transmis¬ 
sion system rules are amended by in¬ 
cluding provisions for use of FM sub¬ 
carriers or AM subaudible tones with¬ 
out specific authorization, similar to 
the above use w T hen remote control 
systems are used, as discussed in para¬ 
graph 8 above. 

10. Replacement of FM and TV an¬ 
tennas and transmission lines. Licens¬ 
ees who find it necessary or desirable 
to replace an existing antenna, or the 
transmission line connecting the trans¬ 
mitter to the antenna, are required to 
file an application for a construction 
permit, even though the replacement 
equipment may be identical to that in 
use. or would have no effect on the ef¬ 
fective radiated power of the station. 
A construction permit application is 
also required to use circular polariza¬ 
tion. In most cases, since the process¬ 
ing of the application for equipment 
changes raises no technical issues 
upon w f hlch the application would be 
denied, no useful purpose is served by 
continuing this traditional procedure. 
We therefore believe that FM and TV 
licensees should be permitted to make 
antenna and transmission line replace¬ 
ments or substitutions not affecting 
the station’s effective radiated power 
or antenna height without first ob¬ 
taining a construction permit. Under 
the rules as amended by this order, 
the licensee files an application to 
amend the existing station license 
after the transmission system modifi¬ 
cations have been completed. This ap¬ 
plication is only required if the new 
transmission system is different from 
that identified or the transmitter op¬ 
erating power differs from that show r n 


on the station license. These permis¬ 
sive changes do not apply to FM or TV 
directional antenna systems or where 
the changes could possible affect the 
operation of colocated or nearby AM 
stations. Authority to operate with 
temporary antenna arrangements 
during the period w T hen the modifica¬ 
tions are being made may be obtained 
with an informal request to the FCC. 

11. Upgrading of FM and TV trans¬ 
mitters. Many FM and TV aural trans¬ 
mitters are combinations of several 
functional components such as the FM 
exciter unit, stereophonic generator, 
intermediate power amplifiers, and 
final power amplifiers. Frequently, 
these components are separately con¬ 
structed units that can be separated 
both electrically and mechanically. Li¬ 
censees occasionally replace or substi¬ 
tute these units within the transmis¬ 
sion system, primarily to improve the 
quality and reliability of the program 
transmission. During the past several 
years, licensees wishing to replace FM 
exciter units or stereo generators in 
their existing transmitters were re¬ 
quired to file an informal application 
to obtain prior FCC authority to make 
the substitutions. In nearly every in¬ 
stance there has been no technical 
basis for not permitting the requested 
substitutions to be made. The replace¬ 
ment equipment has either previously 
been subject to the FCC’s type accept¬ 
ance processes or has been evaluated 
for broadcast acceptability. Therefore, 
in order to remove unnecessary appli¬ 
cation filing and processing require¬ 
ments, amendments adopted by this 
order will permit FM and TV station 
licensees to replace the modulation ex¬ 
citer units of their transmitters, and 
FM stations to replace stereo gener¬ 
ators without prior FCC authorization 
if the replacement equipment has 
been type accepted or otherwise has 
been demonstrated to be compatible 
with the transmitter in use. Licensees 
will be responsible for insuring that 
tljeir transmitters comply with the re¬ 
quired transmission standards through 
the existing performance measure¬ 
ment requirements. 

12. In addition to the above modifi¬ 
cations, this order incorporates several 
changes by retitling certain rule sec¬ 
tions and rearranging other rule provi¬ 
sions so similar subject matter is asso¬ 
ciated in the same section. Those 
amended rules which are essentially 
identical and common to all AM, FM. 
NCE-FM and TV stations are included 
in subpart H rather than being amend¬ 
ed separately for each service subpart. 

13. We conclude that, for the rea¬ 
sons set forth above, adoption of these 
revisions will serve the public interest 
and inasmuch as these amendments 
impose no additional burdens and 
raise no issue upon which comments 
would serve any useful purpose, prior 
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notice of rulemaking, effective date 
provisions and public procedure there¬ 
on are unnecessary pursuant to the 
Administrative Procedure and Judicial 
Review Act provisions of 5 U.S.C. 
553(b)(3)(B). 

14. Therefore , it is ordered , That, 
pursuant to sections 4(i) and 303(r) of 
the Communications Act of 1934. as 
amended, Part 73 of the Commission’s 
rules and regulations are amended as 
set forth below, effective November 
20. 1978. 

(Secs. 4, 303. 48 Stat., as amended. 1068. 
1082(47 US.C. 154.303).) 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

§ 1.537 l Deleted | 

1. Section 1.537 is deleted in its en¬ 
tirety. 

2. Section 73.43. including headnote. 
is amended, as follows: 

§73.13 Modification of transmission sys¬ 
tems. 

Licensees of AM stations must ob¬ 
serve the following procedures for 
making changes in authorizing station 
transmitting systems. 

(a) No changes may be made: (1) 
That would result in emissions of sig¬ 
nals outside of the authorized channel 
exceeding that which is permitted 
under § 73.40. 

(2) That would result in the external 
performance characteristics being in 
disagreement with those prescribed in 
§73.40. 

(b) The following modifications may 
be made only upon specific authority 
of the FCC. Application to make the 
changes must be filed on FCC Form 
340 (FCC Form 340 for noncommercial 
educational stations.) 

(1) Installation of a main transmit¬ 
ter which is not included on the FCC’s 
“radio equipment list” as type accept¬ 
ed for broadcast use. 

(2) Modification of an existing trans¬ 
mitter that w r ould affect its pow'er 
rating or change any of the perform¬ 
ance characteristics which are re¬ 
quired for type acceptance. 

(3) Change in the location or overall 
height of the antenna tow’er(s). 

(4) Change in the antenna system 
(see §73.45). 

(5) Change in the operating power of 
the station. 

(c) (Reserved] 

(d) The following changes in the 
transmission system equipment may 
be made without prior authorization 
from the FCC. Equipment perform¬ 
ance measurements must be made 
within 10 days after completing the 
modifications. 
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(1) Installation of a new transmitter 
which is included on the FCC’s “radio 
equipment list” as type accepted for 
broadcast use. (See § 73.1665.) 

(2) Replacement of the carrier fre¬ 
quency generator of the transmitter 
with one of a different type that has 
been demonstrated to the FCC to be 
compatible with the transmitter in 
use. 

3. Section 73.45 is amended to read 
as follows: 

§ 73.45 Antenna systems. 

(a) All applicants for new. addition¬ 
al, or different AM station facilities 
and all licensees requesting authority 
to change the transmitting system site 
of an existing station must specify an 
antenna system, the efficiency of 
which complies with the requirements 
for the class and power of station. (See 
§§73.186 and 73.189.) 

(b) The simultaneous use of a 
common antenna or antenna structure 
by more than one AM station or by a 
station of any other type or service 
may be authorized provided: 

(1) Engineering data are submitted 
showing that satisfactory operation of 
each station will be obtained without 
adversely affecting the operation of 
the other station(s). 

(2) The minimum field strength for 
each AM station complies with 
§ 73.189(b). 

(c) Should any changes be made or 
otherwise occur which could possibly 
alter the resistance of the antenna 
system, the licensee immediately must 
make a new’ determination of the an¬ 
tenna resistance (see §73.45). (If the 
changes are due to the construction of 
FM or TV transmitting facilities, see 
§ 73.316(e) or §73.658.) Upon comple¬ 
tion of the antenna resistance mea¬ 
surements an application for authority 
to resume determination of operating 
power by the direct method must be 
filed with the FCC in Washington, 
D.C.. as follows: 

(1) Whenever the measurements 
show r that the antenna or common 
point resistance differs from that 
shown on the station authorization, 
FCC Form 302 (FCC Form 341 for 
noncommercial educational stations) 
must be filed with the information 
and measurement data specified in 
§ 73.54(a). 

(2) Whenever the measurements 
show that the antenna or common 
point resistance does not differ from 
that shown on the station authoriza¬ 
tion, an informal application must be 
filed with the information specified in 
subparagraphs (3) through (6) of 
§ 73.54(e). 

(d) No AM station licensee or per¬ 
mittee may change the physical 
height of an antenna, or supporting 
structure, or make any changes in the 
antenna system which will measurably 
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alter the radiation characteristics, 
except upon application to and au¬ 
thority from the FCC. 

4. In § 73.46. the headnote is amend¬ 
ed to read as follows: 

§ 73.46 Standards of good engineering 
practice. 


See §§ 73.1665 and 1670. 

5. In §73.47. paragraph (a) is amend¬ 
ed to read as follows: 

§73.47 Equipment performance measure¬ 
ments. 

(a) The licensee of each AM station 
must make equipment performance 
measurements for each main transmit¬ 
ter when initially installed and there¬ 
after at least once each calendar year. 
One set of measurements must be 
made during the 4-month period im¬ 
mediately preceding the filing date of 
the application for renewal of the sta¬ 
tion license. The dates of completion 
of successive sets of measurements 
may be no more than 14 months apart. 
If the same transmitter is authorized 
for more than one mode of operation, 
equipment performance measure¬ 
ments need be made at the highest au¬ 
thorized power level. (Equipment per¬ 
formance measurements for auxiliary 
transmitters are not required.) Equip¬ 
ment performance measurements 
must be made with equipment adjust¬ 
ed for normal program operation and 
must include all circuits between the 
main studio microphone terminals or 
amplifier input and the antenna cir¬ 
cuit including equalizer or corrective 
circuits normally used, but without 
compression. The measurement pro¬ 
gram must yield the following infor¬ 
mation: 

(!>••• 

• • • • • 

6. Section 73.48 is amended to read 
as follows: 

73.18 Acceptability of broadcast transmit¬ 
ters for licensing. 

See §73.1660. 

7. In §73.51, paragraph (d) is amend¬ 
ed to read as follow’s: 

§73.51 Antenna input power: how deter¬ 
mined. 


(d) The antenna input power shall 
be determined on a temporary basis 
without prior authority from the FCC 
as described in paragraphs (e) and (f) 
of this section in any of the following 
circumstances: 

(1) In an emergency, where the au¬ 
thorized system has been damaged. 
(See §73.45.) 
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(2) Pending completion of author¬ 
ized changes in the antenna system. 

(3) If changes occur in the antenna 
system or its environment which af¬ 
fects or appears likely to affect the 
value of the antenna resistance. 

(4) If the antenna current meter or 
common point meter becomes defec¬ 
tive and the station does not have a 
remote reading or extension antenna 
or common point ammeter. 


8. Section 73.63 is amended to read 
as follows: 

§ 73.63 Auxiliary transmitter. 

See §73.1670. 

9. Section 73.64 is amended to read 
as follows: 

§ 73.61 Alternate main transmitter. 

See §73.1665. 

10. Section 73.66 and headnote are 
amended to read as follows: 

§ 73.66 Remote control authorizations. 

(a) The licensee of an AM station 
using a nondirectional antenna may 
operate by remote control without 
specific authorization from the FCC. 
Written notice giving the address and 
description of the remote control 
point being used must be sent to the 
FCC in Washington, D.C.. within 3 
days of commencing remote control* 
operation. When a remote control 
point is at an address or location other 
than that of either the authorized 
transmitter or studio facilities, the li¬ 
censee must also send a notice to the 
engineer in charge of the radio district 
in which the station is located. This 
additional notice is to include the full 
address, location, and telephone 
number of the remote control point. 

(b) Authority to operate an AM sta¬ 
tion using a directional antenna 
system by remote control from any 
remote control point is obtained using 
the following procedures:' 

(1) An applicant for a construction 
permit to erect a new or make modifi¬ 
cations in an existing directional an¬ 
tenna. subject to the sampling system 
requirements of §73.68, may request 
remote control authorization on the 
permit application FCC Form 301 
(FCC Form 341 for noncommercial 
educational stations.) 

(2) An existing licensee or permittee 
having a sampling system in compli¬ 
ance with the provisions of § 73.68(a) 
must request remote control authori¬ 
zation on FCC Form 301-A, and 
submit information showing that the 
directional antenna sampling system 
has been constructed according to the 
specifications of § 73.68(a). 

(3) An existing station not having an 
approved disrectional sampling system 


in compliance with the provisions of 
§ 73.68(a) must request remote control 
authorization on FCC Form 301-A. 
and submit information showing that 
the directional antenna is in proper 
adjustment and further showing the 
stability of the antenna system during 
the 1-year period specified in section 
II of the form 301-A. 

11. In §73.67 paragraph (c)(6) is de¬ 
leted and a new paragraph (d) is added 
to read as follows: 

§ 73.67 Remote control operation. 


(C) * * * 

(6) [Deleted] 

(d) Stations using directional anten¬ 
nas when operated by remote control, 
must make a skeleton proof of per¬ 
formance. as defined in §73.154, at 
least once each calendar year. The re¬ 
sults of each proof, signed and dated 
by the qualified person who made it. 
must be kept on file at the transmitter 
or remote control point for a period of 
3 years, and on request must be made 
available during that time to repre¬ 
sentatives of the FCC. 

12. Section 73.89 is deleted in its en¬ 
tirety. 

§73.89 (Deleted) 

13. Section 73.142 is amended by 
adding new paragraph (j) to read as 
follows: 

§73.142 Automatic transmission system 
facilities. 


(j) AM stations may, without further 
authority from the FCC, use subaudi- 
ble tones for the purposes of transmit¬ 
ting to ATS monitoring and alarm 
points essential data on the operating 
conditions of the broadcast transmit¬ 
ter and associated devices, subject to 
the following conditions: 

(1) The tone must have a frequency 
no higher than 30 hertz. 

(2) The amplitude of modulation of 
the carrier by the tone must not be 
higher than necessary to effect reli¬ 
able and accurate data transmission, 
and may not. in any case exceed 6%. 

(3) The tone may be transmitted 
only at such times and during inter¬ 
vals as necessary for the ATS func¬ 
tions. 

(4) Measures must be used to insure 
that during period the tone is being 
transmitted, the total modulation of 
the carrier conforms with the require¬ 
ments of § 73.55. 

(5) Tone transmission must not sig¬ 
nificantly degrade the quality of pro¬ 
gram transmission or produce an audi¬ 
ble effect resulting in public annoy¬ 
ance. 


14. Section 73.250 is amended to read 
as follows: 

§ 73.250 Acceptability of broadcast trans¬ 
mitters for licensing. 

See §73.1660. 

15. In §73.253, paragraph (a)(2) is 
amended to read as follows: 

§ 73.253 Modulation monitors. 

(a) • * • 

(2) If the station is using subcarriers 
for SCA operation or for remote con¬ 
trol or automatic transmission system 
telemetry, the licensee must have a 
modulation monitor of a type ap¬ 
proved by the FCC for monitoring 
SCA subcarrier transmissions. 

• * • • • 

16. In § 73.254, the section headnote 
is amended, paragraph (a) is deleted in 
its entirety, paragraph (b) is redesig¬ 
nated as paragraph (a) and amended, 
and paragraph (c) is redesignated as 
paragraph (b) as follows: 

§ 73.254 Equipment performance measure¬ 
ments. 

(a) The license of each FM station 
must make equipment performance 
measurements for each main transmit¬ 
ter when initially installed and there¬ 
after at least once each calendar year. 
One set of measurements must be 
made during the 4-month period im¬ 
mediately preceding the filing of the 
application for renewal of the station 
license. The dates of completion of 
successive sets of measurements may 
be no more than 14 months apart. 
(Equipment performance measure¬ 
ments for auxiliary transmitters are 
not required.) Equipment performance 
measurements must be made with 
equipment adjusted for normal pro¬ 
gram operation and shall include all 
circuits between the main studio am¬ 
plifier microphone terminals or ampli¬ 
fier input and the antenna circuit in¬ 
cluding equalizer or corrective circuits 
normally used, but without compres¬ 
sion. The measurement program must 
yield the following information: 

(!)••• 


17. Section 73.255 is amended to read 
as follows: 

§ 73.255 Auxiliary transmitter. 

See §73.1670. 

18. Section 73.256 is amended to read 
as follows: 

§ 73.256 Alternate main transmitters. 

See §73.1665. 

19. Section 73.257 and headnote are 
amended to read as follows: 
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§ 73.257 Modification of transmission sys¬ 
tems. 

Licensees of FM stations must ob¬ 
serve the following procedures for 
making changes in authorized station 
transmitting systems. 

(a) No changes shall be made: 

(1) That would result in emission of 
signals outside of the authorized chan¬ 
nel exceed that which is permitted 
under §73.314. 

(2) That would result in the external 
performance characteristics being in 
disagreement with those prescribed in 
§§73.317 and 73.322. 

(b) The following modifications may 
be made only upon specific authority 
of the FCC. Application to make such 
changes must be filed on FCC form 
301. 

(1) Installation of a main transmit¬ 
ter which is not included on the FCC’s 
“radio equipment list” as type accept¬ 
ed for broadcast use. 

(2) Modification of an existing trans¬ 
mitter which would affect its power 
rating or change any of the perform¬ 
ance characteristics which are re¬ 
quired for type acceptance. 

(3) Change in the location or overall 
height of the antenna supporting 
structure. 

(4) Change in the height above 
ground of the antenna center of radi¬ 
ation exceeding ±2 meters from that 
shown on the station authorization. 

(5) Change in the effective radiated 
power of the station in the horizontal 
plane or in the directional radiation 
characteristics of the antenna. 

(6) Change in an antenna system 
which is mounted on an AM station 
antenna or which could possibly affect 
the operation of any AM directional 
antenna system. 

(c) The following modifications may 
be made and operation commenced 
without prior authorization from the 
FCC: Provided , That the modifica¬ 
tions would not possibly affect the op¬ 
eration of any colocated or nearby AM 
station. Equipment performance mea¬ 
surements must be made and an appli¬ 
cation for license modification filed on 
FCC form 302 within 10 days following 
completion of the changes. 

(1) Replacement of a nondirectional 
antenna with one of the same or dif¬ 
ferent type or number of bays: Pro¬ 
vided That the height above ground 
of the center of radiation is within ±2 
meters of that specified in the station 
authorization, and there is no change 
in the horizontal effective radiated 
power. 

(2) Installation of a transmission 
line with one of a different type or 
length which requires change in the 
transmitter output power to maintain 
the licensed effective radiated power. 

(3) Installation of harmonic filters 
or diplexers of a different type which 
require a change in the transmitter 


output power to maintain the licensed 
effective radiated power. 

(d) The following changes in the 
transmission system equipment may 
be made without authorization from 
the FCC. Equipment performance 
measurements must be made within 10 
days after completing the modifica¬ 
tion: 

(1) Installation of a new transmitter 
which is included on the FCC’s “radio 
equipment list” as type accepted for 
broadcast use. (See § 73.1665.) 

(2) Replacement of the carrier fre¬ 
quency generator of the transmitter 
with one of a different type that has 
been demonstrated to the FCC to be 
compatible with the transmitter in 
use. 

(3) Replacement of the FM exciter 
unit of the transmitter with one that 
has been acceptable for FM station 
use through the FCC’s type accept¬ 
ance procedures and that has been 
demonstrated to the FCC to be com¬ 
patible with the transmitter in use. 

(4) Replacement of the stereophonic 
generator of the transmitter with one 
that has been demonstrated to the 
FCC to be compatible with the trans¬ 
mitter in use. 

20. Section 73.273 is amended to read 
as follows: 

§73.273 Emergency antenna. 

See §73.1680. 

21. Section 73.274 and headnote are 
amended to read as follows: 

§ 73.274 Remote control authorizations. 

(a) The licensee of an FM station 
may operate by remote control with¬ 
out authorization from the FCC. Writ¬ 
ten notice giving the address and de¬ 
scription of the remote control point 
being used must be sent to the FCC in 
Washington. D.C. within 3 days of 
commencing remote control operation 
when a remote control point is at an 
address or location other than that of 
either the authorized transmitter or 
studio facilities, the licensee must also 
send a notice to the engineer in charge 
of the radio district in which the sta¬ 
tion is located. This additional notice 
is to include the full address, location, 
and telephone number of the remote 
control point. 

(b) FM stations may, without specif¬ 
ic authority from the FCC use a sub¬ 
carrier frequency for remote control 
telemetry, in accordance with the 
technical provisions of this subpart 
and § 73.295(g), and upon installation 
of a modulation monitor type ap¬ 
proved for monitoring FM subcarrier 
transmissions. 

22. In § 73.275, a new paragraph (c) 
is added to read as follows: 


§ 73.275 Remote control operation. 


(c) When a subcarrier is used for te¬ 
lemetry of remote control data from 
the transmitter to the control point, 
radiation of the subcarrier is only nec¬ 
essary when remote transmitter read¬ 
ings are being made. However the sub¬ 
carrier must be available for telemetry 
at all times. The subcarrier logging re¬ 
quirements specified in § 73.295(f) are 
not applicable to remote control te¬ 
lemetry operation. 

23. In §73.293. paragraph (a)(2) is 
amended, the note following para¬ 
graph (b)(3) is deleted, and new para¬ 
graphs (b)(4) and (d) are added to read 
as follows: 

§ 73.293 Subsidiary Communications Au¬ 
thorizations. 

(a) • • • 

(!>••• 

(2) Transmission of signals which 
are directly related to the operation of 
FM stations; for example, relaying of 
broadcast material to other stations, 
remote cueing and order circuits, and 
similar uses. (Use of multiplex subcar¬ 
riers for transmission of control and 
data telemetry for remote control or 
automatic transmission system (ATS) 
operations does not require an SCA.) 


(b> * • • 


(4) Experimental operation of an 
FM station to obtain the technical in¬ 
formation necessary to support an ap¬ 
plication for an SCA for visual trans¬ 
missions may be conducted under the 
provisions of § 73.1510. 

(d) Prior permission to engage in 
any new or additional SCA activity 
other than the transmission of control 
and data telemetry for remote control 
ATS operation must be obtained from 
the FCC by filing an application on 
FCC form 318. 

24. In §73.295, the headnote and 
paragraphs (a) and (f) are amended to 
read as follows: 

§ 73.295 Use of multiplex subcarriers. 

(a) Use of multiplex subcarriers by 
an FM station must conform to the 
purposes authoized by the FCC under 
a Subsidiary Communications Au¬ 
thorization (SCA) except for the 
transmission control and telemetry 
data for remote control or automatic 
transmission system operation which 
may be conducted without an SCA. 


(f) A daily SCA operating log must 
be maintained for the multiplex sub- 
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carrier transmissions, except those for 
control and data telemetry for remote 
control or ATS operation. The follow¬ 
ing log entries are to be made, exclud¬ 
ing subcarrier interruptions of 15 min¬ 
utes or les: 

( 1 )* * * 


25. In §73.297. paragraph (a) is 
amended to read as follows: 

§73.297 Stereophonic broadcasting. 

(a) An FM broadcast station may. 
without specific authority from the 
FCC, transmit stereophonic programs 
upon installation of type accepted ste¬ 
reophonic transmitting equipment and 
a type approved stereophonic modula¬ 
tion monitor. Prior to commencement 
of stereophonic broadcast, equipment 
performance measurements must be 
completed. 


26. In §73.316. paragraph (i) is 
amended and paragraphs (k) and (1) 
are deleted in their entirety: 

§73.316 Antenna systems. 


(j) When the proposed FM antenna 
is to be mounted on a tow r er in the vi¬ 
cinity of an AM station directional an¬ 
tenna system and it appears that the 
operation of the directional antenna 
system may be affected, an engineer¬ 
ing study must be filed with the FM 
application concerning the effect of 
the FM antenna on the AM direction¬ 
al radiation pattern. Field measure¬ 
ments of the AM station may be re¬ 
quired prior to and following construc¬ 
tion of the FM station antenna, and 
readjustments made as necessary. 


(k) [Deleted] 

(l) [Deleted] 

§73.321 | Deleted 1 

27. Section 73.321 is deleted in its en¬ 
tirety. 

§73.330 [Deleted! 

28. Section 73.330 is deleted in its en¬ 
tirety. 

29. Section 73.342 is amended by 
adding new paragraph (j) to read as 
follows: 

§ 73.342 Automatic transmission system 
facilities. 


(j) An FM station may, without spe¬ 
cific authority from the FCC. use a 
subcarrier frequency for automatic 
transmission system telemetry in ac¬ 
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cordance with the technical provisions 
of this subpart and § 73.295(g), and 
upon installation of a modulation 
monitor type approved for monitoring 
FM subcarrier transmissions. The sub- 
carrier logging requirements specified 
in § 73.295(f) are not applicable to ATS 
telemetry operations. 

30. In §73.508, the existing text is 
designated as paragraph (a) and new 
paragraphs (b) and (c) are added to 
read as follows: 

§ 73.508 Standards of good engineering 
practice. 

(a) • * * 

(b) The transmitter and associated 
transmitting equipment of each non¬ 
commercial educational FM .station li¬ 
censed for transmitter output pow T er 
above 10 watts must be designated, 
constructed and operated in accord¬ 
ance with § 73.317. 

(c) The transmitter and associated 
transmitting equipment of each non¬ 
commercial educational FM station li¬ 
censed for transmitter power output 
of 10 watts or less, although not re¬ 
quired to meet all requirements of 
§ 73.317, must be constructed with the 
safety provisions of the current na¬ 
tional electrical code as approved by 
the American Standards Association. 
These stations must be operated, 
tuned, and adjusted so that emissions 
are not radiated outside the author¬ 
ized band causing or w'hich are capable 
of causing interference to the commu¬ 
nications of other stations. The audio 
distortion, audio frequency range, car¬ 
rier hum, noise level, and other essen¬ 
tial phases of the operation which con¬ 
trol the external effects, must be at ail 
times capable of providing satisfactory 
broadcast sendee. Studio equipment 
properly covered by an underwriter’s 
certificate will be considered as satis¬ 
fying safety requirements. 

31. Section 73.513 and headnote are 
amended to read as follows: 

§ 73.513 Noncommercial educational FM 
stations operating on unreserved chan¬ 
nels. 

Noncommercial education FM sta¬ 
tions other than class D (secondary) 
which operate on channels 261 
through 300 but which comply with 
§73.503 as to licensing requirements 
and the nature of the service ren¬ 
dered, must comply with the provi¬ 
sions of the following sections of sub¬ 
part B: §73.201 through §73.213 (clas¬ 
sification of FM broadcast stations 
and allocations of frequencies) and 
such other sections of subpart B as are 
made specifically applicable by the 
provisions of this subpart C. Stations 
in Alaska using channels 261-300 need 
not meet the minimum effective radi¬ 
ated power requirement specified in 
§73.211(a). In all other respects, sta¬ 


tions operating on channels 261 
through 300 are to be governed by the 
provisions of this subpart and not sub- 
part B. 

32. Section 73.542 is amended by 
adding new paragraph (j) to read as 
follows: 

§ 73.542 Automatic transmission system 
facilities. 


(j) A noncommercial educational FM 
station may, without specific authori¬ 
ty from the FCC. use a subcarrier fre¬ 
quency for automatic transmission 
system telemetry in accordance w r ith 
the technical provisions of this sub¬ 
part and § 73.595(g), and upon installa¬ 
tion of a modulation monitor type ap¬ 
proved by the FCC for monitoring FM 
subcarrier transmissions. The subcar¬ 
rier logging requirements specified in 
§ 73.295(f) are not applicable to ATS 
operation. 

34. Section 73.550 is amended to read 
as follows: 

§73.550 Acceptability of broadcast trans¬ 
mitters for licensing. 

See §73.1660. 

34. In §73.553. paragraph (a)(2) is 
amended to read as follows: 

§ 73.553 Modulation monitors. 

(a) • * • 

(2) If the station is using subcarriers 
for SCA operations or for remote con¬ 
trol or automatic transmission system 
telemetry, the licensee must have a 
modulation monitor of a type ap¬ 
proved by the FCC for monitoring 
SCA subcarriers transmissions. 


35. In § 73.554, the section headnote 
is amended, paragraphs (a) and (b) are 
deleted in their entirety, paragraphs 
(c) and (d) are redesignated as para¬ 
graphs (a), and (b). and the redesig¬ 
nated paragraph (a) is amended in 
part to read as follows: 

§ 73.554 Equipment performance measure¬ 
ments. 

(a) The licensee of each noncommer¬ 
cial educational FM station with 
transmitter output power above 10 
watts must make equipment measure¬ 
ments of each main transmitter when 
initially installed and thereafter at 
least once each calendar year. One set 
of measurements must be made during 
the 4-month period immediately pre¬ 
ceding the filing date of the applica¬ 
tion for renewal of the station license. 
The dates of completion of successive 
sets of measurements must be no more 
than 14 months apart. (Equipment 
performance measurements for auxil¬ 
iary transmitters are not required.) 
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Equipment performance measure¬ 
ments must be made with equipment 
adjusted for normal program oper¬ 
ation and shall include all circuits be¬ 
tween the main studio microphone ter¬ 
minals or amplifier input and the an¬ 
tenna circuit, including equalizer or 
corrective circuits normally used, but 
without compression. The measure¬ 
ment program must yield the follow¬ 
ing information: 

( 1 )• * * 

***** 

36. Section 73.555 is amended to read 
as follows: 

§ 73.555 Auxiliary transmitter. 

See § 73.1670. 

37. Section 73.556 is amended to read 
as follows: 

x 

§ 73.556 Alternate main transmitters. 

See §73.1665. 

38. Section 73.557. including head- 
note, is amended to read as follows: 

§73.557 Modification of transmission sys¬ 
tems. 

Licensees of noncommercial educa¬ 
tional FM stations must observe the 
following procedures for making 
changes in authorized station trans¬ 
mitting systems. 

(a) No changes may be made: 

(1) That would result in emission of 
signals outside of the authorized chan¬ 
nel exceeding that which is permitted 
under §73.314. 

(2) That would result in the external 
performance characteristics being in 
disagreement with those prescribed in 
§§ 73.317 and 73.322. 

(b) The following modifications may 
be made only upon specific authority 
of the FCC. Application to make the 
changes must be filed on FCC form 
340. 

(1) Installation of a main transmit¬ 
ter which is not included on the FCC’s 
• radio equipment list” as type accept¬ 
ed for broadcast use. 

(2) Modification of an existing trans¬ 
mitter which would affect its power 
rating or change any of the perform¬ 
ance characteristics which are re¬ 
quired for type acceptance. 

(3) Change in the location or the 
overall height of the antenna support¬ 
ing structure. 

(4) Change in the height above 
ground of the antenna center of radi¬ 
ation exceeding ±2 meters from that 
shown on the station authorization. 

(5) Change in the effective radiated 
power of the station in the horizontal 
plane or in the directional radiation 
characteristics of the antenna. 

(6) Change in an antenna system 
which is mounted on an AM station 
antenna or which could possibly affect 
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the operation of any AM directional 
antenna system. 

(c) The following modifications may 
be made and operation commenced 
without prior authorization from the 
FCC: Provided, That the modifica¬ 
tions would not possibly affect the op¬ 
eration of any co-related or nearby 
AM station. Equipment performance 
measurements must be made and an 
application for license modification 
filed on FCC form 341 within 10 days 
following completion of the changes. 

(1) Replacement of a nondirectional 
antenna with one of the same or dif¬ 
ferent type or number of bays. Pro¬ 
vided, That the height above ground 
of the center of radiation is within ±2 
meters of that specified in the station 
authorization, and there is no change 
in the horizontal effective radiated 
power. 

(2) Installation of a transmission 
line with one of a different type or 
length which requires change in the 
transmitter output power to maintain 
the licensed effective radiated power. 

(3) Installation of harmonic filters 
or diplexers of a different type which 
require a change in the transmitter 
output power to maintain the licensed 
effective radiated power. 

(d) The following changes in the 
transmission systems equipment may 
be made without prior authorization 
from the FCC. Equipment perform¬ 
ance measurements must be made 
within 10 days after completing the 
modification: 

(1) Installation of a new transmitter 
which is included on the FCC*s “Radio 
Equipment List” as type accepted for 
use. (See §73.1665.) 

(2) Replacement of the carrier fre¬ 
quency generator of the transmitter 
with one of a different type that has 
been demonstrated to the FCC to be 
compatible with the transmitter in 
use. 

(3) Replacement of the FM exciter 
unit of the transmitter with one that 
has been acceptable for FM station 
use through the FCC’s type accept¬ 
ance procedures and that has been 
demonstrated to the FCC to be com¬ 
patible with the transmitter in use. 

(4) Replacement of the stereophonic 
generator of the transmitter with one 
that has been demonstrated to the 
FCC to be compatible with the trans¬ 
mitter in use. 

39. Section 73.572 and headnote are 
amended to read as follows: 

§ 73.572 Remote control authorizations. 

(a) The licensee of a noncommercial 
educational FM station may operate 
by remote control without authoriza¬ 
tion from the FCC. However, written 
notice giving the address and descrip¬ 
tion of the remote control point being 
used must be sent to the FCC in 
Washington, D.C. within three days of 
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commencing remote control operation. 
When a remote control point is at an 
address or location other than that of 
either the authorized transmitter or 
studio facilities, the licensee must also 
send a notice to the engineer in charge 
of the radio district in which the sta¬ 
tion is located. This additional notice 
is to include the full address, location, 
and telephone number of the remote 
control point. 

(b) A noncommercial educational 
FM station may, without specific au¬ 
thority from the FCC. use a subcarrier 
frequency for remote control or auto¬ 
matic transmission system telemetry, 
in accordance with the technical provi¬ 
sions of this part and § 73.595(g). and 
upon installation of a modulation 
monitor type approved for monitoring 
FM subcarrier transmissions. 

40. In §73.573, a new r paragraph (c) 
is added to read as follows: 

§ 73.573 Remote control operation. 


(c) When a subcarrier is used for te¬ 
lemetry of remote control data from 
the transmitter to the control point, 
radiation of the subcarrier is only nec¬ 
essary when remote transmitter read¬ 
ings are being made. However the sub- 
carrier must be available for telemetry 
at all times. The subcarrier logging re¬ 
quirements specified in § 73.595(f) are 
not applicable to remote control te¬ 
lemetry. 

41. In §73.593 paragraph (a)(2) is 
amended, the note following para¬ 
graph (b)(3) is deleted, and new para¬ 
graphs (b)(4) and (d) are added to read 
as follows: 

§ 73.593 Subsidiary C'o'mmunicationK Au¬ 
thorizations. 

(a) • * • 

( 1 ) • • • 

(2) Transmission of signals which 
are directly related to the operation of 
noncommercial educational FM sta¬ 
tions: for example, relaying of broad¬ 
cast material to other stations, remote 
cueing and order circuits, and similar 
uses. (Use of multiplex subcarriers for 
transmission of control and data te¬ 
lemetry for remote control automatic 
transmission system (ATS) operations 
does not require an SC A.) 


(b) • • • 


(4) Experimental operation of a non¬ 
commercial educational FM station to 
obtain the technical information nec¬ 
essary to support an application for an 
SCA for visual transmissions may be 
conducted under the provisions of 
§73.1510. 
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(d) Prior permission to engage in 
any new or additional SCA activity 
other than the transmission of control 
and data telemetry for remote control 
ATS operation must be obtained from 
the FCC by filing an application on 
PCC form 318. 

42. In §73.595. the headnote and 
paragraphs (a) and (f) are amended to 
read as follows: 

73.595 L’se of multiplex subcarriers. 

(a) Use of multiplex subcarriers by 
an FM station must conform to the 
purposes authorized by the FCC under 
a Subsidiary Communications Au¬ 
thorization (SCA) except for the 
transmission control and telemetry 
data for remote control or automatic 
transmission system operation which 
may be conducted without an SCA. 


(f) A daily SCA operating log must 
be maintained for the multiplex sub¬ 
carrier transmissions, except those for 
control and data telemetry for remote 
control or ATS operation. The follow¬ 
ing log entries are to be made, exclud¬ 
ing subcarrier interruptions of 15 min¬ 
utes or less: 

(!)••• 


43. In §73.596. paragraph (a) is 
amended to read as follows: 

§ 73.596 Stereophonic broadcasting. 

(a) A noncommercial educational 
FM broadcast station may. without 
specific authority from the FCC. 
transmit stereophonic programs upon 
installation of type accepted stereo¬ 
phonic transmitting equipment and. 
for stations authorized to operate with 
a transmitter output power over 10 
watts, a type approved stereophonic 
modulation monitor. Prior to com¬ 
mencement of stereophonic broad¬ 
casts. equipment performance mea¬ 
surements must be completed. 


44. Section 73.637 is amended to read 
as follows: 

§ 73.637 Alternate main transmitters. 

See §73.1665. 

45. Section 73.638 is amended to read 
as follows: 

§ 73.638 Auxiliary transmitter. 

See §73.1670. 

46. Section 73.639 including head- 
note is amended to read as follows: 

§ 73.639 Modification of transmission sys¬ 
tems. 

Licensees of TV stations must ob¬ 
serve the following procedures for 


making changes in authorized station 
transmitting systems. 

(a) No changes shall be made: 

(1) That would result in emission of 
signals outside of the authorized chan¬ 
nel exceed that which is permitted 
under § 73.687(i)(l). 

(2) That would result ip the external 
performance characteristic being in 
disagreement with that prescribed in 
§§ 73.682 and 73.687. 

(b) The following modifications may 
be made only upon specific authority 
of the FCC. Application to make such 
changes shall be filed on FCC form 
301 (FCC form 340 for noncommercial 
educational stations.) 

(1) Installation of a main transmit¬ 
ter which is not included on the FCC's 
“radio equipment list” as type accept¬ 
ed for broadcast use. 

(2) Modification of an existing trans¬ 
mitter which would affect its power 
rating or modify any of the perform¬ 
ance characteristics which are re¬ 
quired for type acceptance. 

(3) Change in the location or the 
overall height of the antenna support¬ 
ing structure. 

(4) Change in the height above 
ground of the antenna center of radi¬ 
ation exceeding ±2 meters from that 
shown on the station authorization. 

(5) Change in the effective radiated 
power of the station in the horizontal 
plane or in the directional radiation 
characteristics of the antenna. 

(6) Change in an antenna system 
which is mounted on an AM station 
antenna or which could possibly affect 
the operation of any AM directional 
antenna system. 

(c) The following modifications may 
be made and operation commenced 
without prior authorization from the 
FCC: Provided, That the modifica¬ 
tions would not possibly affect the op¬ 
eration of any co-located or nearby 
AM station. Equipment performance 
measurements must be made and an 
application for license modification 
filed on FCC form 302 (FCC form 341 
for noncommercial educational TV 
stations) within 10 days following com¬ 
pletion of the changes. 

(1) Replacement of a nondirectional 
antenna with one of the same or dif¬ 
ferent type or number of bays: Pro¬ 
vided, That the height above ground 
of the center of radiation is within ± 2 
meters of that specified in the station 
authorization, and there is no change 
in the horizontal effective radiated 
power. 

(2) Installation of a transmission 
line with one of a different type or 
length which requires change in the 
transmitter output power to maintain 
the licensed effective radiated power. 

(3) Installation of harmonic filters, 
sideband filters or diplexers of a dif¬ 
ferent type which requires a change in 
the transmitter output power to main¬ 


tain the licensed effective radiated 
power. 

(d) The following changes in the 
transmission systems equipment may 
be made without prior authorization 
from the FCC. Equipment perform¬ 
ance measurements must be made 
within 10 days after completing the 
modification: 

(1) Installation of a new transmitter 
which is included on the FCC’s “radio 
equipment list” as type accepted for 
broadcast use. (See § 73.1665.) 

(2) Replacement of the carrier fre¬ 
quency generator of the transmitter 
with one of a different type that has 
been demonstrated to the FCC to be 
compatible with the transmitter in 
use. 

47. Section 73.640 is amended to read 
as follows: 

§ 73.610 Acceptability of broadcast trans¬ 
mitters for licensing. 

See §73.1660. 

48. In §73.677, paragraph (a)<10) is 
deleted and marked “Reserved.” 

§ 73.677 Remote control authorization. 


(a) * • • 

(10) [Reserved] 

• • • • • 

49. In §73.685, paragraph (h)(2) is 
amended to read as follows: 

§ 73.685 Transmitter location and antenna 
system. 


(h) * * * 


(2) When the proposed TV antenna 
is to be mounted on a tower in the vi¬ 
cinity of an AM station directional an¬ 
tenna system and it appears that the 
operation of the directional antenna 
system may be affected, an engineer¬ 
ing study must be filed with the TV 
application concerning the effect of 
the TV antenna on the AM directional 
radiation pattern. Field measurements 
of the AM stations may be required 
prior to and following construction of 
the TV station antenna, and readjust¬ 
ments made as necessary. 


50. A new §73.1660 is added to Sub¬ 
part H to read as follows: 

§73.1660 Type acceptance of broadcast 
transmitters. 

(a) A transmitter may be type ac¬ 
cepted upon request of any manufac¬ 
turer of transmitters following the 
type acceptance procedure described 
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in Part 2 of the FCC’s rules by submit¬ 
ting data and information to show 
that the transmitter meets the techni¬ 
cal specifications for the type of 
broadcast service for which it is to be 
used. If acceptable the transmitter will 
be included on the FCC’s published 
“radio equipment list.” 

fb) A permittee or licensee planning 
to install and use as a main transmit¬ 
ter one not included on the FCC’s 
“radio equipment list” must obtain au¬ 
thority to use such a transmitter by 
filing an application for a construction 
permit on FCC form 301 (FCC form 
340 for noncommercial educational 
stations). The application must in¬ 
clude a complete description and cir¬ 
cuit diagram of the transmitter, de¬ 
scription of the carrier frequency de¬ 
termining circuits, complete operating 
parameters, and measurement data as 
required for type acceptance for the 
type of broadcast station at which it 
will be used. 

(c) A transmitter which was in use 
prior to January 30. 1955, may contin¬ 
ue to be used by the licensee, and suc¬ 
cessors or assignees, if it continues to 
comply with the technical require¬ 
ments for the type of station at which 
if is used. 

(d) Additional rules concerning type 
acceptance, modification of type ac¬ 
cepted transmitters, and withdrawal of 
type acceptance are in Part 2 of the 
FCC’s rules. 

51, A new §73.1665 is added to Sub- 
part H to read as follows: 

§73.1665 Main transmitters. 

(a) Each broadcast station must 
have one or more main transmitters 
which comply with the provisions of 
transmitter technical requirements for 
type and class of station. Main trans¬ 
mitters are those which are used for 
regular program transmissions having 
POW r er ratings appropriate for the au¬ 
thorized operating power(s). In addi¬ 
tion. AM stations must use transmit¬ 
ters meeting the power rating specifi¬ 
cations of § 73.41. 

(b) A licensee may, without further 
authority or notification to the FCC, 
replace an existing main transmitter 
or install additional main transmitters 
for use with the authorized antenna if 
the replacement or additional 
transmitter(s) is type accepted as 
shown in the FCC “radio equipment 
list.” Within 10 days after commence¬ 
ment of regular use of the replace¬ 
ment or additional transmitter(s), 
equipment performance measure¬ 
ments. as prescribed for the type of 
station are to be completed and a cer¬ 
tification must be entered in the sta¬ 
tion, maintenance log by the station’s 
consulting engineer, technical direc¬ 
tor, or chief operator that the station 
with the new transmitter(s). as in¬ 
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stalled, complies with the technical 
provisions of this part. 

Note.— After January 1. 1979. no new li¬ 
censes will be issued nor will existing li¬ 
censes be renewed for alternate main trans¬ 
mitters operating Into a single main anten¬ 
na system. Further, licenses issued after 
that date will no longer identify the specific 
transmitters which are shown in the FCC’s 
“radio equipment list" as type accepted for 
broadcast use. Composite or other transmit¬ 
ting equipment which has been licensed for 
use based on data filed by the licensee will 
continue to be specified on station authori¬ 
zations. 

52. A new §73.1670 is added to read 
as follows: 

§73.1670 Auxiliary transmitters. 

(a) A licensee of a broadcast station 
may. without further authority from 
the FCC, install and use with the main 
antenna system one or more auxiliary 
transmitters for the following pur¬ 
poses: 

(1) The transmission of regular pro¬ 
grams upon failure of the main trans¬ 
mitter. 

(2) The transmission of regular pro¬ 
grams during maintenance or modifi¬ 
cation of the main transmitter. 

(3) Emergency broadcast system op¬ 
eration. 

(4) The transmission of regular pro¬ 
grams by an AM station under a Pre¬ 
sunrise Service Authority (PSA). 

(5) The transmission of tests to de¬ 
termine the operating condition of the 
auxiliary transmitter or auxiliary an¬ 
tenna. 

(6) For testing, upon the request of 
representatives of the FCC. 

(b) Authorization to install an auxil¬ 
iary transmitter for use with other 
than the main antenna must be ob¬ 
tained by filing an application for a 
construction permit on FCC form 301 
(FCC form 340 for noncommercial 
educational stations). 

(c) The following technical and oper¬ 
ating standards apply to auxiliary 
transmitter: 

(1) The auxiliary transmitter may be 
operated on only the station’s author¬ 
ized frequency and within the required 
carrier frequency departure tolerance 
for the type of station. 

(2) The carrier frequency of the aux¬ 
iliary transmitter must be measured as 
often as necessary to insure that it is 
maintained within the prescribed tol¬ 
erance. If the transmitter is used daily 
for a period of more than 40 days, the 
measurement must be made at least 
once each calendar month with not 
more than 40 days between successive 
measurements. 

(3) When using an auxiliary trans¬ 
mitter, the operating power may be 
less than the authorized power but 
may not exceed the authorized power 
within the permitted tolerance for the 
type of station. If operation with an 
auxiliary transmitter at reduced power 
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continues for a period exceeding 10 
days, the FCC in Washington, D.C. 
must be notified. (See §73.52, AM; 
§73.267. FM: §73.567. NCE-FM: and 
§73.689, TV.) 

(4) If the operation of an auxiliary 
transmitter exceeds 2 consecutive 
days, an aural modulation monitor 
must be used with monitor indications 
available at the transmitter control 
point. 

(5) Normal operator requirements 
apply to the operation of the auxiliary 
transmitter. 

Note.—A fter January 1. 1979. new licenses 
will not be issued nor will existing licenses 
be renewed for auxiliary transmitters that 
are operated into the main antenna system. 

53. A new § 73.1675 is added to part 
73, subpart H. to read as follows: 

§ 73.1675 Auxiliary antennas. 

(a) An auxiliary antenna is one that 
is permanently installed and available 
for use when the main transmission 
system is out of service for repairs or 
replacement. Auxiliary antennas may 
be located at the same site as the sta¬ 
tion’s main antenna or at a separate 
site. 

(b) Authority to construct an auxil¬ 
iary antenna must be obtained by 
filing an application for a construction 
permit on FCC form 301 (FCC form 
340 for noncommercial educational 
stations). 

54. A new §73.1680 is added to part 
73, subpart H, to read as follows: 

§73.16K0 Emergency antennas. 

(a) An emergency antenna is one 
that is erected for temporary use after 
the authorized main and auxiliary an¬ 
tennas are damaged and cannot be 
used. 

(b) Prior authority from the FCC is 
not required to erect and commence 
using an emergency antenna to restore 
program service to the public, however 
an informal request to continue oper¬ 
ation with the emergency antenna 
must be made to the FCC in Washing¬ 
ton, D.C. within 24 hours after com¬ 
mencement of its use. The request is 
to include the damage to the author¬ 
ized antenna(s), description of the 
emergency antenna, and the station 
operation power with the emergency 
antenna. 

(1) AM stations . AM stations may 
use a horizontal or vertical wire or a 
nondirectional vertical element of a di¬ 
rectional antenna as an emergency an¬ 
tenna. 

(2) FM and TV stations. FM and TV 
stations may erect any suitable radia¬ 
tor. or use operable sections of the au¬ 
thorized antenna(s) as an emergency 
antenna. 

(c) The FCC may prescribe the 
output power, radiation limits, or 
other operating conditions when using 
an emergency antenna, and emergency 
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3. Petitioner states that Greensboro 
and Greene County have been experi¬ 
encing a change in population and em¬ 
ployment trends over the past few 
years. It asserts that the area which is 
now supporting a gradual and eco¬ 
nomically sound transition to manu¬ 
facturing, industry and services, has 
had, between 1960-70, an 18 percent 
growth in services, 25 percent growth 
in wholesale and retail trade, a 63 per¬ 
cent growth in contract construction 
and 176 percent growth in finance, in¬ 
surance and real estate. 

4. We have given careful considera¬ 
tion to the proposal and believe that 
channel 280A should be assigned to 
Greensboro, Ga., to provide Greens¬ 
boro and Greene County with a first 
local aural broadcast service. 

5. Authority for the adoption of the 
amendment is contained in sections 
4<i). 5(d)(1), 303 (g) and (r) and 307(b) 
of the Communications Act of 1934, as 
amended, and §0.281 of the Commis¬ 
sion’s rules. 

6. Accordingly , it is ordered , That ef¬ 
fective December 21, 1978, § 73.202(b) 
of the Commission’s rules and regula¬ 
tions, the FM Table of Assignments, is 
amended, as it pertains to the commu¬ 
nity listed below: 


FOR FURTHER INFORMATION 
CONTACT: 

Freda Lippert Thyden, Broadcast 
Bureau, 202-632-7792. 

SUPPLEMENTARY INFORMATION: 
This is a correction of the report and 
order released on April 7, 1978. in 
docket No. 21489, which appeared in 
the Federal Register on Wednesday, 
April 12. 1978, page 15322. 

In the matter of repeal of program¬ 
ing restrictions on subscription televi¬ 
sion. Erratum 

Released: November 8, 1978. 

The report and order in the above- 
entitled proceeding, docket No. 21489, 
adopted April 5, 1978, FCC 78-245. 
Mimeo No. 84933, is corrected by the 
deletion of the note following para¬ 
graph (b) of 47 CFR 73.643. This dele¬ 
tion was inadvertently omitted from 
the report and order as published. 

Federal Communications 
Commission. 

William J. Tricarico, 

Secretary. 

fFR Doc. 78 32328 Filed 11-16-78: 8:45 am] 


[6712-01-M] 
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antenna authorizations may be modi¬ 
fied or terminated in the event harm¬ 
ful interference is caused to other sta¬ 
tions or sendees by the use of an emer¬ 
gency antenna. 

fFR Doc. 78-32325 Filed 11-16-78; 8:45 am] 


[6712-01-Ml 

[BC Docket No. 78-138: RM-3067] 

PART 73—RADIO BROADCAST 
SERVICES 

FM Broadcast Station in Greensboro, 
GA.; Changes Made in Table of 
Assignments 

AGENCY: Federal Communications 
Commission. 

ACTION: Report and order. 

SUMMARY: Action taken herein, as a 
result of a petition for rulemaking 
filed by the partnership of Boswell 
and Dingier, assigns FM channel 280A 
to Greensboro, Ga.. as that communi¬ 
ty’s first FM assignment. The pro¬ 
posed station could render a first local 
aural broadcast service to the commu¬ 
nity. 

EFFECTIVE DATE: December 21, 
1978. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Mildred B. Nesterak. Broadcast 
Bureau, 202-632-7792. 

SUPPLEMENTARY INFORMATION: 

Report and Order 

Adopted: November 7. 1978. 

Released: November 13. 1978. 

In the matter of amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations. (Greensboro, Ga.), 
BC Docket No. 78-138, RM-3067. 

1. The Commission has before it for 
consideration a notice of proposed ru¬ 
lemaking, adopted April 21. 1978, 43 
FR 19241, proposing the assignment of 
FM channel 280A to Greensboro, Ga.. 
as that community’s first FM assign¬ 
ment. The notice was issued in re¬ 
sponse to a petition by the partner¬ 
ship of Boswell and Dingier (“petition¬ 
er”). Petitioner filed supporting com¬ 
ments reaffirming its intention to 
apply for the channel, if assigned. No 
opposing comments to the proposal 
have been received. 

2. Greensboro (pop. 2,583), seat of 
Greene County (pop. 10.212) ', is locat¬ 
ed in the east central part of Georgia, 
approximately 109 kilometers (68 
miles) east of Atlanta and 104 kilome¬ 
ters (65 miles) northeast of Macon. 

\Ga. 


•Population figures are taken from the 
1970 U.S. Census. 


Ciiy Channel No. 

Greensboro, Ga..... 280A 


7. It is further ordered , That this 
proceeding is terminated. 

(Secs. 4, 5. 303, 48 Stat., as amended, 1066, 
1068. 1082 (47 U.S.C. 154. 155, 303).) 

Federal Communications 
Commission, 

Wallace E. Johnson, 

Chief, Broadcast Bureau. 
IFR Doc. 78-32327 Filed 11-16-78: 8 45 am] 
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(Docket No. 21489] 

PART 73—RADIO BROADCAST 
SERVICES 

Repeal of Programing Restrictions on 
Subscription Television; Correction 

AGENCY: Federal Communications 
Commission. 

ACTION: Erratum. 

SUMMARY: This deletion was inad¬ 
vertently omitted from a document 
which was published in the Federal 
Register. The deletion removes the 
note following paragraph (b) of 47 
CFR 73.643. 

EFFECTIVE DATE: May 22, 1978. 

ADDRESS: Federal Communications 
Commission, Washington. D.C. 20554. 


[Docket No. 20829: FCC 78 694] 

PART 76—CABLE TELEVISION 
SERVICES 

Nondiscrimination in the Employment 
Policies and Practices of Cable 
Television Applicants and Certifi¬ 
cate Holders and Licensees of 
Cable Television Relay Stations 

AGENCY: Federal Communications 
Commission. 

ACTION: Report and order in docket 
No. 20829, “Nondiscrimination in the 
Employment Policies and Practices of 
Cable Television Applicants and Cer¬ 
tificate Holders and Licensees of Cable 
Television Relay Stations.” 

SUMMARY: Commission reaffirms its 
jurisdication to regulate the employ¬ 
ment practices of cable television sys¬ 
tems to insure equal employment op¬ 
portunity. Existing §76.311 of the 
Commission’s Rules is reorganized and 
some provisions are reworded to im¬ 
prove readability. Minor substantive 
changes in §76.311 are adopted. Com¬ 
mission clarifies the requirments of its 
present EEO rules and adopts various 
internal monitoring and enforcement 
procedures designed to improve EEO 
compliance, including a commitment 
by the Commission to collect and col¬ 
late local labor pool availability data 
in order to provide a more meaningful 
means of statistically evaluating oper¬ 
ator performance in the employment 
area. 
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EFFECTIVE DATE: December 15, 
1978. 

ADDRESS: Office of the Secretary, 
Federal Communications Commission, 
1919 M Street NW„ Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Bob Ratcliffe, Cable Television 

Bureau. 202-632-9703. 

Report and Order—Proceeding 
Terminated 

Adopted: September 27. 1978. 

Released: November 6, 1978. 

By the Commission: Commissioner 
Quello absent. 

In the matter of: Nondiscrimination 
in the employment policies and prac¬ 
tices .of cable television applicants and 
certificate holders and licensees of 
cable television relay stations, docket 
No. 20829. 

1. The Commission has before it a 
notice of proposed rulemaking in 
docket 20829. FCC 76-749, 60 FCC 2d 
618 (1976) (hereinafter Notice), con¬ 
cerning nondiscrimination in the em¬ 
ployment policies and practices of 
cable television applicants and certifi¬ 
cate holders and cable television relay 
station (CARS) licensees, together 
with comments filed in response there¬ 
to. 1 The Notice contemplated both 
clarification and amendment of our 
equal employment opportunity (EEO) 
rules 2 and procedures and was 
prompted primarily by a study of 
annual employment reports (FCC 
form 395A) filed by cable television 
systems in 1974. That study indicated 
that minorities and females were dis¬ 
proportionately represented in the 
lesser skilled and lower paying job cat¬ 
egories within the cable industry and 
that, in general, these groups were not 
employed in numbers commensurate 
with their availability. 5 These results. 


'The parties participating In this proceed¬ 
ing are listed in appendix A. See 41 FR 
56211, December 27, 1976. 

•The relevant provisions are contained in 
§ 76.311 of the Commission’s rules and apply 
to operators of cable television systems, 
both in that capacity and as licensees or 
permittees of CARS stations. See § 78.75. 
We note that, in an effort to improve the 
readability of these regulations, we have 
today revised §76.311 by simplifying its in¬ 
ternal organization and rewording some of 
its constituent parts. See appendix B. We do 
not intend by this revision, however, to alter 
the substance of the rule in any respects 
other than those sepcifically noted else¬ 
where herein. In order to maintain consist¬ 
ency with the Notice and avoid possible con¬ 
fusion. references to §76.311 throughout 
this document are based upon its existing 
structure and paragraphing scheme. 

’Subsequent Commission samples of cable 
industry employment profile data for 1976 
and 1977, while indicating some improve¬ 
ment in minority and female employment 
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in turn, suggested that the EEO pro¬ 
grams being utilized by cable televi¬ 
sion operators were not sufficiently 
active and affirmative. We consequent¬ 
ly advanced various proposals in the 
Notice as possible means of promoting 
a fuller realization of our equal em¬ 
ployment goals in the cable television 
field without unnecessarily increasing 
the regulatory burden on cable opera¬ 
tors. 

2. Specifically, the Notice first un¬ 
dertook to describe and exemplify 
some of those elements of an effective 
affirmative action program which we 
deem essential under existing EEO 
rule requirements. Second, we consid¬ 
ered possible methods, apart from 
analysis of FCC form 395A's, which 
might be used to meaningfully evalu¬ 
ate the implementation of affirmative 
action programs. In this connection we 
made several specific proposals, in¬ 
cluding: (a) A requirement that system 
operators conduct and submit local 
labor force availability surveys, (b) a 
requirement that system operators file 
updated EEO program statements 
with the Commission at regular inter¬ 
vals, (c) a proposal to establish five (5) 
or perhaps ten (10) full-time cable 
system employees as a threshold con¬ 
dition for filing WTitten EEO program 
statements, and (d) a proposal to 
exempt from coverage in a system's 
EEO program any minority group ’ in¬ 
significantly" represented in the filing 
system’s local labor pool. We also pre¬ 
sented a sample affirmative action 
program which incorporated many of 
the above-mentioned proposals and 
asked comment as to whether this 
sample program should be adopted as 
a guideline or an official Commission 
form. Third, the Notice outlined a 
range of monitoring and enforcement 
techniques, including the use of “goals 
and timetables", which might be em¬ 
ployed by the Commission in seeking 
to assure compliance with our EEO 
rules and to remedy significant depar¬ 
tures from our equal employment ob¬ 
jectives. Finally, we discussed the pro¬ 
cedures we intend to follow in dispos¬ 
ing of individual complaints of em¬ 
ployment discrimination and the role 
such complaints will play in our over¬ 
all enforcement program. 


patterns since 1974, generally attest to the 
continued underrepresentation of these 
groups. The results of these studies, as well 
as the 1974 figures, are attached at appen¬ 
dix C. It must be remembered, of course, 
that because these statistical surveys relied 
solely on FCC form 395A data and were not 
adjusted to account for local labor pool 
availability variations, they cannot be con¬ 
sidered precise measures of EEO perform¬ 
ance. They are. nonetheless, sufficiently re¬ 
liable approximations of the general range 
of industry achievement in utilizing minor¬ 
ity and female employees to raise legitimate 
questions concerning the adequacy of cable 
systems’ EEO compliance and to support 
our conclusion that further efforts on our 
part are required in this area. 
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3. Just prior to our adoption of the 
Notice, the Supreme Court issued its 
decision in NAACP v. FPC , 425 U.S. 
662 (1976). Therein the Court held 
that the authority of a Federal agency 
to regulate or consider the employ¬ 
ment practices of its regulatees must 
be derived from the specific statutory 
purposes and functions of the agency 
and may not be based simply on a 
broad mandate to regulate in the 
public interest. Id. at 669. Recognizing 
that this decision might have signifi¬ 
cant jurisdictional implications for its 
proposals, the Commission stated in 
the Notice: 

In light of the Supreme Court’s opinion, 
we seek comment as to whether our pro¬ 
posed actions are within the Commission’s 
"statutory authority to consider the conse¬ 
quences of employment discrimination in 
performing its mandated regulatory func¬ 
tions.” 60 FCC 2d at 521 (citation omitted). 

In view of the pervasive importance of 
this issue, we shall address it. and the 
comments directed to it, at the outset. 

Jurisdiction 

4. Comments. A majority of the com¬ 
menting parties 4 argue that the Com¬ 
mission’s jurisdiction to regulate the 
employment practices of cable televi¬ 
sion operators is either highly suspect 
or lacking altogether. They contend 
that neither the Court's decision in 
FPC, supra, nor any reasonable con¬ 
struction of the Commission’s estab¬ 
lished “ancillary" authority over cable 
television can support our regulatory 
proposals, or, indeed, our existing EEO 
rules. 

5. NCTA, CZR and Sammons first 
point to the decision in FPC as pre¬ 
cluding sole reliance on the national 
policy against discrimination, which 
CZR considers to be the position taken 
in the Notice, as a basis for the Com¬ 
mission's jurisdiction. Such reliance, 
they reason, would constitute the very 
kind of unspecific “public interest" 
justification for regulatory authority 
w f hich the Court expressly rejected. 
These same parties also contend that, 
although the decision in FPC appears 
to sanction the Commission’s existing 
regulation of employment practices as 
“necessary to enable the FCC to satis¬ 
fy its (statutory) obligation • • • to 
insure (nondiscriminatory program¬ 
ing)," 5 the Court’s conclusion in this 
regard was mere dictum and thus not 
binding. In any event, it is reasoned, 
the Court’s conclusion was based on 
considerations applicable only to 
broadcasters and cannot, therefore, be 
taken to approve EEO regulation for 


4 National Cable Television Association 
(NCTA); Cole. Zylstra and Raywid (CZR); 
Cablecom-General, Inc. (Cablecom): Sam¬ 
mons Communications, Inc., et al. (Sam¬ 
mons) (see appendix A for a complete listing 
of the parlies filing jointly with Sammons). 

M25 U.S. at 670, n. 7. 


FEDERAL REGISTER, VOL. 43, NO. 223—FRIDAY, NOVEMBER 17, 197B 








53744 

cable television systems.® The parties 
consequently argue that the Court’s 
reference to the cable television EEO 
rules, which was remarked in our 
Notice, * * 7 was either an error or, at best, 
inappropriate. 8 

6. NCTA also argues that the Com¬ 
mission’s past attempts to base its 
cable EEO jurisdiction on an analogy 
to its obligation and authority to regu¬ 
late the employment practices of 
broadcasters and common carriers are 
misplaced. NCTA notes that because 
cable systems do not utilize the spec¬ 
trum in their activities, the same regu¬ 
latory restrictions designed to insure 
nondiscriminatory programing which 
broadcasters legitimately incur as 
users of a limited public resource 
cannot be applied. And, since cable is 
not mentioned in the Communications 
Act and the Commission has necessar¬ 
ily refrained from asserting full licens¬ 
ing authority in the area, jurisdiction 
cannot be grounded on the statutory 
licensing responsibilities which the 
Commission has in the broadcast field. 
Moreover, NCTA contends that our as¬ 
serted Jurisdiction over the employ¬ 
ment activities of common carriers is 
grounded on the recognition in the 
Communications Act of these enter¬ 
prises’ “special responsibilities” to pro¬ 
vide service in a nondiscriminatory 
manner to the public. But, it is noted, 
such legislative recognition is totally 
lacking for cable television. NCTA con¬ 
cludes that neither our authority over 
broadcast nor common carrier EEO 
matters can provide support for our 
exercise of similar regulatory power 
with respect to cable television sys¬ 
tems. 

7. CZR and Sammons argue more 
particularly that our regulation of 
cable EEO concerns is not “reasonably 
ancillary” to the Commission’s juris¬ 
diction over broadcasting as defined 
by the decisions in U.S. v. Southwest¬ 
ern Cable Co., 392 U.S. 157 (1968) and 
U.S . v. Midwest Video Corp., 406 U.S. 
649 (1972), and is consequently beyond 
our statutory authority. In this 
regard, CZR reasons that the cable 
EEO rules go a substantial step 


•For a more specific statement of this con¬ 

tention. see infra at para. 7. 

7 60 FCC 2d at 621. 

•The Court’s reference to § 76.311 initially 
appeared in the version of its opinion print¬ 
ed in United States Law Week. 44 U.S.L.W. 
4659. 4662, n. 7. This citation was subse¬ 
quently deleted in the official report of the 
case and a reference to the various broad¬ 
cast EEO rules, which had not been previ¬ 
ously Included, was inserted in Its place. 425 
U.S. 662, 670 n. 7. While this revision re¬ 
moved any express allusion to our cable em¬ 
ployment regulations from the Court’s deci¬ 
sion. we do not take it to support the broad 
contention that the considerations underly¬ 
ing the Court’s approval of our broadcast 
EEO rules are inapplicable to out regulation 
of cable employment practices. See paras. 

12-16, infra. 
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beyond the origination requirement 
sustained in Midwest Video, supra, and 
seek to regulate cable in accordance 
with the public interest goal of equal 
employment and not any proper 
broadcast purpose. Elaborating on this 
point. Sammons argues: 

Certainly [the cable EEO) rules cannot be 
said to be ‘ reasonably ancillary” to the 
technical aspects of broadcast regulation. 
Unlike the Commission’s exclusivity rules, 
they are unrelated to Commission allocation 
responsibilities or the need to protect local 
broadcast service. Unlike the Commission’s 
former program origination rules, they 
cannot be said to be in furtherance of a goal 
of diverse local programing service * • \ In 
short, the Commission’s CATV EEO regula¬ 
tions are not ‘reasonably ancillary” to its 
regulation of broadcast licensees. (Citations 
and footnotes omitted.) 

Sammons reasons further that the 
Court’s mention of the Commission’s 
EEO rules in FPC does not dictate a 
contrary conclusion. In FPC, it is con¬ 
tended, the Court bottomed its posi¬ 
tive reference to the Commission's 
EEO rules on the programing function 
of broadcasters. But, with the elimina¬ 
tion of the program origination re¬ 
quirement, Sammons argues, this 
function is no longer performed by 
cable television systems and the 
Court’s rationale may not, therefore, 
be applied by analogy to support em¬ 
ployment regulation of cable television 
operators. CZR has also addressed the 
issue of cable television systems’ pro¬ 
graming role as a basis for our juris¬ 
diction. but has done so not just with 
respect to origination but with respect 
to alternative forms of program discre¬ 
tion which and operator might exer¬ 
cise as well. 9 Like Sammons, however. 
CZR concludes that cable television’s 
programing function cannot vindicate 
our regulatory control of cable em¬ 
ployment practices. 

8. The National Black Media Coali¬ 
tion (NBMC) suggests, on the other 
hand, that the Commission’s jurisdic¬ 
tion over cable EEO matters is clear 
and fully broad enough to encompass 
the actions proposed in the Notice. 
NBMC adverts to the Commission’s li¬ 
censing authority under its plenary ju¬ 
risdiction over use of the electromag¬ 
netic spectrum and concludes that this 
authority requires the development 
and enforcement of EEO policies for 
cable television systems. And. NBMC 
argues that the decision in FPC 
merely reinforces this conclusion since 
the opinion explicitly recognizes that 
the Commission's EEO regulations are 


•We believe this to be the better approach 
since clearly an operator may affect pro¬ 
graming. and thus have the capacity to in¬ 
troduce discriminatory choices, not merely 
when he originates material but whenever 
program content discretion is afforded him. 
See paras. 13-16, infra, for details of CZR’s 
broader contentions in this regard and our 
analysis thereof. 


necessary to insure nondis¬ 
criminatory programing. 

9. Discussion. Despite the thrust of 
the majority of the comments, we are 
not persuaded that either the actions 
proposed in the Notice or the fairly 
extensive regulations governing cable 
EEO already embodied in Section 
76.311 of the Rules are beyond out au¬ 
thority. On the contrary, we are con¬ 
vinced that the decision in FPC taken 
in conjunction with the jurisdictional 
standards outlined by the Supreme 
Court in Midwest Video . supra , firmly 
support our regulatory authority over 
the employment practices of cable 
television systems. 

10. In FPC, petitioners had proposed 
adoption by the Federal Power Com¬ 
mission of a comprehensive set of reg¬ 
ulations designed to curtail employ¬ 
ment discrimination by FPC regula- 
tees. The FTC declined to adopt the 
suggested rules, asserting that it 
lacked jurisdiction to do so. On appeal, 
the Court of Appeals for the District 
of Columbia Circuit reasoned that two 
distinct types of jurisdiction were at 
issue: 

One—to which the proposed rule ex¬ 
tends—embraces power on the part of the 
Commission to prescribe personnel practices 
in detail and to receive complaints, adjudi¬ 
cate them, and punish directly infractions 
of those practices. The other • • • is power 
to take into account, in performance of its 
regulatory functions. Including licensing 
and rate review, evidence that the regulatee 
is a demonstrated discriminator in its em¬ 
ployment relations. NAACPv. FPC. 520 F.2d 
432. 435 (1975). 

The court then noted that the first, 
more expansive type of jurisdiction 
necessarily involved a power on the 
FPC’s part ”to regulate employment 
discrimination per se,” and concluded 
that a specific statutory mandate 
would be required to support such 
broad authority. Reviewing the FPC’s 
enabling legislation, the court deter¬ 
mined that this mandate did not exist 
and that the proposed rule was conse¬ 
quently beyond the FTC’s authority to 
adopt. As to that agency’s regulatory 
power pursuant to the second type of 
jurisdiction, however, the 6ourt stated: 

We can foresee situtations in which con¬ 
sideration by the Commission of a regula- 
tee’s discriminatory employment prac¬ 
tices • • • could be reasonably related to 
the pursuit of the Commission’s proper ob¬ 
jectives. We therefore conclude that the 
Commission does have jurisdiction over em¬ 
ployment discrimination In the narrower 
sense described at the outset of the discus¬ 
sion. • • • 520 F. 2d at 443-44. 

The Supreme Court subsequently af¬ 
firmed the lower court’s judgment, al¬ 
though it described the limits of the 
FPC’s jurisdiction in slightly different 
terms: 

[The! Federal Power Commission is au¬ 
thorized to consider the consequences of dis¬ 
criminatory employment practices on the 
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part of its regulatces only insofar as such 
consequences are directly related to the 
Commission’s establishment of just and rea¬ 
sonable rates in the public interest. 425 U.S. 
at 671 (emphasis supplied). 

In the sum, the critical determinant in 
fixing an agency’s jurisdictional pre¬ 
rogatives in the EEO field is a direct 
realtionship or nexus between the pro¬ 
posed employment regulation and the 
legitimate regulatory objectives of the 
agency. 

11. Neither the Court of Appeals nor 
the Supreme Court left the specific 
application of this standard to the 
FCC to pure speculation, however. 
Both courts addressed the issue by 
contrasting the authority of the FPC 
with that of the FCC. As the Court of 
Appeals stated: 

We have specifically recognized the re¬ 
sponsibility of the FCC to guard against ra¬ 
cially discriminatory programing. Office of 
Communication of the United Church of 
Christ v. FCC, 123 U.S. App. D.C. 328. 359 F. 
2d 994 (1966). The FCC has reached the 
conclusion that a broadcaster’s programing 
will inevitably fail fairly to reflect the tastes 
and viewpoints of minorities if those minor¬ 
ities are systematically excluded from the 
broadcaster’s employ. This is a far different 
question from the one involved in the 
appeal before us • • •. [Discrimination] in 
programing • • • might be so subtle and un¬ 
susceptible of direct remedy as to require 
the eradication of its root cause. 520 F. 2d at 
442-43 (footnote omitted). 

The Supreme Court was even more ex¬ 
plicit. expressly concluding that the 
FCC’s statutory responsibilities clearly 
provide the necessary jurisdictional 
nexus to support its broadcast EEO 
rules: 

The Federal Communications Commission 
has adopted regulations dealing with the 
employment practices of its regulatees. See 
47 CFR 73.125. 73.301. 73.680. 73.793. 73.599 
(1975). These regulations can be justified as 
necessary to enable the FCC to satisfy its 
obligation under the Communications Act 
of 1934. 48 Stat. 1064, as amended. 47 U.S.C. 
151 et seq., to insure that its licensees’ pro¬ 
graming fairly reflects the tastes and view¬ 
points of minority groups • • •. It has no¬ 
where been argued that the Federal Power 
Commission needs similar regulations in 
order to promote energy production at rea¬ 
sonable rates. 425 U.S. at 670-71. n.7. 10 

12. It is then the Commission’s le¬ 
gitimate interest in assuring the 
widest, most diversified programing 


,0 NCTA. CZR and Sammons have correct¬ 
ly observed that this conclusion by the 
Court is dictum since the validity of our 
rules was not at issue in FPC. In the absence 
of countervailing authority, however, we 
consider the Court’s statement to be a per¬ 
suasive confirmation of the Commission’s 
own long-standing assertion of jurisdiction 
over the employment practices of broadcast¬ 
ers. See Nondiscrimination in Employment 
Practices of Broadcast Licensees , FCC 68- 
702. 13 FCC 2d 766 (1968) and Nondiscrimi¬ 
nation in the Employment Practices of 
Broadcast Licensees. FCC 76-426, 60 FCC 2d 
226. 229 (1976). 


for all segments of the population" 
which provides at least one underpin¬ 
ning for our authority to regulate the 
employment practices of broadcasters. 
This same “broadcast purpose’’ was 
specifically recognized by the Court in 
Midwest Video as a proper basis for 
our regulation of cable television. 
After concluding that, in general, the 
Commission’s jurisdiction over cable 
television extended to the pursuit of 
positive broadcast goals, 12 the Court 
upheld the Commission’s former man¬ 
datory program origination rule 
(§ 74.1111(a)). stating: 

The effect of the regulation, after all, is to 
assure that in the retransmission of broad¬ 
cast signals viewers are provided suitably di¬ 
versified programing—the same objective 
underlying regulations sustained in Nation¬ 
al Broadcasting Co. v. United States, supra, 
as well as the local carriage rule reviewed in 
Southwestern and subsequently 
upheld • * *. In sum. the regulation pre¬ 
serves and enhances the integrity of broad¬ 
cast signals and therefore is ’reasonably an¬ 
cillary to the effective performance of the 
Commission’s various responsibilities for the 
regulation of television broadcasting." 406 
U.S. at 669-70 (emphasis supplied). 

In the case of the program origination 
rule, of course, the objective of “suit¬ 
ably diversified programing” was 
served by increasing the sources of 
program material. This objective, how¬ 
ever, is no less served, as the Court in 
FPC recognized in the context of 
broadcasting, by rules such as our 
EEO regulations which are designed to 
avoid artificial and adverse effects on 
the diversity of existing programing. 
If, then, we may promote diverse pro¬ 
graming through regulation of cable 
television as well as broadcasting, and 
given that this goal is legitimately 
furthered by regulation of broadcast¬ 
ers’ employment practices to avoid dis¬ 
criminatory programing, we think the 
conclusion inescapable that w(e may 
also, and to the same end. regulate the 
employment practices of cable opera¬ 
tors. In short, our cable EEO rules 
clearly further a recognized broadcast 
objective and are therefore within the 
scope of our “ancillary” jurisdiction 
over cable television. 13 

13. CZR has suggested. how r ever, 
that while this analytical approach to 
our jurisdiction may comport with the 


"See National Broadcastbig Co. v. United 
States. 319 U.S. 190 (1943). 

"In this regard, the Court held: "(The] 
regulatory authority asserted by the Com¬ 
mission in 1966 and generally sustained by 
this Court in Southwestern was authority to 
regulate*CATV with a view not merely to 
protect but to promote the objectives for 
w'hich the Commission had been assigned 
jurisdiction over broadcasting." 406 U.S. at 
667. 

13 To the extent, of course, that cable op¬ 
erators are also licensees of CARS facilities, 
our licensing responsibilities under the 
Communications Act of 1934, as amended, 
provide an additional and distinct jurisdic¬ 
tional support for our cable EEO rules. 


standards set dow r n in Midwest Video, 
practical differences between broad¬ 
casters and cable television operators 
render our conclusion untenable. Spe¬ 
cifically, CZR contends that discrimi¬ 
nation in programing, which our EEO 
rules are said to guard against, pre¬ 
sumes program discretion, and that al¬ 
though broadcasters may exercise 
such discretion, cable television sys¬ 
tems do not. Thus, it is argued, rules 
directed at cable employment prac¬ 
tices are unjustified because the harm 
they seek to avoid cannot exist. In this 
connection, CZR contends that the 
Commission’s signal carriage rules and 
the technical availability of only cer¬ 
tain signals largely eliminates any op¬ 
erator choice in determining the 
broadcast signals which a system will 
carry. As to origination programing, 
CZR notes that few operators engage 
in such efforts, that none are required 
to, and that in those cases where pro¬ 
graming is originated, it is often “pre¬ 
packaged” premium programing such 
as that received from Home Box 
Office, Inc., with little if any content 
control vested at the system level. 
Such limited program discretion. CZR 
concludes, cannot support EEO regula¬ 
tion of the cable industry as a whole. 

14. We are not persuaded that the 
program discretion exercised by cable 
television operators is so narrowly cir¬ 
cumscribed. The Commission’s rules, 
for example, afford every system lo¬ 
cated outside of all television markets 
unlimited discretion in choosing its 
permissive signal complement.* 4 This 
same freedom also applies to all small 
systems (less than 1,000 subscribers), 
regardless of market location.* 3 Fur¬ 
ther, in the first 100 markets it is vir¬ 
tually impossible for cable systems to 
have their entire carriage selection 
dictated by the rules. *® and all systems 
are unrestricted in their carriage of 
specialty stations.* 7 A similarly unfet¬ 
tered choice is available to operators 
in their carriage of educational sta¬ 
tions,'® as well as in their selection of 
alternative program sources under the 
late-night programing provisions of 
the rules. 19 The suggestion, moreover, 
that the limited technical availability 
of signals seriously restricts the scope 
of these carriage options is difficult to 
credit. The increasing use of common 
carrier, CARS and earth station signal 


“See § 76.57(b). 

’'See §§ 76.59(b). 76.61(b) and 76.63(a) as it 
relates to § 76.61(b). 

"See § 76.61 (b) and (c) as it relates to the 
permissive carriage of independent signals 
in the first 50 markets and. as modified by 
§ 76.63(a). as it relates to similar carriage in 
the second 50 markets. 

17 See §§ 76.59(d)(1). 76.61(e)(1) and 

76.63(a) as it relates to § 76.61(e)( 1). 

"See §§ 76.59(c), 76.61(d) and 76.63(a) as it 
relates to § 76.61(d). 

"See §§ 76.59(d)(3), 76.61(e)(3) and 

76.63(a) as it relates to § 76.61(e)(3). 
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importation methods, as well as the 
regulatory need to limit distant signal 
carriage in the first place, certainly 
argue to the contrary. We conclude 
that cable operators exercise substan¬ 
tial program discretion in the context 
of their carriage determinations and 
that such discretion clearly affords 
the opportunity for discriminatory 
choices which our EEO rules are prop¬ 
erly intended to avoid. The latter 
point is exemplified with particular 
force in the case of specialty stations, 
whose wide availability is especially 
conducive to achieving our goal of pro¬ 
gram diversity and is positively en¬ 
couraged by Commission policy. It 
seems most unlikely, however, that 
cable systems engaged in employment 
discrimination based on ethnic back¬ 
ground or religion, for example, would 
undertake carriage of stations that 
direct their programing to individuals 
characterized by the very ethnic or re¬ 
ligious traits which the operator has 
discriminated against in employment. 

15. Origination programing, of 
course, provides an even more direct 
and pervasive form of program discre¬ 
tion than signal selection. And, while 
it is true that cable systems are no 
longer required to produce such mate¬ 
rial, this fact is not jurisdictionally 
dispositive. The relevant point is that 
every system may, and contrary to 
CZR’s contention a substantial 
number of systems do, originate pro¬ 
graming. As of September 1, 1977, for 
example, data compiled by Television 
Digest, Inc., indicated that out of 3,911 
operating systems, 1,097, or 28.04 per¬ 
cent. offered non&utom&ted origina¬ 
tion programing. 20 It is apparent, 
moreover, that even those systems 
whose originations consist exclusively 
of • pre-packaged'’ premium program¬ 
ing (that is, “pay-cable") are capable 
of exerting a form of content control 
over the material supplied to them by 
such sources as Home Box Office. 
Inc. 21 Beyond the fact that systems 
can initially select pay programing 
from several alternative sources, they 
may, and in our experience do, decline 
to carry particular programs provided 
by these sources at various times and 
for various reasons, in much the same 
manner that television broadcast sta¬ 
tions may fail to “clear" programing 
supplied to them by a national televi¬ 
sion network. In such circumstances, 
of course, systems may also select re¬ 
placement programs and thus engage 
directly in a programing function. 

16. In sum, both in their signal car¬ 
riage decisions and in connection with 
their origination function, cable televi¬ 


** Tclei'ision Factbook, Services Volume. 
1978 ed., p. 76-a. 

51 It should be noted that less than half of 
the systems originating non-automated pro¬ 
grams provide a ‘pay-cable” service at all. 
Id. Even fewer systems provide this service 
as the exclusive form of their originations. 
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sion systems are afforded considerable 
control over the content of the pro¬ 
graming they provide. 23 And, while 
this control may vary in kind and 
degree from the discretion exercised 
by broadcasters, it is nonetheless ex¬ 
tensive and fully adequate to justify 
our regulatory efforts to insure that it 
is exerted in a nondiscriminatory fash¬ 
ion. Our conclusion in this regard is, 
we believe, perfectly consistent with 
the decision in FPC, for nothing there¬ 
in intimates that the Commission’s 
EEO jurisdiction is dependent upon 
total programing discretion by our re- 
gulatees, either in the sense that all 
operators must exercise a particular 
type of discretion (for example, origi¬ 
nation) or that where they do exercise 
discretion, it must be complete (for ex¬ 
ample, signal selection). 

Policy Clarification 

17. Given the apparent underrepre¬ 
sentation of minorities and women 
suggested by our study of cable annual 
employment reports for 1974, we con¬ 
cluded in the notice that: 

[Although] our nondiscrimination rules 
are fairly comprehensive, there is a further 
need to describe and exemplify the meas¬ 
ures which cable operators should under¬ 
take to promote the full realization of equal 
opportunity in employment for minorities 
and women. 60 FCC 2d at 618. 

Accordingly, w r e endeavored in para¬ 
graphs 9-14 of the notice to clarify the 
meaning and scope of our operational, 
as distinguished from our information¬ 
al, EEO requirements. 23 We empha¬ 
sized first that these rules require not 
only nondiscrimination in employment 
(§ 76.311(a)), but the establishment 
and pursuit of a positive, continuing 
program of specific practices to assure 
equal employment opportunity—in 


"Access programing represents still an¬ 
other area in which cable operators are af¬ 
forded an opportunity to influence the pro¬ 
gram material supplied to subscribers. In 
this case, however, the control is more 
subtle and is based primarily upon the 
broad discretion which a system may exer¬ 
cise in the day-to-day administration of its 
access services—as. for example, in program 
playback and production scheduling deci¬ 
sions—rather than on direct program con¬ 
tent or source choices by the operator. 

"Sections 76.311 (a) and (b) of the rules, 
which we did not propose to amend, govern 
a system's direct “operational** EEO obliga 
tions. while §§76.311 <c). <d), and <e> impose 
filing and reporting requirements which are 
designed primarily to assist the Commission 
in its monitoring and enforcement responsi¬ 
bilities. There is. of course, some overlap be¬ 
tween these two broad categories of the 
rules. In particular, the detailed provisions 
of §76.311(0(2) concerning the contents of 
an operator's EEO program statement are 
clearly indicative of the types of actions 
which we intend an operator's actual em¬ 
ployment program to encompass. Indeed, we 
commend these provisions to all operators 
as helpful in particularizing the require¬ 
ments of § 76.311(b). 


brief, an affirmative action plan 
(§ 76.311(b)(1)). The starting point, we 
observed, in achieving these broad ob¬ 
jectives is a reaffirmation by each 
cable operator of its commitment to 
equal employment opportunity in all 
phases of its employment activities— 
recruitment, evaluation, selection, pro¬ 
motion, compensation, training and 
termination. Each operator’s program 
should, we concluded, set forth at the 
outset its adherence to this policy 
goal. 

18. Turning to the specific elements 
of a complaint affirmative action pro¬ 
gram, we reviewed the provisions of 
§ 76.311(b)(2) and pointed out that 
these rules require each cable system’s 
program to: (a) Identify those individ¬ 
uals responsible for employment deci¬ 
sions and establish procedures to 
insure that these persons function in a 
consistent, nondiscriminatory manner: 
(b) establish effective methods to com¬ 
municate the operator’s equal employ¬ 
ment policies to its employees and its 
prospective employees, including, 
among other outreach techniques, the 
posting of appropriate notices; (c) for¬ 
mulate procedures to continuously 
review the system’s personnel prac¬ 
tices to assure that, regardless of how r 
neutral they appear, these practices 
are not having adverse effects on mi¬ 
norities and women. In this regard, we 
underscored the need for each opera 
tor to actively seek out qualified mi¬ 
norities and women for possible em¬ 
ployment, and the necessity for each 
system to constantly evaluate and. 
where indicated, improve the effective¬ 
ness of its recruitment methods. We 
also took note of particular outreach 
techniques which might prove useful 
in achieving increased minority and 
female referrals; 24 (d) devise methods 
to insure that once a minority or 
female employee is hired, he or she Is 
placed and promoted in a nondiscri¬ 
minatory fashion. To this end, we indi¬ 
cated that a cable system’s employ¬ 
ment program should investigate pos 
sible methods of fostering the ad¬ 
vancement of minorities and women in 
the system’s organizational structure, 
particularly training programs—inter 
nal or external—which might be uti¬ 
lized to improve the skills and qualifi¬ 
cations of minorities and women. We 
emphasized that our rules do not re¬ 
quire a formal training program, but 
noted that, where appropriate and fea¬ 
sible, such programs can provide an 
extremely valuable means of fulfilling 
each operator’s obligation to affirma¬ 
tively promote equal employment op¬ 
portunity. We also remarked that in¬ 
suring nondiscriminatory allocation of 
such items as compensation, fringe 
benefits and opportunities to perform 
overtime constituted an essential EEO 
responsibility which each operator’s 
employment program should address. 


"See 60 FCC 2d at 622, n. 5. 
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19. We .expressly Invited comment in 
the notice on the foregoing clarifica¬ 
tions of our rules, but the parties par¬ 
ticipating in this proceeding 'have 
been, at least with respect to the spe¬ 
cific elements of our statement, uni¬ 
formly silent. Whatever the import of 
this fact, we believe the guidance af¬ 
forded by our observations is both 
warranted and helpful in assisting 
cable operators to understand their 
obligations and thus in promoting our 
equal employment goals. Accordingly, 
we shall adopt the clarifications out¬ 
lined in the notice and reiterated 
herein. We should note, however, that 
the clarification should not be taken 
as exhaustive or as in any way limiting 
the scope of actions which cable sys¬ 
tems might incorporate in their em¬ 
ployment programs. Rather, it is in¬ 
tended to highlight and exemplify 
some of the more critical, and we be¬ 
lieve minimally necessary, elements of 
an effective and therefore compliant 
program. 

Analysis of EEO Program 

20. Our experience in conducting the 
study of 1974 cable employment statis¬ 
tics and the general review of our EEO 
rules and procedures which we under¬ 
took prior to initiating this proceeding 
led us to conclude in the Notice that 
various amendments to the filing and 
reporting requirements of §§76,311 (c) 
and (d) were warranted. These 
changes would, we suggested, clarify 
some provisions and generally improve 
the usefulness of the employment in¬ 
formation reported to the Commis¬ 
sion. This would, in turn, upgrade 
both our and the operators* ability to 
analyze existing EEO programs and to 
detect and remedy noncompliance 
with the rules. 

21. Specific proposals. Currently, our 
rules do not oblige a system to provide 
us with data concerning the percent¬ 
ages of minority groups and women in 
the local labor pool area from which 
system employees are drawn or rea¬ 
sonably could be drawn. We indicated 
in the Notice, however, that such an 
•availability survey” would afford the 
Commission and the system a valuable 
analytical tool in evaluating the effec¬ 
tiveness of EEO programs since it 
would establish the reference base 
against which the actual employment 
profile of a system as reported in its 
FCC form 395A could be compared. 
Accordingly, we proposed to require 
cable television systems to include an 
availability survey as part of their 
EEO program statement. Recognizing 
that there is no single definition of 

local labor pool.” we also suggested 
that each system should define this 
concept in the context of its own cir¬ 
cumstances and location and then 
supply corresponding data. 25 Finally, 


:i The Notice remarked, however, that 
where a system is situated in a Standard 
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we pointed out that where a compari¬ 
son of a system’s work force and avail¬ 
ability figures demonstrates a substan¬ 
tial incongruity, specific remedial 
steps may be required to correct the 
deficiencies, unless there is a satisfac¬ 
tory explanation of the incongruity. 

22. The Notice also advanced the 
suggestion that because affirmative 
action programs are by their nature 
evolving and dynamic, statements of 
these programs, and the availability 
data which they would include, should 
be updated at regular intervals rather 
than simply amended or supplemented 
at the operators' discretion as current¬ 
ly permitted. 26 We therefore proposed 
that revised EEO program statements 
be filed every 3, or perhaps every 5 
years, observing that this filing inter¬ 
val should provide reasonably current 
data yet permit recognizable trends to 
develop. The Notice further sought 
comment on an appropriate employee 
level threshold for the filing of these 
written program statements. In this 
connection, we stated: 

It would appear that the imposition of 
such [filing! requirements may be unneces¬ 
sarily burdensome on cable systems with 
less than five (or perhaps 10) fuU-time em¬ 
ployees, and that reliable statistical analysis 
is more difficult for smaller employment 
units. 60 FCC 2d at 624” 

We added, however, that regardless of 
the filing threshold ultimately adopt¬ 
ed. if information developed indicating 
a need, the Commission might require 
additional reports, data or other ap¬ 
propriate remedial steps from any op- 


Metropolitan Statistical Area (SMSA), we 
would consider the SMSA to be the local 
labor pool area for purposes of the availabil¬ 
ity survey. We also noted that where this 
was not the case, city or county-based fig¬ 
ures would suffice, and indicated appropri¬ 
ate sources for this data. 

^Presently, §76.311<c)<l) imposes a one¬ 
time program statement filing requirement 
and § 76.311(c)(lXi)(a) requires that any 
changes to this statement be filed with the 
Commission by May 31 of each year. There 
is, however, no obligation to periodically 
update the statement once it has been sub¬ 
mitted. 

,T Under the existing rules, a five or more 
employee threshold is utilized to determine 
the obligation of systems to file program 
statements. Section 76.31 l(c)< IXi)(b). For 
purposes of determining the number of em¬ 
ployees in the context of this filing require¬ 
ment, any system which constitutes a part 
of a “single employment unit” within the 
meaning of § 76.311(b)(3) must aggregate all 
employees of the “employment unit.” If this 
aggregate total is less than 5, no statement 
need be filed by any system comprising the 
“employment unit.” If the total is 5 or 
more, however, the systems comprising the 
“employment unit” must file a combined 
statement. See §76.311(c)(l)(i)(cXl). We 
note that while the Notice proposed possible 
amendment of the number of employees de¬ 
fining the filing threshold, no change was 
contemplated in the methods or conse¬ 
quences of aggregating employees set by the 
current rules and summarized here. 
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erator irrespective of its number of 
full-time employees. Moreover, the 
Notice remarked that this filing 
threshold concept would not affect 
the obligation of all systems to comply 
with other pertinent provisions of 
§76.311. Appropos of this observation, 
we expressly proposed an amendment 
to § 76.311(d) to clarify that every op¬ 
erator is required to file an annual 
report of complaints without regard to 
employee levels. 

23. In an attempt to lessen the 
burden imposed by our proposals and 
to channel system EEO efforts into 
meaningful areas, we proposed to 
exempt from coverage in any system’s 
employment program and thus from 
coverage in the system’s program 
statement, any minority group “insig¬ 
nificantly represented” in the system's 
local labor pool area. In connection 
with this suggestion, we invited partic¬ 
ular comment on what population pro¬ 
portion might define “significant.” Fi¬ 
nally, as mainly a procedural amend¬ 
ment, we proposed to delete the provi¬ 
sions of § 76.311(c)(2) dealing with the 
contents of EEO program statements 
and to instead substantially reflect 
these requirements in a “Sample Af¬ 
firmative Action Program.” u The pro¬ 
posed sample program also included 
appropriate sections reflecting the rel¬ 
evant amendments to the program 
statement provisions advanced else¬ 
where in the Notice (e.g., section IX of 
the sample program provides for re¬ 
porting of the availability survey data 
discussed in paragraph 21. supra). We 
sought comment on the sample pro¬ 
gram itself and on whether it should 
be adopted as a guideline in conjunc¬ 
tion with our proposed amendments to 
§76.311(c) or whether it should be 
adopted as an official Commission 
form. 

24. Comments. With the exception 
of NBMC, the commenting parties 
generally oppose the imposition of the 
additional filing requirements contem¬ 
plated by the Notice. Cablecom, 
indeed, suggests that the Commission 
should not amend its EEO rules in any 
respect. Instead, it is argued, the Com¬ 
mission should utilize available and 
forthcoming data in this area to ana¬ 
lyze its need for EEO jurisdiction and 
then present its conclusions to Con¬ 
gress in connection with the pending 
congressional review of the Communi¬ 
cations Act. NCTA contends that the 
cable industry has recently undertak¬ 
en great efforts to improve its EEO 
performance and that notable indica¬ 
tions of success, particularly in the 
major television market areas where 
the bulk of minority populations 
reside, are becoming evident. NCTA 
concludes that the Commission should 
afford the industry a reasonable time 
to bring these efforts to full fruition 


Jfl 60 FCC 2d 618 at appendix 2. 
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before imposing further EEO require- 
merits that may prove unnecessary. 
CZH argues that our proposed filing 
requirements would clearly constitute 
an additional and significant burden 
for an industry already encumbered 
by detailed Federal regulation and re-* 
porting obligations and observes that 
such a result is in direct conflict with 
the intent of Congress as expressed in 
the Federal Reports Act. 44 U.S.C. 
3512. This result is also inconsistent, 
in Sammons’ view, with the Commis¬ 
sion's stated purpose in this proceed¬ 
ing of avoiding unnecessary increases 
in the regulatory burden on cable tele¬ 
vision operators. NBMC, on the other 
hand, characterizes our proposals as 
basically requiring the filing of a 
single form and suggests that such a 
requirement cannot be considered 
overly burdensome, especially in view 
of the critical objective which the 
Commission is seeking to serve. 

25. More specifically. NCTA. Oregon 
Cable Communications Association 
(OCCA) and Liberty Communications. 
Inc. (Liberty) point to the availability 
survey aspect of our proposals as 
posing significant problems. They 
argue that most cable systems operate 
in areas outside of SMSA’s and that in 
these locations and statistical informa¬ 
tion required by the availability 
survey is difficult if not impossible to 
obtain. 29 Moreover, it is reasoned, the 
suggestion that such systems define 
their own local labor pool area in con¬ 
structing appropriate survey data is 
impractical, given the resources and 
expertise of most systems, and is seri¬ 
ously complicated by the fact that 
many integrated systems operate in 
several communities with disparate de¬ 
mographic characteristics. If the Com¬ 
mission considers this data vital, 
NCTA. OCCA and Liberty conclude, 
the Commission itself should gather 
the relevant figures since it is clearly 
better equipped to do so and has great¬ 
er access to the needed information. 

26. In conjunction with our proposal 
to require availability surveys, we ad¬ 
verted to "substantial incongruity" be¬ 
tween the data reported therein and a 
system’s employment profile as a basis 
for further Commission action with re¬ 
spect to that system’s employment 
performance. NCTA finds this refer¬ 
ence dist urbing because the concept of 
incongruity is not defined, thus leav¬ 
ing cable operators uncertain as to 
what. is expected of them. NBMC, 
however, objects to this approach for 
very different reasons. It believes that 
our suggestion does not go far enough 
and that all systems found by our sta¬ 
tistical comparison to be ‘outside the 
zone of reasonableness’’ should be re- 


-** Indeed, the parties generally observe 
that census data does not provide the kind 
of detailed minority class breakdowns which 
the survey contemplates. 
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quired to devise and make available 
for public inspection "self-articulated 
goals and timetables for correcting 
employment incongruities." 

27. Burden considerations similar to 
those advanced in opposition to the 
availability survey requirement also 
convince most parties (NCTA. OCCA. 
Liberty. Sammons and CZR) that our 
proposal to require periodic updating 
of EEO program statements is unwise. 
Several of these commenters suggest 
that the information supplied on cable 
systems’ annual employment reports is 
more than adequate to accomplish the 
Commission’s essential purpose of 
monitoring the industry’s compliance 
with EEO policies and rules, and 
appear to contend as a result that pro¬ 
gram statements should not be re¬ 
quired at all. At the very least, it is 
urged, the Commission should not 
demand more than the one-time state¬ 
ment filing dictated by the present 
rules. Alternatively, Liberty and 
OCCA suggest that the Commission 
could require updated program state¬ 
ments only where a system’s annual 
employment reports indicated a need 
for such revision. If the Commission 
determines nonetheless to adopt a pe¬ 
riodic filing requirement, these parties 
strongly favor a 5-year, as opposed to 
a 3-year, interval. In this regard, they 
point out that 5-year filings would 
reduce the compliance burden, and 
would coincide with both CARS li¬ 
cense terms and with the availability 
of interim census data. By contrast, 
NBMC points to the "dismal" minority 
and female employment record of the 
cable industry as underscoring the 
need for close Commission scrutiny of 
cable system employment programs. 
To this end. NBMC urges that EEO 
program statements should be re¬ 
quired of cable operators annually. 

28. Various responses w r ere received 
in connection with our request for 
comment on an appropriate employee 
level threshold for filing program 
statements. At one extreme. CZR pro¬ 
poses that our filing requirement 
should apply only to systems with 50 
or more employees, noting that nei¬ 
ther the U.S. Equal Employment Op¬ 
portunity Commission (EEOC) nor the 
Office of Federal Contract Compliance 
Programs (OFCCP), which have spe¬ 
cific statutory responsibilities for EEO 
matters, requires written reports from 
employers of less than 50 individuals. 
CZR contends that these agencies 
have set their reporting thresholds on 
the proper assumption that statistical 
information from smaller employee 
units is less valuable, and argues that 
the Commission should adopt a similar 
approach. At the very least, however. 
CZR urges that as between the 5- and 
10-employee levels suggested by the 
Notice, the Commission should elect 
the higher figure. In this regard. CZR 


contends that statistical data gathered 
from such small units as 5-employee 
cable systems would be practically 
worthless and that reporting require¬ 
ments for these systems would conse 
quently constitute an utterly unneces 
sary burden. Moreover, this burden 
would be particularly keenly felt due 
to the limited resources which these 
small enterprises command. Finally. 
CZR notes that the Commission has 
adopted a 10-employee filing criterion 
in the broadcast area and that no logi 
cal reason exists to support any lower 
figure in the context of cable televi 
sion regulation. NCTA, Liberty. Sam 
mons and OCCA variously advance 
similar arguments to support higher 
employee trigger levels, many suggest¬ 
ing that a 15-employee threshold 
would be appropriate. In this connec¬ 
tion, several parties note that Con¬ 
gress has set the jurisdictional limit of 
EEOC’s authority at 15 employees and 
that this fact indicates a congressional 
determination concerning the size of 
business entities susceptible to equal 
employment regulation which the 
Commission should respect. NBMC. 
however, contends that the filing 
threshold should be even less than the 
5 employee mark utilized in our cur¬ 
rent rules and suggested as a lower 
limit in the Notice. NBMC argues that 
the statement filing requirement is es 
sential in vindicating the Commis 
sion’s responsibility to insure nondis 
crimination in cable employment and 
that coverage of the entire* industry by 
this provision is therefore necessary. 
NBMC consequently reasons that all 
cable systems, regardless of employee 
levels, should be under an obligation 
to file updated statements of their 
EEO programs. 

29. Our proposal to exempt from 
coverage in a system’s EEO program 
and program statement any minority 
•insignificantly" represented in the 
system’s local labor pool area prompt¬ 
ed concurrence by NCTA and dissent 
by NBMC. NCTA suggests that an ap¬ 
propriate population percentage defin¬ 
ing "insignificant" might be 10 per¬ 
cent. NBMC suggests that the propos 
al should be dropped altogether, argil 
ing that no rational basis exists for es 
tablishing an acceptable cut-off per 
centage. With respect to our proposed 
clarification of § 76.311(d)(1), Sam 
mons contends that requiring all sys¬ 
tems to file an annual report of com 
plaints regardless of system size is bur 
densome and should be reconsidered. 
Should the Commission elect to retain 
this obligation, however, Sammons 
urges us to incorporate the required 
report as part of the annual employ¬ 
ment report (FCC form 395A) and 
thereby lessen the reporting burden 
imposed on all operators. Several 
other parties (NCTA. Liberty, OCCA) 
recommend a similar consolidation at 
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least in cases where the reporting 
system has had no complaints filed 
against it during the year. 

30. Finally, on the question of 
whether the sample affirmative action 
program presented in the Notice 
should be adopted as a guideline or an 
official form. NCTA recommends the 
latter on the grounds that a form 
would be simpler for systems to com¬ 
plete and easier for the Commission to 
process. Sammons, on the other hand, 
suggests a guideline approach since 
this would avoid rigidity and permit 
systems to experiment in constructing 
an effective EEO program. Beyond 
these format considerations, the par¬ 
ties have directed several miscella¬ 
neous comments to various substan¬ 
tive provisions of the sample program. 
Specifically, NCTA and Sammons ex¬ 
press concern that section V of the 
sample program, which requests an 
analysis of a system’s recruitment per¬ 
formance and new hires, may require 
operators to make and retain records 
indicating the race, religion, national 
origin and sex of job applicants that 
are illegal under various State laws. 
NCTA also questions the viability of 
the provision in section IV of the 
sample program which indicates that 
current employees are encouraged to 
refer minority and female applicants. 
Restricting such referrals to minor¬ 
ities and women, NCTA contends, may 
well pose problems of reverse discrimi¬ 
nation. 30 With respect to section VI of 
the sample program, Sammons notes 
that many systems, particularly small¬ 
er ones, do not possess the resources 
needed to implement employee train¬ 
ing programs. Section VI should, it is 
concluded, be amended to indicate 
that training programs are not re¬ 
quired by the Commission’s EEO 
rules. 

31. Discussion. At the outset, we 
must reject the notion that amend¬ 
ments to our cable EEO rules or proce¬ 
dures should await either Congression¬ 
al action revising the Communications 
Act of 1934 31 or possible positive devel¬ 
opments in the industry’s employment 
performance as a result of recent 
NCTA sponsored efforts in this direc¬ 
tion. Discharge of our existing respon¬ 
sibility to devise and pursue the most 
effective regulatory program to assure 
nondiscrimination in cable employ¬ 
ment cannot be made contingent on 
such uncertainties. 32 This is not to say. 


J0 CZR has addressed this question in a 
more general sense, contending that any af¬ 
firmative action requirement may potential¬ 
ly result in reverse discrimination. CZR con¬ 
sequently recommends that our rules be 
amended to prohibit this possibility. 

47 U.S.C. 151 et seq. See H.R. 13015. 
95th Cong., 2d Sess. (1978). 

Clearly, the pendency of legislative de¬ 
liberations contemplating the amendment 
of our statutory mandate does not affect 
our obligation to act in conformance with 
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of course, that we do not encourage 
voluntary commitments to improve 
EEO performance. We intend only 
that the mere promise or prospect of 
improved EEO performance cannot, 
standing alone, justify regulatory reti¬ 
cence. 33 We are persuaded, nonethe¬ 
less. by other, more concrete consider¬ 
ations not to adopt the bulk of the 
rule amendments advanced in the 
Notice. Specifically, we are convinced 
that the proposed availability survey 
and periodic statement filing require¬ 
ments represent appreciable burdens 
for cable television operators which 
should not be presently imposed. We 
must emphasize that our conclusion in 
this regard in no way reflects a dulled 
sensitivity to the problems of equal 
employment in the cable industry or a 
lessened commitment on our part to 
insure that these problems are re¬ 
solved. Rather, our decision reflects a 
conviction that alternative measures, 
less intrusive than those originally 
proposed in the Notice, might equally 
further our goal of improved EEO per¬ 
formance while also serving our stated 
purpose in this proceeding of minimiz¬ 
ing increased recordkeeping and re¬ 
porting burdens on cable systems. In 
this regard, we are persuaded that an 
increased allocation of Commission re¬ 
sources to EEO compliance matters, 
including a more active Commission 
role in data collection and significant¬ 
ly upgraded review, monitoring and 
enforcement efforts on our part, taken 
in conjunction with the heightened 
awareness by cable operators of their 
EEO obligations which our policy 
clarification engenders, can provide 
the impetus needed to better the in¬ 
dustry’s employment record. In any 
event, we believe it preferable to at 
least test these means before encum¬ 
bering cable operators with additional 
regulatory demands. 

32. In particular, we note that our 
proposal to require an availability 
survey rested primarily on a convic¬ 
tion that local labor pool data would 
provide a valuable “analytical tool for 


the requirements we perceive inherent in 
the present law. In this regard, Cablecoms 
implication that we should pause in our reg¬ 
ulatory efforts to evaluate the need for our 
EEO jurisdiction is a moot point. We have 
long ago determined that the Commission 
should and could concern itself with equal 
employment matters. See Report and Order 
in Docket 19246 . FCC 72-275. 34 FCC 2d 186 
(1972). We have not altered this conviction, 
although we have, over time, more precisely 
defined the basis of our authority in this 
area. See paragraphs 9-16, supra. The essen¬ 
tial question before us in this proceeding, 
then, is not our need for jurisdiction, but 
the appropriate nature and scope of a regu¬ 
latory framework which will further our ar¬ 
ticulated employment goals without unduly 
impinging on competing regulatory objec¬ 
tives. 

* 3 See Report and Order in Docket 19246, 
supra at 189-90. 
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evaluating an effective affirmative 
action program." 3 « We remain so con¬ 
vinced. but believe that Commission 
collection and collation of the perti¬ 
nent demographic data can afford us 
this tool without the attendant re¬ 
search and reporting burdens which 
inhere in the survey obligation out¬ 
lined in the Notice. Indeed, in some re¬ 
spects. our undertaking to gather the 
relevant data might better serve our 
purposes. Commission collection of 
labor force figures, for example, would 
permit us greater flexibility in updat¬ 
ing this information than would be 
possible under a fixed 3- or 5-year 
filing procedure, and would also likely 
result in a more accurate statistical 
compilation since we can bring to the 
process a uniform expertise I hat dispa¬ 
rate cable systems with widely varying 
resources could not. We are aware that 
centralized data collection may result 
in some statistical distortion as well, 
due to our inability to fully account 
for appropriate variations in the defi¬ 
nition of local labor pool in areas out¬ 
side of SMSA’s. Our suggestion in the 
Notice, in fact, to permit each system 
to delineate its own labor pool area 
was prompted by concern for these 
local differences. 36 On balance, howev¬ 
er, it does not appear that the avail¬ 
ability survey mechanism would sig¬ 
nificantly ameliorate this distortion. 
System operators have uniformly de¬ 
cried their ability and resources to 
properly determine local labor pool 
boundaries and would likely eschew 
this determination, resorting instead 
to the widely available city or county- 
based demographic information which 
we expressly approved in the Notice as 
acceptable in constructing availability 
survey data. 36 System-based data sub¬ 
mission would, in these circumstances, 
produce no less, and possibly more, 
distortion than Commission ascertain¬ 
ment of labor pool minority and 
female availability. In this respect, we 
note that in establishing our availabil¬ 
ity data base we shall endeavor to ap¬ 
proximate suitable labor pool limits 
for each employment unit based on 
our analysis of relevant geographic 
and demographic considerations 
rather than by rigid reliance on single 
county or city boundaries. 37 In any 
event, any system whose EEO compli¬ 
ance we may suspect based on substan¬ 
tial incongruities between its Annual 
Employment Report statistics and our 
own demographic data would be af¬ 
forded an opportunity to explain these 
incongruities, including an opportuni¬ 
ty to redefine its local labor pool area 


“60 FCC 2d at 623. 

ai Id. 

10 60 FCC 2d at 623. n. 6. 

,T We intend, moreover, to apply this same 
flexible approach to'our determination of 
labor pool parameters for systems operating 
within SMSA's in order to obtain the most 
accurate data possible. 
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where this may be appropriate, before 
any final action is taken. 58 

33. Our decision to collect and 
update labor pool statistics ourselves 
also serves to substantially attenuate 
the need for a periodic filing require¬ 
ment since a major concern in suggest¬ 
ing this provision was to obtain regu¬ 
larly revised availability figures (part 
IX. sample Rrogram). It is true, of 
course, that the proposed sample pro¬ 
gram also requested other informa¬ 
tion. such as recruitment sources (part 
IV). job hires (part V). and training 
benefits (part VI). which could be ex¬ 
pected to change over time and which 
we sought to update as well. We do not 
believe, however, that this information 
is so critical to our fundamental pur¬ 
pose of improved monitoring and eval¬ 
uation techniques as to separately jus¬ 
tify periodic reporting. In this regard, 
we note that the data sought in these 
parts is primarily concerned with de¬ 
tailing corrective actions taken by a 
system whose actual minority and 
female employment figures would sug¬ 
gest substandard performance. In this 
sense, then, the data in parts IV. V 
and VI of the sample program be¬ 
comes critical to our evaluation of 
system EEO performance only if an 
initial determination of employment 
disparity is made. By contrast, avail¬ 
ability statistics are essential to a 
meaningful threshold evaluation of all 
systems’ apparent compliance with our 
EEO rules. We believe it appropriate, 
therefore, to seek the type of informa¬ 
tion requested in parts IV, V and VI 
on a demand basis rather than requir¬ 
ing it to be regularly provided by every 
operator. In this connection, we note 
that updated EEO program state¬ 
ments. to include additional informa¬ 
tion not usually reported, may be re¬ 
quired of any system whose employ¬ 
ment performance is suspect based on 
our analysis of PCC form 395A data 
and corresponding labor pool figures. 39 

34. We will, however, continue to re¬ 
quire all cable television systems with 
five (5) or more full-time employees 40 


M It is true, of course, that one objective in 
proposing system collection of availability 
data was to afford each operator access to 
the specific labor pool statistics needed for a 
critical self-analysis of its EEO program and 
that this purpose is undercut by the central¬ 
ized data gathering approach we are adopt¬ 
ing today. We consequently intend to inves¬ 
tigate means by which the labor force fig¬ 
ures compiled by the Commission can be 
made available to Individual operators. 

'•Indeed, as we observed in the Notice, 
any system, irrespective of Us obligation to 
file program statements under the rules, 
may be required to submit relevant Informa¬ 
tion to the Commission if its employment 
performance appears inadequate. 

‘"Considerable attention was directed in 
the comments to the appropriate employee 
level filing threshold for updated state¬ 
ments. Since, however, we are not adopting 
a periodic filing requirement but are sub- 
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to file an initial EEO program state¬ 
ment. 41 We believe this requirement 
usefully functions to direct each sys¬ 
tem’s attention to the need for a well- 
defined equal employment program 
and to provide the Commission with 
baseline information on these pro¬ 
grams. In connection with our rules 
governing the contents of such state¬ 
ments, we have elected to retain the 
provisions of existing § 76.311(c)(2) 
rather than adopting a modified ver¬ 
sion of the sample program either as a 
guideline or as a Commission form. A 
basic purpose in proposing the sample 
program format was to provide an ap¬ 
propriate vehicle for reporting periodi¬ 
cally updated information in several 
areas. Iq view of our actions today de¬ 
clining to adopt a regular revision re¬ 
quirement, however, this justification 
no longer obtains. 42 We shall also 
retain the provisions of current 
§ 76.311(0(1 )(i)(a) requiring any 
amendments * or changes to existing 
EEO program statements to be filed 
with the Commission by May 31 of 
each year. 

35. With respect to our proposal per¬ 
mitting the exclusion of “insignificant¬ 
ly represented” minorities from cover¬ 
age in a system’s EEO program, we are 
persuaded by the paucity of the record 
on this issue, not to adopt such a pro¬ 
vision at this time. 43 We are. on the 
other hand, convinced that our sug¬ 
gested amendment of § 76.311(d)(1) 
clarifying the obligation of all sys¬ 
tems, regardless of employee levels, to 
file an annual report of complaints is 
warranted and we shall adopt it as 
proposed. Since all operators are re¬ 
quired under our rules to provide 
equal opportunity in employment, the 
Commission should be made aware of 
discrimination complaints filed against 


slant ially retaining the current filing obliga¬ 
tion. we feel bound, at least on the record 
before us. to continue the existing employee 
level trigger. See Office of Communication 
of the United Church of Christ v. FCC . 560 
P. 2d 529 (2nd Cir. 1977). 

4, Our action today eliminating the certifi¬ 
cation process does not affect this obliga¬ 
tion. Under our new registration procedure, 
each operator with five or more full-time 
employees will be required to submit an 
EEO program statement at the time of reg¬ 
istration. See Report and Order in CT 
Docket No. 78-206, FCC 78-690. (1978) at 
para. 14. and new rule § 76.12(g) adopted 
therein. In this connection we are amending 
§ 76.311(d) to delete reference to former rule 
§ 76.13(a)(8) and to add a reference to 
§ 76.12(g). 

42 Our decision not to adopt the sample 
program renders moot several points ad¬ 
dressed to its provisions by various parties. 
See para. 30. supra. 

“Our collection and use of availability 
data should give us experience in delineat¬ 
ing the concept of “Insignificantly repre¬ 
sented” minorities in the context of cable 
employment patterns. We shall, therefore, 
consider revisiting this rule proposal after 
dealing with this data for some time. 


any system subject to our jurisdiction, 
not just those with a set number of 
employees. Specific allegations of em 
ployment bias are, unlike statistical 
comparisons not dependent for their 
reliability on employee levels. Consist¬ 
ent with our desire to minimize the re 
porting burden on cable systems, how¬ 
ever, we are also persuaded that the 
annual report of complaints can prop 
erly be combined with the annual ern- 
ployment report required by 
§ 76.311(e). 44 In fact, this change has 
already been reflected on more recent 
versions of FCC form 395A. 45 To for¬ 
mally recognize this reporting method, 
we are amending § 76.311(d) appropri 
ately. 

Enforcement and Monitoring: 

Complaints 

36. In paragraphs 21-26 of the 
Notice we considered the nature and 
scope of the monotoring and enforce 
ment efforts which we intend to 
pursue in the EEO area, as well as our 
proposed use and disposition of indi¬ 
vidual complaints of employment dis¬ 
crimination in the context of our en¬ 
forcement and monitoring program. 
At the outset, we discussed the broad 
principles governing complaint em¬ 
ployment performance, stating: 

Both the Commission and the courts have 
recognized that non proportionate minority 
and female employment—standing alone— 
does not necessarily evidence discrimination 
requiring administrative action. Thus, in 
Stone v. FCC, 466 F. 2d 316, rehearing 
denied, 466 F. 2d 331 (1971), the court noted 
that disproportionate minority employment 
was in a “zone of reasonableness” in light of 
the licensee's affirmative recruitment prac¬ 
tices. Conversely, “• • • a disparity that is 
reasonable in light of a recruitment policy 
might not be reasonable in its absence.” Bi¬ 
lingual Bicultural Coalition of Mass Media. 
Inc. v. FCC. 492 F. 2d 656 (D.C. Cir., 1974). 
In this regard, it should be noted that such 
a “zone” is not static and that continued op 
eratlon of an affirmative action plan should 
result in additional employment opportum 
ties for minorities and women. 60 FCC 2d at 
625. 

We then outlined those measures we 
would consider appropriate in seeking 
to remedy apparent deviations from 
this standard, including requests for 


44 Section 76.311(e) implies that only those 
systems with five or more full-time employ¬ 
ees w r ould file FCC form 395A, thus render¬ 
ing this report unsuitable as a means of re¬ 
porting compliants. In actuality, however. 
all systems are sent these forms and all sys¬ 
tems must sign and return them to the 
Commission, although only those with five 
or more full-time employees are required to 
complete the employment profile section. 
We are amending § 76.311(e) to clarify this 
point. 

4 See §76.403. The form provides a block 
to be initialed by each operator if no com 
plaints have been filed against the system 
during the calendar year. If complaints 
have been filed, an appropriate report is re¬ 
quired to be attached. 
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more specific data, use of on-site inves¬ 
tigations and, in the case of signifi¬ 
cantly deficient EEO programs, the es¬ 
tablishment of goals and timetables. 
In connection with the last of these al¬ 
ternatives, we explained that the 
fixing of specific goals and timetables 
would be left initially to the operator 
concerned, noting, however, that our 
evaluation of the operator’s overall 
performance would be based on 
whether the system had established 
meaningful goals and made substan¬ 
tial efforts to achieve them. Finally, 
we expressly retained the option to 
order a hearing in cases where sub¬ 
stantial and material questions of fact 
relating to a system’s employment 
policies and practices could not be oth¬ 
erwise resolved, although we anticipat¬ 
ed that such a procedure should be 
rarely required. 

37. In paragraphs 25-26 of the 
Notice, we reiterated our intention to 
refer individual complaints of discrimi¬ 
nation against cable television systems 
to appropriate local, State and Federal 
agencies, remarking that this ap¬ 
proach was consistent with our view 
that it is beyond our responsibility to 
remedy individual employment dis¬ 
crimination. We urged prospective 
complainants, therefore, to register 
their grievances with these various 
agencies directly: we did. however, in¬ 
dicate that in the event no local. State 
or Federal body had jurisdiction over 
a cable-related discrimination com¬ 
plaint. we would hear specific allega¬ 
tions of violations of our EEO rules 
and determine what action might be 
appropriate. We observed that such 
complaints may result in an internal 
audit of the relevant system’s Form 
395A and EEO program to determine 
whether the operator appears to be 
discriminating in its employment prac¬ 
tices. If such a determination is made, 
we indicated w r e would notify the local 
franchising authority of this fact and 
of whatever remedial action we had di¬ 
rected. Lastly, we noted that wherever 
any local. State or Federal agency or 
court of competent jurisdiction makes 
a final determination that a cable tele¬ 
vision system has engaged in employ¬ 
ment discrimination, we would consid¬ 
er such findings. We expressly empha¬ 
sized, however, that these findings 
would not necessarily present a sub¬ 
stantial question or a basis for further 
inquiry under the Communications 
Act or under our own rules. 

38. Comments. As a general matter, 
several parties (NCTA, CZR. Sam¬ 
mons, Liberty. OCCA) express concern 
that our proposed procedures would 
be grossly duplicative of the enforce¬ 
ment and oversight functions of nu¬ 
merous other agencies, both local and 
national, and particularly of EEOC. 
More specifically, Sammons suggests 
that the detailed enforcement meth¬ 
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ods outlined in the Notice, especially 
the imposition of corrective employ¬ 
ment goals and timetables, constitute 
regulation of employment discrimina* 
tion per se, and are, therefore, beyond 
the scope of this Commission’s statu¬ 
tory authority as defined in FPC. And, 
in connection with the “goals and ti¬ 
metables’* remedy, both CZR and 
NCTA contend that this approach 
treads perilously close to an unconsti¬ 
tutional quota system, with its atten¬ 
dant reverse discrimination implica¬ 
tions. NCTA also urges that the Com¬ 
mission’s proposed enforcement mech¬ 
anisms are predicated on ill-defined or 
undefined standards and that cable 
operators are consequently left uncer¬ 
tain as to their potential liability. 
Pointing variously to our use of such 
terms as “zone of reasonableness.’’ 
“significantly deficient EEO program” 
and “substantial incongruity’’ as crite¬ 
ria for evaluating the adequacy of 
system EEO performance. NCTA com¬ 
plains that w r e have given these 
phrases no ascertainable substance. 

39. In connection with our complaint 
procedures, NCTA is particularly dis¬ 
turbed by our stated intention to en¬ 
tertain individual complaints of em¬ 
ployment discrimination and to take 
“appropriate action” based thereon. 
First. NCTA notes, the Commission 
has given no indication of what sanc¬ 
tions might constitute such appropri¬ 
ate action. Moreover, it is argued, the 
court of appeals' decision in FPC ex¬ 
pressly found the adjudication of indi¬ 
vidual complaints to be beyond the ju¬ 
risdiction of an agency lacking explicit 
statutory authority to regulate em¬ 
ployment discrimination. This Com¬ 
mission’s role in processing com¬ 
plaints. NCTA concludes, should be 
limited to “educating cable operators, 
maintaining records respecting em¬ 
ployment and monitoring the resolu¬ 
tion of complaints filed with other 
more appropriate agencies.” If re¬ 
quired. NCTA concedes, we could refer 
complaints to these agencies for their 
disposition. And. given the abundance 
of EEO-concerned agencies at all 
levels of government and the almost 
certain existence of a local franchising 
authority for any particular cable 
system, NCTA contends there is little 
likelihood that there would be no ap¬ 
propriate agency which could accept 
such referrals. Sammons, on the other 
hand, sees no need to refer complaints 
or related employment information to 
local franchising authorities at all, ar¬ 
guing that any such information 
would be available for public inspec¬ 
tion at the cable system concerned and 
thus easily accessible to local authori¬ 
ties. 

40. NBMC takes issue with our con¬ 
clusion in paragraph 26 of the Notice 
that a finding of discrimination by an¬ 
other agency or entity would not nec¬ 
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essarily prompt action or further in¬ 
quiry on our part. This conclusion, 
NBMC argues, cannot be reconciled 
with the testimony of former Commis¬ 
sioner Hooks and former Chairman 
Wiley before the House Subcommittee 
on Communications in 1976, where, in 
part, it was stated: 

Mr. Hooks. (Ill is still my position that a 
reasonable cause determination [by another 
agencyl at the very least raises a roadblock 
of some sort which the Commission is obli¬ 
gated on its own to investigate • • \ 


Mr. Wiley. I would not disagree with 
that. 

And. of these two contrasting posi¬ 
tions, NBMC contends the latter clear¬ 
ly reflects the proper, indeed the man¬ 
datory, course. 

41. Discussion. The contention that 
our enforcement role in EEO matters 
duplicates that of EEOC and is there¬ 
fore unnecessary rests on the faulty 
assumption that the functions and ob¬ 
jectives of this Commission and EEOC 
are substantially identical. In point of 
fact, however, our purposes, and con¬ 
sequently our enforcement mecha 
nisms. are considerably different. 
Thus, as w r e observed in National 
Broadcasting Company, Inc.. FCC 76 
135, 58 FCC 2d 419, (1976). aff'd sub 
nom., National Organization for 
Women v. FCC, 555 F. 2d 1002 (DC. 
Cir 1977): 

Our reading of the legislative history of 
the Civil Rights Act of 1964, particularly of 
its 1972 amendments, impresses upon us 
that EEOC, through conciliation if at all 
possible, attempts to make aggrieved per¬ 
sons whole. The Communications Act of 
1934. as amended, is of a different charac¬ 
ter. however. The basic purpose of the Act 
is regulation in the public interest and not 
the creation of private rights. Daly v. Co¬ 
lumbia Broadcasting System, Inc., 309 F. 2d 
83, 85 (1962). Our rules are promulgated and 
enforced consistent with our primary statu¬ 
torily defined objectives, the regulation of 
interstate and foreign commerce in commu- 
nicatioas. (Footnote omitted.) 

And, as the U.S. Court of Appeals for 
the District of Columbia Circuit more 
recently noted In Bilingual Bicultural 
Coalition on Mass Media, Inc. v. 

FCC, -F. 2d-(No. 75-1885, decided 

May 4, 1978) (Bilingual II): 

[Tlhe FCC functioas very differently from 
the EEOC, both in the type of inquiries it 
makes and in the types of sanctions it can 
impose. The EEOC, aims primarily to 
remedy the effects of past discrimination: in 
its efforts to make aggrieved persons whole, 
it can invoke an array of retrospective reme¬ 
dies. including reinstatement, promotion, 
and restoration of seniority or back pay. 
The FCC. by contrast. Is concerned primar¬ 
ily with the future: In its efforts to ensure 
that programming reflects minority inter¬ 
ests. it invokes prospective, administrative 
sanctions • * • [Slip Opinion at 14. foot¬ 
notes omitted.l 
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Given these distinctions, we are not 
persuaded that our involvement in as¬ 
suring compliance with our EEO rules 
constitutes duplicative regulation. 

42. Nor do we believe that our pro¬ 
posed enforcement remedy ol impos¬ 
ing employment goals and timetables 
is impermissible, either because it 
amounts to regulation of employment 
discrimination per se.<* or because it 
creates an unconstitutional “quota’* 
system. Per se regulation, in our view, 
involves administrative intervention in 
the specific, individual employment 
decisions and actions of an operator. It 
embraces, as the court of appeals 
stated in FPC, “[the] power • • • to 
prescribe personnel practices in detail 
and to receive complaints, adjudicate 
l hem, and punish directly infractions 
of those practices.” *'•’ The use of em¬ 
ployment goals and timetables does 
not approach this kind of intrusive 
regulation. It does not address the 
day-to-day personnel practices of an 
operator, nor does it dictate individual 
employment decisions. It is simply a 
means of stimulating and measuring 
improvement in a system’s overall em¬ 
ployment performance by setting ob¬ 
jectives which the system can seek to 
achieve by whatever specific methods 
it elects. As to the constitutional ob¬ 
jections raised against this mecha¬ 
nism, recent court decisions have made 
it clear that the imposition of employ¬ 
ment goals and timetables, aimed at 
correcting administratively deter¬ 
mined EEO deficiencies does not 
entail constitutionally proscribed re¬ 
verse discrimination. EEOC v. Ameri¬ 
can Telephone Telegraph Co., 556 F. 
2d 167 (3rd Cir. 1977), cert, denied, 46 
U.S.L.W. 3803 (U.S. June 27. 1978): Re¬ 
gents of the University of California v. 
Bakke, 46 U.S.L.W. 4896. 4905 (U.S. 
June 28. 1978). 

43. NCTA’s concern for precise defi¬ 
nition of the criteria utilized by the 
Commission in evaluating system EEO 
performance is understandable. We 
believe, however, that the critical 
standard here—“zone of reasonable¬ 
ness” or “reasonable representation’*— 
has been adequately described and de¬ 
veloped in numerous Commission as 
well as court decisions. E.g., Stone v. 
FCC, supra: Bilingual Bicultural Co¬ 
alition on Mass Media, Inc. v. FCC, 
492 F. 2d 656 (D.C. Cir. 1974); Bilin¬ 
gual II, supra: National Organization 
for Women v. FCC , supra, and cases 
cited therein at 1018. n. 106; Nondis¬ 
crimination in the Employment Poli¬ 
cies and Practices of Broadcast Li- 


"•We have often stated lhat our responsi¬ 
bilities do not include the regulation of em¬ 
ployment discrimination per se and we con¬ 
tinue to adhere to lhat view. See. e.g.. Ra¬ 
tional Broadcasting Company, Inc., supra 
at 422; Nondiscrimination in the Employ¬ 
ment Policies and Practices of Broadcast 
Licensees. 60 FCC 2d 226. 229 < 1976). 

"520 F. 2d at 435. 
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censees, supra at 242; A'COP Televi¬ 
sion , Incorporated. 57 FCC 2d 227 
(1975). remanded, Los Angeles 
Women's Coalition for Better Broad¬ 
casting v. FCC, - F. 2d -(D.C. Cir. 

No. 76-1133, decided September 12, 
1978): Mission Central Company, 54 
FCC 2d 581 (1975); 1972 License Re¬ 
newal Applications, 53FCC 2d 104 
(1975): License renewal applications of 
Certain Broadcast Stations Licensed 
for and Serving the State of Colorado, 
FCC 77-433, 65 FCC 2d 96 <1977). In 
this connection, therefore, it suffices 
to say that we shall be guided In our 
analyses by these and similar cases. 

44. It would appear from NCTA’s ob¬ 
jections to our proposed complaint 
handling procedure.?, that our inten¬ 
tions in this area have been misunder¬ 
stood. When we indicated that we 
w r ould consider individual complaints 
of employment discrimination where 
such complaints could not be referred 
to other, more specialized agencies, we 
did not mean to imply, as NCTA has 
apparently inferred, that we would ad¬ 
judicate and remedy a particular indi¬ 
vidual’s employment grievance. Such a 
procedure would clearly fall within 
the proscription of the court of ap¬ 
peals in FPA against employment reg- 
uIat ion per se and would contravene 
our own expressed purposes.* 9 Rather, 
wc intended that individual com¬ 
plaints of discrimination would be con¬ 
sidered by the Commission to the 
extent that they constitute relevant 
evidence bearing on our evaluation of 
a system’s compliance with our EEO 
rules. It is for this reason that individ¬ 
ual complaints may result in an inter¬ 
nal audit of a system’s employment 
performance as reflected in its Form 
395A reports and EEO program.* 0 If 
our review of all the pertinent infor¬ 
mation, including the complaint, indi¬ 
cates apparent noncompliance, then 
sanctions directed to remedying the 
system's program deficiencies, not 
sanctions aimed at repairing injury to 
the individual complainant, will be 
considered. The nature of any sanc¬ 
tion ultimately imposed, of course, 
w r ould depend on the severity of the 
noncompliance. 51 Taken in this per¬ 
spective, we believe our proposed com¬ 
plaint procedure is perfectly consist¬ 
ent with our statutory responsibilities 
and authority. 

45. Similarly, we believe that our 
proposed treatment of discrimination 


•*See paras. 10 and 42. supra. 

49 See para. 41 and note 46. supra. 

"60 FCC 2d at 627. 

“The Communications Act Amendments 
of 1978, Pub. L. 95 -234. 92 St at. 33. has 
added forfeiture to the range of remedies 
outlined in the Notice and discussed herein. 
As with the other remedies we have de 
scribed, we will not hesitate to use our for¬ 
feiture authority where necessary to assure 
that cable companies meet their obligations 
under our equal employment rules. 


findings by other agencies is consist¬ 
ent with our obligations. We stated in 
the Notice that such findings w-ould 
not necessarily present a substantial 
Question or a basis for further inquiry 
under the Communications Act of 
1934, as amended, or under our own 
rules. This is not to say, however, that 
we would ignore such findings. On the 
contrary, we intend to evaluate these 
determinations “carefully and fully in 
light of lour] own established stand¬ 
ards.” National Organization for 
Women v. FCC, supra at 1018. This 
evaluation would include an internal 
review of the concerned system’s em¬ 
ployment record, and in some circum¬ 
stances requests for additional infor¬ 
mation, but not necessarily further 
formal inquiry. So clarified, we do not 
believe our proposed procedure pre¬ 
sents substantial differences from 
NBMC’s position. In any event, howev¬ 
er. we consider our proposal to com¬ 
port with both our responsibilities and 
with judicial precedent. National Or¬ 
ganization for Women v. FCC, supra 
be included as employees of a system.* 3 
We see no reason to deviate from this 
determination at this point. Suggest¬ 
ing another form of exception, Sam¬ 
mons has requested us* to exempt from 
our EEO requirements all systems 
whose services are rendered pursuant 
to a federal government contract (e.g.. 
cable systems operating on a military 
reservation) or whose operations are 
subject to local franchise provisions 
covering EEO matters. These systems, 
it is contended, are already regulated 
with respect to their employment 
practices and need not be further reg¬ 
ulated by the Commission. We find 
this argument unpersuasive. Our EEO 
rules seek to accomplish specific goals 
dictated by our particular statutory re¬ 
sponsibilities. We do not believe these 
ends may be satisfactorily served if 
various systems are excused from com¬ 
pliance with our uniform requirements 
and made subject only to disparate 
local demands or federal contract com¬ 
pliance standards, none of which are 
designed w ith our purposes in mind. 

Conclusion 

48. We believe that the policies, pro¬ 
cedures and rule amendments set 
forth herein will clarify the EEO obli¬ 
gations of cable television systems and 
will substantially assist us in ensuring 
compliance with our EEO rules, there¬ 
by contributing significantly to the 
achievement of true equal employ¬ 
ment opportunity throughout the 
cable industry. We believe, therefore, 
that adoption of these policies, proce 
dures and amendments is in the public 
interest. 

Authority for adoption of the rules 
herein is contained in sections 2, 4 (i) 


'Report and Order in Docket 19246. 31 
FCC 2d 186. 192 (1972). 
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and (j), 303, 307, 308, and 309 of the 
Communications Act of 1934, as 
amended. 

Accordingly , it is ordered. That part 
76 of the Commission’s rules and regu¬ 
lations is amended as set forth in the 
attached appendix B effective Decem¬ 
ber 15, 1978. 

It is further ordered. That, the pro¬ 
ceeding in docket 20829 is terminated. 

(Secs. 2. 3. 4, 5. 301, 303, 307, 308, 309. 315. 
317. 48 Stat., as amended. 1064, 1065. 1066. 
1068. 1081, 1082, 1083, 1084, 1085. 1088, 1089; 
(47 U.S.C. 152, 153. 154, 155, 301. 303. 307. 
308. 309.315.317). 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary . 

Appendix A 

PARTIES FILING COMMENTS 

•Better TV. Inc., of Bennington 
Cablecom-General. Inc. 

Cole, Zylstra and Raywid 
•Comax Telcom Corp., d.b.a. International 
Cable 

•Connersville Cable Television, Inc. 
•Dynamic Cablevision, Inc. 

•Greater Boston Cablevision Corp. 
•Hernando Cable TV, Inc. 

•Mass. Cablevision, Inc. 

National Black Media Coalition 
National Cable Television Association 
•Sammons Communications, Inc. 

*TM Communications Co. 

•Tri-County TV. Inc. 

•U.S. Cablevision Corp. 

•Video Enterprises. Inc. 

•Video Enterprises of Western Mass. 
•Westerly Cable Television, Inc. 

•Whaling City Cable TV. Inc. 

PARTIES FILING REPLY COMMENTS 

Liberty Communications. Inc. 

Oregon Cable Communications Association 

Appendix B 

Part 76 of chapter I of title 47 of the 
Code of Federal Regulations is amend¬ 
ed as follows: 

§76.305 1 Amended] 

1. In § 76.305(a)(7), the reference to 
“§ 76.311(0" is changed to 
”§76.3110)°. and in §76.305(0, the 
reference to “§ 76.311(f)” is changed to 
“§ 76.311(j)”. 

2. Section 76.311 is revised to read as 
follows: 

§ 76.311 Equal employment opportunities. 

The following provisions apply to all 
operators of cable television systems, 
both in that capacity and as licensees 
or permittees of cable television relay 
service stations. Where a system or a 
headquarters office has employment 
whose duties are related to the oper¬ 
ation of a cable television relay service 
station, these employees shall be con¬ 
sidered employees of the system or 
headquarters office employees unit for 
purposes of this section. 


•Filed jointly. 
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(a) General policy. Equal opportuni¬ 
ty in employment shall be afforded by 
all operators of cable television sys¬ 
tems to all qualified persons, and no 
person shall be discriminated against 
in employment because of race, color, 
religion, national origin, or sex. 

(b) Employment units. The provi¬ 
sions of this section shall apply to 
cable television systems as employ¬ 
ment units. Each cable system may be 
considered a single employment unit; 
however, where two or more systems 
are under common ownership or con¬ 
trol and are interrelated in their local 
management, operation, and utiliza¬ 
tion of employees, they shall consti¬ 
tute a single employment unit. See 
also paragraph (c) of this section. 

(c) Headquarters office. A multiple 
cable operator shall treat as a separate 
employment unit each headquarters 
office if the work of that office is pri¬ 
marily related to the operation of 
more than one employment unit as de¬ 
scribed in paragraph (b) of this sec¬ 
tion. 

(d) Exemptions. Every employment 
unit (including headquarters offices) 
shall comply with the requirements of 
paragraphs (e). (f), (h), (i), and (j) of 
this section. Where an employment 
unit has five or more full-time employ¬ 
ees. it shall also -comply with para¬ 
graph (g) of this section. 

(e) Establishment of equal employ - 
ment opportunity program. Each em¬ 
ployment unit shall establish, main¬ 
tain. and carry out a positive continu¬ 
ing program of specific practices de¬ 
signed to assure equal opportunity in 
every aspect of cable system employ¬ 
ment policy and practice. Under the 
terms of its program, a unit shall: 

(1) Define the responsibility of e^ch 
level of management to insure a posi¬ 
tive application and vigorous enforce¬ 
ment of the policy of equal opprtun- 
ity, and establish a procedure to 
review and control managerial and su¬ 
pervisory performance; 

(2) Inform its employees and recog¬ 
nized employee organizations of the 
positive equal employment opportuni¬ 
ty policy and program and enlist their 
cooperation; 

(3) Communicate the unit’s equal 
employment opportunity policy and 
program and its employment needs to 
sources of qualified applicants without 
regard to race, color, religion, national 
origin, or sex, and solicit their recruit¬ 
ment assistance on a continuing basis; 

(4) Conduct a continuing program to 
exclude every form of prejudice or dis¬ 
crimination based upon race, color, re¬ 
ligion, national origin, or sex from the 
unit’s personnel policies and practices 
and working conditions. 

(5) Conduct continuing review of job 
structure and employment practices 
and adopt positive recruitment, train¬ 
ing, job design, and other measures 
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needed to assure genuine equality of 
opportunity to participate fully in all 
organizational units, occupations, and 
levels of responsibility in the employ¬ 
ment unit. 

(f) Contents of equal employment op¬ 
portunity program. An employment 
unit’s equal employment opportunity 
program should reasonably address 
itself to the specific areas set forth 
below, to the extent that they are ap¬ 
propriate in terms of employment unit 
size, location, etc.: 

(1) Posting notices in the cable oper¬ 
ator’s offices and places of employ¬ 
ment informing employees, and appli¬ 
cants for employment, of their equal 
employment opportunity rights, and 
their right to notify the Equal Em¬ 
ployment Opportunity Commission, 
the Federal Communications Commis¬ 
sion. or other appropriate agency if 
they believe they have been discrimi¬ 
nated against. Where a significant per¬ 
centage of employees, employment ap¬ 
plicants, or residents of the communi¬ 
ty of a cable television system are His¬ 
panic, such notice should be posted in 
Spanish and English. Similar use 
should be made of other languages in 
such posted equal employment oppor¬ 
tunity notices, where appropriate; 

(2) Placing a notice in bold type on 
the employment application informing 
prospective employees that discrimina¬ 
tion because of sex, race, color, reli¬ 
gion. or national origin is prohibited 
and that they may notify the Equal 
Employment Opportunity Commis¬ 
sion. the Federal Communications 
Commission, or other appropriate 
agency if they believe they have been 
discriminated against; 

(3) Placing employment advertise¬ 
ments in media that have significant 
circulation among minority-group 
people in the recruiting area; 

(4) Recruiting through schools and 
colleges with significant minority- 
group enrollments; 

(5) Maintaining systematic contacts 
with minority and human relations or¬ 
ganizations, leaders, and spokesmen to 
encourage referral of qualified minor¬ 
ity or female applicants; 

(6) Encouraging present employees 
to refer minority or female applicants; 

(7) Making known to the appropri¬ 
ate recruitment sources in the employ¬ 
er’s immediate area that qualified mi¬ 
nority members and females are being 
sought for consideration whenever the 
cable operator hires; 

(8) Instructing personally those on 
the staff of the employment unit who 
make hiring decisions that all appli¬ 
cants for all jobs are to be considered 
without discrimination; 

(9) Where union agreements exist, 
cooperating with the union or unions 
in the development of programs to 
assure qualified minority persons or 
females of equal opprtunity for em- 
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ployment, and including an effective 
nondiscrimination clause in new or re¬ 
negotiated union agreements; 

(10) Avoiding use of selection tech¬ 
niques or tests that have the effect of 
discriminating against minority groups 
or females; 

(11) Instructing personally those of 
the employment unit’s staff who make 
decisions on placement and promotion 
that minority employees and females 
are to be considered without discrimi¬ 
nation, and that job areas in w’hich 
there is little or no minority or female 
representation should be reviewed to 
determine whether this results from 
discrimination; 

(12) Giving minority groups and 
female employees equal opportunity 
for positions which lead to higher po¬ 
sitions. Inquiring as to the interest 
and skills of all lower paid employees 
with respect to any of the higher paid 
positions, followed by assistance, coun¬ 
selling. and effective measures to 
enable employees with interest and po¬ 
tential to qualify themselves for such 
positions; 

(13) Reviewing seniority practices to 
insure that such practices are nondis- 
criminatory and do not have a discrim¬ 
inatory effect; 

(14) Examining rates of pay and 
fringe benefits for present employees 
with equivalent duties, and adjusting 
any inequities found; 

(15) Providing opportunity to per¬ 
form overtime work on a basis that 
does not discriminate against qualified 
minority group or female employees. 

(g) Filing of equal employment op¬ 
portunity program. Except as other¬ 
wise provided in paragraph (d) of this 
section, every employment unit shall 
file a statement of its equal employ¬ 
ment opportunity program indicating 
specific practices to be followed in 
order to assure equal employment op¬ 
portunity for females, blacks. Hispan- 
ics. American Indians or Alaskan Na¬ 
tives, and Asians or Pacific Islanders 


RULES AND REGULATIONS 

in such aspects of employment prac¬ 
tices as recruitment, selection, train¬ 
ing, placement, promotion, pay. work¬ 
ing conditions, demotion, layoff, and 
termination. Any changes or amend¬ 
ments to existing programs shall be 
filed with the Commission on or 
before May 31 of each year thereafter. 
If, pursuant to paragraphs (b) and (d) 
of this section or § 76.12(g), a cable op¬ 
erator has been exempted from the re¬ 
quirement that it file an equal employ¬ 
ment opportunity program statement, 
but has failed to satisfy the conditions 
of that exemption at any time during 
the first 3 months of a calendar year, 
it shall file the statement on or before 
May 31 of that year. 

(h) Report of complaints. Every em¬ 
ployment unit shall submit an annual 
report to the Commission indicating 
whether any complaints regarding vio¬ 
lations by the cable operator of equal 
employment provisions of Federal, 
State, territorial, or local law have 
been filed during the preceding calen¬ 
dar year before any body having com¬ 
petent jurisdiction. This report may be 
filed in conjunction with the report re¬ 
quired by paragraph (i) of this section. 
The report shall state with respect to 
each such complaint: the parties in¬ 
volved, the date filed, the courts or 
agencies before which the matter has 
been heard, the appropriate file 
number (if any), and the respective 
disposition or current status of the 
complaint. Any cable operator who 
has filed such information with the 
Equal Employment Opportunity Com¬ 
mission need not do so with the Feder¬ 
al Communications Commission, if 
such previous filing is indicated. 

(i) Report of annual employment 
Every employment unit shall file with 
the Commission an annual employ¬ 
ment report (FCC form 395-A). How r - 
ever, only employment units with five 
or more full-time employees need com¬ 
plete the employment data portions of 
the form, employment data shall re¬ 


flect the figures from any one payroll 
period in January, February, or March 
of the year during which the report is 
filed. The same payroll period should 
be used in each year’s annual employ¬ 
ment report. 

(j) Records available for public in¬ 
spection. (1)A copy of every annual 
employment report, equal employ¬ 
ment opportunity program statement, 
and complaint report that has been 
filed with the Commission, and copies 
of all exhibits, letters, and, other docu¬ 
ments filed as part thereof, all amend¬ 
ments thereto, all correspondence be¬ 
tween the cable operator and the 
Commission pertaining to the reports 
after they have been filed and all doc¬ 
uments incorporated therein by refer¬ 
ence, are open for public inspection at 
the offices of the Commission in 
Washington, D.C. 

(2) Every employment unit shall 
maintain for public inspection a file 
containing a copy of every document 
described in subparagraph (1) of this 
paragraph. Each document shall be re¬ 
tained for a period of 5 years, except 
for program statements, which must 
be retained until superseded. The file 
shall be maintained at the principal 
workplace of the employment unit, or 
at any accessible location (such as a 
public registry for documents or an at¬ 
torney’s office) in the principal com¬ 
munity served by the employment 
unit. A headquarters office employ¬ 
ment unit file and a file containing a 
consolidated set of all documents per¬ 
taining to the other employment units 
of a multiple cable operator shall be 
maintained at the headquarters office 
of the cable operator or at any accessi¬ 
ble place in the community in which 
the office is located. The operator 
shall provide reasonable accommoda¬ 
tions at these locations for undis¬ 
turbed inspection of his equal employ¬ 
ment opportunity records by members 
of the public during regular business 
hours. 


FEDERAL REGISTER, VOL 43, NO. 223—FRIDAY, NOVEMBER 17, 1978 






TOTAL EMPLOYEES - 1974 


RULES AND REGULATIONS 


53755 


o 

X 

•-« 

o 


CL 

0 . 

< 


£ 

U 



FEDERAL REGISTER, VOL. 43, NO. 323—FRIDAY, NOVEMBER 17, 1978 















































PERCENT OF TOTAL EMPLOYEES - 1974 


53756 


RULES AND REGULATIONS 


C_> 

X 
►—< 
Q 


CL 

CL 

< 


04 

*«s 

f—• 

u 

< 

5 



FEDERAL REGISTER, VOL. 43, NO. 223—FRIDAY, NOVEMBER 17, 1978 














































CHART # 3 T0 ™ L EMPLOYEES IN SAMPLE - 1976 APPENDIX 


RULES AND REGULATIONS 


53757 


FEMALE 

White 

r- 

00 

rg 

>4* 

09 

ro 

r^- 

rv. 

i 

i 

- 

638 


Hispanic 

ro 

» 

1 

m 

36 

T— 

T— 

i 

i 

46 


Black 

ro 

T— 

1 

- 

o 

rg 

1 

1 

i 

i 

• 

in 

rg 


Asian, 

Pacific 

I s lander 

- 

1 

1 

- 

oo 

1 

' 

i 

i 

10 


Ame rican 
Indian, 
Alaskan 
Native 


1 

- 

i 

rg 

1 

1 

i 

i 

16 


MALE 

White 

288 

31 

556 

137 

39 

>4 

O 

K) 

116 

17 

N. 

1565 


Hispanic 

15 

1 

r\j 

NO 

vT 

37 

26 

i 

1 

109 


Black 

i 

1 

«— 

r- 

m 

- 

35 


i 

rg 

55 


Asian, 

Pacific 

I s 1 ande r 

<4* 

eg 

O 

i 

- 

13 

in 

i 

1 

31 


American 
Indian, 
Alaskan 
Native 

o 

eg 

13 

r- 

>4 

>o 

l 

i 

l 

rg 

m 



TOTAL 

o 

38 

612 

>4 

rg 

598 

473 

151 

r*- 

20 

2527 



JOB 

CATEGORIES 

OFFICIALS 
& MANAGERS 

PRO¬ 

FESSIONALS 

TECHNICIANS 

SALES 

WORKERS 

OFFICE & 
CLERICAL 

CRAFTSMEN 
(Ski lied) 

OPERATIVES 
(Semi- 

ski lied) 

LABORERS 

(Unskilled) 

SERVICE 

WORKERS 

TOTAL 


FEDERAL REGISTER, VOL. 43, NO. 233—FRIDAY, NOVEMBER 17, 197B 

































CHART U 4 PERCENT OF TOTAL SAMPLE - 1976 APPENDIX 


53758 


RULES AND REGULATIONS 


O 






o 

00 

NO 


A- 

r— 






>3 

PA 



a> 



CM 

o 

r— 


pa 


>o 


i 


1 

O 

fM 



U* 



• 

• 

• 


• 

• 

• 





0 

0 



•r- 



PA 

o 

O 


fM 

oo 

O 





o 

LA 



.C 








XT- 







fM 



3 



. 















u 


















•r~ 


















c 



f\J 




O 

fM 

s3 


sf 




fM 



ID 



r— 

1 

1 


fM 

>3 

O 


O 


1 

1 

00 



a 



• 




• 

• 

• 


• 




0 



to 



O 




o 

r— 

O 


o 




T— 



•r* 







































• 














LD 

o 



CM 

s3 



>3 

O 







On 


_J 

ro 



r— 

o 

1 


O 

r- 

1 


1 


1 

1 

On 


< 




• 

• 



• 

• 







• 



CD 



O 

o 



O 

o 







o 


LU 


















LL. 


L_ 

















u 

a; 

















s •»- 

"O 

















C 

c 


s3 




^3 

fM 







o 

0 


<TS -r- 

<D 


o 

1 

1 


O 

pa 

1 


1 


1 

1 

"3 

to 


•r- U 

—' 


• 




• 

• 







■ 

a> 


(/) CD 

CO 


o 




o 

o 







O 

or 


< 0- 

»—« 















<D 


c 
















c 


<0 N 

c 















QJ 


<-> C 

<D 















u 


■r~ <D 


> 

fM 


*3 










PA 

u 


L. -r- 

CO 

•r 

x— 

1 

O 


1 

S3 

1 


1 


1 

1 

>0 

a> 


0; T3 

<D 


• 


• 



• 







• 

CL 


E C 

—• 

CD 

O 


O 



o 







o 



< *-• 

C 

Z 














4- 




















<U 



o 

pa 

o 


fM 

*"3 

o 


o 


rs. 


fM 

4- 


4~> 



>3- 

fM 

o 


>3 

LA 

>3 


LA 


nO 

NO 

On 

4— 


•r* 
















o 


SZ 



T— 

r- 

fM 


LA 

T— 

S3 


n3 


o 

o 

X — 



3 





fM 



* 







NO 

CD 


















c 


u 
















•r— 


•r~ 
















*o 


C 





pa 


s3 

vO 

NO 


PA 




r- 

c 


<D 



CN 


oo 


fM 

X — 

>3 


O 


i 

i 

PA 

o 


Q. 



LA 

1 

■ 


• 

0 

• 


• 




0 

o 


to 



• 


o 


O 

O 

r- 






>3 

u 


,r_ 



o 















X 
















o 


















*-> 







m 


fM 

•*■3 

00 


fM 



00 

r- 


LU 

o 





>3 


T— 

O 

PA 




i 

o 

t— 

<u 

_J 

id 



1 

1 

• 


• 

• 

• 


t 



• 

0 

D 

C 

z 

CD 





o 


o 

O 

r— 


o 



o 

CM 

TD 


















■ fj- - 



L. 















C 


u 















i 

Q> 


N -r- 

•D 














1 

E 


c **- 

c 


o 

00 

>3 



n3 

t— 


o 




PA 

CD 


<D *r 

CD 


* — 

O 

fM 


1 

O 

LA 


AJ 


i 

1 

fM 



•«- U 

—' 


• 

• 

• 



• 

• 


0 




0 

u 


CO CD 

CO 


o 

o 

o 



o 

o 


o 




X — 

cn 


< CL 

4-4 















ID 


















in 1 " 


C 


















ID V 

C 















*o 


u C 

CD 

a> 
















<D 

-* 

> 

>3 

CO 

r— 


>3 

NO 

s3 






rs. 

u 


L_ -r- 

CO 

*»— 

rvj 

o 

LA 


O 

r— 

fM 


1 


i 

1 

CM 

>r > 


<b ~G 

CD 

4-» 

• 

• 

• 


• 

• 

• 







U> 


E C 


«D 

O 

o 

O 


o 

o 

O 






x— 

<L) 


C •-« 

<C 

Z 














E 























o 

*- 

t- 



LA 

o 


00 


fN- 

On 

■♦c 



< 



o 

LA 

fM 


>3 

O 

fN- 


On 


>o 

A- 

o 

u 


►— 















o 

< 


O 



LA 

T- 

*3 


oo 

PA 

00 


LA 


o 

O 

t— 

♦ 





x — 


fM 



fM 

T— 














CO 













CO 



CO 

CO 

Z 





CO 



T5 





LU 



oo cr 

-I 

< 


CO 

_J 

Z /-N 

LU 


XJ 

a> 





►—4 



_J LU 

< 

t-4 

CO 

CT 

0d < 

LU 13 

> 


a> 

co —# 

CO 




cr 



C LD 

1 z 

<U 

LU 

LU 

u 

Sl <u 

4-4 



cr —• 

lu cr 




CD O 



•-i < 

o o 

•—4 

-J 

iT 

LU »—4 

CO —» 

h- 

1 

—4 

LU **“ 

tu LU 




O LD 



L-> Z 

cr •-» 

z 

c 

cr 

o cr 

t- —' 

< 

•f- 

•r— 

cr ^ 

•~i ^ 

-I 



-> LU 



*-» < 

Q. CO 

X 

CO 

o 

4-4 LU 

lu -r- 

cr 

E 


O to 

> cr 

c 



»— 



u. z: 

CO 

u 


3 

LU _J 

< 

LU 

a» 

to 

CD C 

cr o 

h- 



< 



u. 

LU 

LU 



LU C_J 

cr co 

a. 

CO 


< 3 

LU 3 

o 



LU 



O aa 

a. 

»- 



O 

LU s^ 

o 



-J w 

CO 

»— 



FEDERAL REGISTER, VOL. 43, NO. 223—FRIDAY, NOVEMBER 17, 1978 













































RULES AND REGULATIONS 


53759 


TOTAL EMPLOYEES IN SAMPLE - 1977 APPENDIX C 
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proposed rules 


This section of the FEDERAL REGISTER contoins notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to 
give interested persons on opportunity to participate in the rule making prior to the adoption of the final rules. 


[ 6325-01 -M] 

CIVIL SERVICE COMMISSION 

(5 CFR Port 334] 

TEMPORARY ASSIGNMENT OF EMPLOYEES BE¬ 
TWEEN EXECUTIVE AGENCIES AND STATES, 
LOCAL GOVERNMENTS, AND INSTITUTIONS 
OF HIGHER EDUCATION 

Proposed Rulemaking 

AGENCY: U.S. Civil Service Commis¬ 
sion. 

ACTION: Proposed rulemaking. 

SUMMARY: This proposed rule seeks 
to amend part 334 to: Reflect the in¬ 
clusion of Indian tribal governments 
and the Northern Mariana Islands as 
eligible participants under the mobil¬ 
ity provisions of the Intergovenmental 
Personnel Act, as amended: limit back- 
to-back assignments: limit total time 
spent on assignment(s) by an individu¬ 
al employee: encourage more cost- 
sharing: require forwarding of assign¬ 
ment agreement within 15 days after 
start of assignment; allow 30 days ad¬ 
vance notice on early terminations; 
limit participation of noncareer em¬ 
ployees; and clarify employee’s right 
to return to original position. These 
amendments are intended to strength¬ 
en the administration and regulation 
of the mobility program. 

DATE: Comments must be received by 
January 15. 1979. 

ADDRESS: Comments should be di¬ 
rected to Miriam Ershkowitz. Director, 
Office of Faculty Fellows and Person¬ 
nel Mobility, Bureau of Intergoven¬ 
mental Personnel Programs. 1900 E 
Street NW.. Washington, D.C. 20415. 

FOR FURTHER INFORMATION 
CONTACT: 

Ardrey Harris, Office of Faculty Fel¬ 
lows and Personnel Mobility, Bureau 
of Intergovenmental Personnel Pro¬ 
grams. Room 2A11, 1900 E Street 
NW., Washington. D.C. 20415, tele¬ 
phone 202-632-5373. 

It is proposed that 5 CFR Part 334 
be revised to read as follows: 


PART 334—TEMPORARY ASSIGNMENT OF EM¬ 
PLOYEES BETWEEN EXECUTIVE AGENCIES 
AND STATES, LOCAL AND INDIAN TRIBAL 
GOVERNMENTS, AND INSTITUTIONS OF 
HIGHER EDUCATION 

Sec. 

334.101 Purpose. 

334.102 Definitions. 

334.103 Length of assignments. 

334.104 Requirement for written agree¬ 
ment. 

334.105 Termination of agreement. 

334.106 Reports required. 

Authority: 5 U.S.C. 3376; E.O. 11589. 3 
CFR 557 (1971-1975) 

§334.101 Purpose. 

The purpose of this part is to carry 
into effect the objectives of title IV of 
the Intergovernmental Personnel Act 
of 1970, which authorizes the tempo¬ 
rary assignment of employees between 
Executive agencies and States, local 
and Indian tribal governments, and in¬ 
stitutions of higher education. 

§ 334.102 Definitions. 

In this part: (a) “Assignment” means 
a period of service under chapter 33, 
subchapter VI of Title 5, United States 
Code. 

(b) “Employee” means an individual 
employed in a career position or as an 
attorney or presidential management 
intern in an executive agency; or an 
individual employed for at least 90 
days in a career position with a State, 
local, or Indian tribal government, or 
an institution of higher education; 

(c) “Executive agency” has the 
meaning given that term by section 
105 of Title 5. United States Code; 

(d) “Institution of higher education” 
means a domestic, accredited public or 
private 4-year college, university, or a 
technical or junior college: 

(e) “Indian tribal government” 
refers to any Indian tribe, band, 
nation, or other organized group or 
community, including any Alaska 
Native village as defined in the Alaska 
Native Claims Settlement Act (85 Stat. 
688) which is recognized as eligible for 
the special programs and services pro¬ 
vided by the United States to Indians 
because of their status as Indians and 
includes any tribal organization as de¬ 
fined in section 4(c) of the Indian Self- 
Determination and Education Assist¬ 
ance Act (Pub. L. 93-638, S. 105); 

(f) “Local government" means any 
political subdivision, instrumentality, 
or authority of a State or States; and 
any general or special purpose agency 


of such a political subdivision, instru¬ 
mentality, or authority; and 

(g) “State” means a State of the 
United States, the District of Colum¬ 
bia. the Commonwealth of Puerto 
Rico, the Northern Mariana Islands, 
and a territory or possession of the 
United States; and an instrumentality 
or authority of a State or States; and a 
Federal-State authority or instrumen¬ 
tality. 

§ 334.103 Length of assignment. 

(a) An assignment may be made for 
up to 2 years and may be extended by 
the head of the executive agency for 
up to 2 additional years. 

(b) An Executive agency may not 
send or receive on assignment an em¬ 
ployee who has served for 4 continu¬ 
ous years on an assignment without at 
least a 12-month return to duty with 
his or her original employer. 

(c) Assignments less than 60 calen¬ 
dar days apart involving the same par¬ 
ticipants. are a continuous assignment. 

(d) An executive agency may not 
send on assignment an employee who 
has served on mobility assignments for 
more than a total of 6 years during his 
or her Federal career. The Commis¬ 
sion may waive this provision upon the 
written request of the agency head. 

§334.104 Requirement for written agree¬ 
ment. 

<a) Before an assignment is made, 
the executive agency and the State, 
local or Indian tribal government, or 
institution of higher education, and 
the assigned employee shall enter into 
a witten agreement which records the 
obligations and responsibilities of the 
parties as specified in Federal Person¬ 
nel Manual chapter 334. 

(b) Where the Federal agency pays 
more than 50 percent of the costs of 
the mobility assignment involving a 
Federal employee and the period of as¬ 
signment exceeds 6 months, the 
agency must document the rationale 
for the cost-sharing arrangements in 
the mobility agreement. 

<c) Two copies of the original agree¬ 
ment, as well as any modification, 
must be sent to the U.S. Civil Service 
Commission within 15 days of the date 
that the assignment or modification 
becomes effective. 

§331.105 Termination of agreement. 

(a) An assignment may be terminat¬ 
ed at any time at the request of the 
executive agency or the State, local. 
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Indian tribal government, or institu¬ 
tion of higher education involved. The 
party terminating the assignment 
prior to the agreed upon date should 
provide 30 days advance notice along 
with a statement of reasons to the 
other signers of the agreement. 

(b) At the end of the assignment, 
agencies must return the employee to 
the same position occupied prior to 
the mobility assignment or reassign 
the employee to another position of 
like pay, grade level, and kind. If pro¬ 
moted while on assignment, the em¬ 
ployee must be returned to the new 
position at the completion of the as¬ 
signment. 

§331.106 Reports required. 

An executive agency which assigns 
an employee to or receives an employ¬ 
ee from a State, local, Indian tribal 
government, or institution of higher 
education in accordance with this part 
shall submit to the Commission such 
reports as the Commission may re¬ 
quest. 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant 
to the Commissioners. 

[FR Doc. 78-32026 Filed 11-16-78; 8:45 ami 


[6720-01-M] 

FEDERAL HOME LOAN BANK BOARD 

[12 CFR Part 5521 

[No. 78-6051 

FEDERAL SAVINGS AND LOAN SYSTEM 

Mergers and Consolidations for Federal Stock 
Associations 

x November 8, 1978. 
AGENCY: Federal Home Loan Bank 
Board. 

ACTION: Proposed regulations. 

SUMMARY: The proposed regulations 
would provide merger rules for savings 
and loan associations having Federal 
stock charters. The Board believes 
such rules are necessary because 
merger questions relating to Federal 
stock associations have arisen and the 
present regulations are silent on this 
matter. 

DATE: Comments must be received on 
or before: January 15, 1979. 

ADDRESS: Send comments to the 
Office of the Secretary, Federal Home 
Loan Bank Board, 17th and G Street 
NW.. Washington. D.C. 20552. Com¬ 
ments available for public inspection 
at this address. 

FOR FURTHER INFORMATION. 
CONTACT: 

Douglas P. Faucette. Associate Gen¬ 
eral Counsel, Federal Home Loan 


Bank Board (202-377-6410), at the 
above address. 

SUPPLEMENTARY INFORMATION: 
On October 28, 1974. the National 
Housing Act was amended by Pub. L. 
93-495 to provide Federal mutual asso¬ 
ciations converting to the stock form 
of organization the opportunity to 
retain their Federal charters. In im¬ 
plementation thereof, the Board 
adopted part 552 of the rules and reg¬ 
ulations for the Federal Savings and 
Loan System (12 CFR 552, Resolution 
No. 75-414; May 9, 1975). It was in¬ 
tended that part 552 would constitute 
the minimal regulations necessary for 
the operation of Federal stock associ¬ 
ations; the Board stated in the pream¬ 
ble to its March 7. 1975, proposal of 
part 552 (Board Resolution No. 75- 
226) that regulations relating to corpo¬ 
rate actions such as mergers would be 
proposed at a later date. 

Promulgation of merger regulations 
was deferred at that time in order to 

(1) provide implementing regulations 
without undue delay, (2) concentrate 
limited staff resources on initial con¬ 
versions, and (3) gain experience with 
the new Federal stock associations. 
These objectives have been achieved. 
Accordingly, the Board proposes new 
§§552.13. 552.14, and 552.15. to read as 
set forth below. 

PART 552—STOCK ASSOCIATIONS 

§552.13 Combinations involving charter S 
associations. 

(a) Scope and authority. Charter S 
associations may enter into combina¬ 
tions only in accordance with the pro¬ 
visions of this section. 

(b) Definitions. (1) Association—any 
building and loan, savings and loan, or 
homestead association, or cooperative 
bank, organized under Federal or 
State law. 

(2) Consolidation—fusion of two or 
more associations into a newly created 
association having the combined 
powers and rights of all its constitu¬ 
ents. 

(3) Constituent association—result¬ 
ing or disappearing association. 

(4) Disappearing association—(i) any 
association whose corporate existence 
does not continue after a merger ef¬ 
fected under this section, (ii) any con¬ 
stituent association consolidating 
under this section, or (iii) the selling 
association in the case of a bulk sale in 
exchange for assumption of liabilities. 

(5) Merger—uniting two or more as¬ 
sociations by the transfer of all prop¬ 
erty rights, and franchises to one, 
which retains its name and corporate 
identity. 

(6) Mutual association—any associ¬ 
ation organized in a form not requir¬ 
ing nonwithdrawable stock under Fed 
eral or State law. 


(7) Stock association—any associ¬ 
ation organized in a form requiring 
nonwithdrawable stock. 

(8) Resulting association—an associ¬ 
ation which continues its corporate ex¬ 
istence after, or is created by. a combi¬ 
nation effected under this section. 

(9) State—includes the District of 
Columbia, Commonwealth of Puerto 
Rico, and States, territories, and pos¬ 
sessions of the United States. 

(c) Forms of combination. Charter S 
associations may combine with other 
associations in the following ways: 

(1) Mergers or bulk purchases of 
assets in exchange for assumption of 
liabilities: Provided , that (i) all con¬ 
stituent associations have accounts in¬ 
sured by the Federal Savings and Loan 
Insurance Corporation, and (ii) if any 
constituent is a mutual association, 
the resulting association shall be mu¬ 
tually held. 

(2) Consolidations among Federal as¬ 
sociations resulting in Federal mutual 
associations. 

(d) Board approval Prior written 
approval of the Board is required for 
every combination. In determining 
whether to confer such approval, the 
Board shall apply the criteria set forth 
in § 571.5 of this chapter. 

(e) Approval of board of directors. 
Before filing for Board approval, the 
combination shall be approved by each 
constituent association’s board of di¬ 
rectors: (1) By a two-thirds vote of the 
entire board of each Federal associ¬ 
ation. and (2) as required by State law 
for other constituents. 

(f) Combination agreement (1) All 
terms, conditions, agreements or un¬ 
derstandings, or other provisions with 
respect to the combination, shall be 
set forth fully in a written combina¬ 
tion agreement. 

(2) The combination agreement shall 
state: (i) that the combination shall 
not be effective unless and until ap¬ 
proved by the Board; (ii) which con¬ 
stituent association is to be the result¬ 
ing association; (iii) the name of the 
resulting association; (iv) the location 
of the home office and any other of¬ 
fices of the resulting association; (v) 
the terms and conditions of the combi¬ 
nation and method of effectuation; 
(vi) any charter amendments, or the 
new charter in the event of consolida¬ 
tion; (vii) the manner of converting or 
exchanging the stock of each constitu¬ 
ent association into stock, savings ac¬ 
counts. or other securities of the re¬ 
sulting association or cash, property, 
rights, or securities of any other entity 
in connection with the combination; 
(viii) the basis upon which the savings 
accounts of the resulting association 
shall be issued; (lx) the number, 
names and residence addresses, and 
terms of directors; (x) the effect upon 
and assumption of any liquidation ac¬ 
count of a disappearing association by 
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the resulting association; and (xi) such 
other provisions, agreements, or un¬ 
derstandings as relate to the combina¬ 
tion. 

(g) Application for Board approval. 

(1) Contents. Applications shall be in a 
form prescribed by the Board and 
shall include appropriate information 
regarding fairness and legal, economic, 
managerial, financial, disclosure, ac¬ 
counting, and tax aspects of the com- 
binaton. 

(2) Filing requirement. Constituent 
associations shall file jointly two 
copies of applications prepared pursu¬ 
ant to this section with their Principal 
Supervisory Agent, and two with the 
Board’s Office of the Secretary. 

(h) Notice. (1) Publication of notice. 
Constituent associations shall jointly 
publish notice within 15 days of filing 
an application with the Board. Notice 
shall be published on the same day of 
each of 2 consecutive weeks in a news¬ 
paper printed in the English language 
and having a general circulation in the 
community or communities served by 
the constituent associations. If the Su¬ 
pervisory Agent determines that the 
primary language of a significant 
number of the adult residents of the 
community is a language other than 
English, she/he may require that 
notice also be given in the appropriate 
language(s). The notice shall include: 

(i) A statement that an application 
under this section has been filed with 
the Board; (ii) the name and address 
of the home or principal office of each 
constituent association; (iii) a brief 
summary of the principal terms of the 
combination agreement; (iv) the name 
and address of the home office of the 
resulting association; (v) a statement 
as to which offices of constituent asso¬ 
ciations are to be maintained as home 
office or branches and which are to be 
discontinued; (vi) a statement that any 
person may file written comments con¬ 
cerning the application which will be 
considered by the Board if filed with 
the Office of the Principal Supervi¬ 
sory Agent and the Board’s Office of 
the Secretary (with addresses dis¬ 
closed) within 10 days (or within 30 
days if advice is filed within the first 
10 days stating that more time is 
needed to furnish additional informa¬ 
tion) of publication or such later date 
as may be permitted by the Office of 
the Principal Supervisory Agent; and 
(vii) a statement that the application 
and all comments filed pursuant to 
the notice shall be available for public 
inspection by any person at the above 
offices, except for any material 
exempt from disclosure pursuant to 
the Freedom of Information Act. 
Promptly after publication of the 
notice, the constituent associations 
shall jointly file with the Board two 
copies of the notice and publisher’s af¬ 
fidavit of publication. 


(2) Notice to State officials and other 
interested persons. The Supervisory 
Agent shall give notice of the applica¬ 
tion to the State official who super¬ 
vises savings and loan associations in 
the State in which the constituent as¬ 
sociations are located, and to persons 
whose requests for announcements 
under § 563e.6 of the rules and regula¬ 
tions for insurance of accounts have 
beeo received in time for such notifica¬ 
tion; these notices shall be in addition 
to legal notification as set forth in 
subparagraph (h)(1) of this paragraph. 
The Supervisory Agent may also give 
notice to any other persons she/he be¬ 
lieves might have an interest in the 
application. 

(3) Republication. In the event of a 
determination by the Board’s Office of 
the General Counsel that at the time 
notice was published the application 
was materially incomplete, each con¬ 
stituent association shall, in accord¬ 
ance with the directions of that 
Office, republish or redeliver such 
notice. 

(4) Notice to stockholders. In addi¬ 
tion to publication. constituent 
Charter S associations shall mail 
notice of the filing of applications to 
stockholders within 10 days of filing. 
The contents of such notice shall be in 
the form prescribed by subparagraph 
( 1 ). 

(5) Procedure. Processing of an ap¬ 
plication under this section shall 
follow the procedures set forth in this 
paragraph and in § 543.2(e)(2M5) and 
§ 543.2(f). 

(1) Approval by charter S stockhold¬ 
ers. (1) Prior Board approval No 
meeting for the purpose of voting on a 
combination agreement shall be held, 
and no proxies for such meeting of a 
stock association shall be solicited, 
prior to the approval of the combina¬ 
tion agreement by the Board. 

(2) Charter S stockholder approval. 
Except as provided below in this sec¬ 
tion. an affirmative vote of two-thirds 
of the outstanding voting stock shall 
be required for approval of the combi¬ 
nation agreement. If any class of 
shares is entitled to vote as a class pur¬ 
suant to § 552.4 of this part, an affirm¬ 
ative vote of a majority of the shares 
of each voting class and two-thirds of 
the total voting shares shall be re¬ 
quired. The required votes shall be 
taken at a meeting of the association. 

(3) Exceptions. Stockholders of the 
resulting association need not autho¬ 
rize a combination agreement if: (i) 
The association’s charter is not 
changed; (ii) each share of stock out¬ 
standing immediately prior to the ef¬ 
fective date of the combination is to 
be an identical outstanding share or a 
treasury share of the resulting associ¬ 
ation after such effective date: and 
(iii) either (a) no shares of voting 
stock of the resulting association and 


no securities convertible into such 
stock are to be issued or delivered 
under the plan of combination, or (6) 
the authorized unissued shares or the 
treasury shares of voting stock of the 
resulting association to be issued or 
delivered under the plan of combina¬ 
tion. plus those initially issuable upon 
conversion of any securities to be 
issued or delivered under such plan, do 
not exceed 15 percent of the total 
shares of voting stock of such associ¬ 
ation outstanding immediately prior to 
the effective date of the combination. 

(j) Disclosure. The Board may re¬ 
quire. in connection with a combina¬ 
tion under this section, such disclosure 
of information as it deems necessary 
or desirable for the protection of in¬ 
vestors in any of the constituent asso¬ 
ciations. 

(k) Articles of combination. 

(l) Following stockholder approval, 
articles of combination shall be ex¬ 
ecuted in duplicate by each associ¬ 
ation, by its chief executive officer or 
executive vice president and by its sec¬ 
retary or an assistant secretary, and 
verified by one of the officers of each 
association signing such articles, and 
shall set forth: (i) The plan of combi¬ 
nation; (ii) the number of shares out¬ 
standing in each association; and (iii) 
the number of shares in each associ¬ 
ation voted for and against such plan. 

(2) Both sets of articles of combina¬ 
tion shall be filed with the Office of 
the Secretary which shall, if it finds 
that such articles conform to the re¬ 
quirements of this regulation, endorse 
the articles and return one set to the 
resulting association. 

(l) Effective date. No combination 
under this section shall be effective 
until approved by the Board. The ef¬ 
fective date of a combination in which 
the resulting association is a Charter S 
association shall be the date of en¬ 
dorsement of the articles of combina¬ 
tion by the Office of the Secretary. 
The effective date of a combination in 
which the resulting association is not 
a Federal association shall be a date 
subsequent to Board approval pre¬ 
scribed by the law of the State under 
which the resulting association is 
chartered. If a disappearing associ¬ 
ation combining under this section is a 
Charter S association, its charter shall 
be deemed to be canceled as of the ef¬ 
fective date of the combination; such 
charter shall be surrendered to the 
Board at the time of filing of the arti¬ 
cles of combination. 

(m) Mergers and consolidations: 
Transfers of assets and liabilities to re¬ 
sulting association. Upon the effective 
date of merger or consolidation under 
this section, if the resulting associ¬ 
ation is a Federal association, all 
assets and property (real, personal, 
and mixed, tangible and intangible, 
choses in action, rights, and credits) 
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then owned by each constituent asso¬ 
ciation or which would inure to any of 
them, shall immediately by operation 
of law and without any conveyance, 
transfer, or further action, become the 
property of the resulting association. 
The resulting association shall be 
deemed to be a continuation of the 
entity of each constituent association, 
the rights and obligations of which 
shall remain unimpaired, and the re¬ 
sulting association, on the effective 
date of merger or consolidation, shall 
succeed to such rights and obligations 
and the duties and liabilities connect¬ 
ed therewith. 

§552.14 Appraisal rights. 

(a) Right to demand payment for ap¬ 
praised value. Except as provided in 
paragraph (b) of this section, any 
stockholder of a Charter S association 
combining in accordance with § 552.13 
of this part shall have the right to 
demand payment of the appraised 
value of his stock: Provided, That such 
stockholder has not voted in favor of 
the combination and complies with 
the provisions of subsection (c) of this 
section. 

(b) Exceptions. No stockholder re¬ 
quired to accept only qualified consid¬ 
eration for his stock shall have the 
right under this section to demand 
payment of the stock’s appraised value 
if (1) such stock was listed on a nation¬ 
al securities exchange on the date of 
the meeting of stockholders at which 
the combination was acted upon; or (2) 
stockholder action is not required for 
a combination made pursuant to 
§ 552.13(0(3) of this part. “Qualified 
consideration” means cash, shares of 
stock of any association or corporation 
which at the effective date of the com¬ 
bination will be listed on a national se¬ 
curities exchange, or any combination 
of shares of stock and cash described 
above. 

(c) Procedure . 

(1) Notice. Each constituent Charter 
S association shall notify all stock¬ 
holders entitled to rights under this 
section, not less than 20 days prior to 
the meeting at which the combination 
agreement is to be submitted for 
stockholder approval, of the right to 
demand payment of appraised value of 
shares, and shall include in such 
notice a copy of this section. Such 
notice shall be sent individually to 
stockholders of record and may be 
part of management’s proxy solicita¬ 
tion for such meeting. 

(2) Demand for appraisal and pay¬ 
ment. Each stockholder electing to 
make a demand under this section 
shall deliver to the Charter S associ¬ 
ation. before voting on the combina¬ 
tion, a writing identifying himself and 
stating his intention thereby to 
demand appraisal of and payment for 
his shares. Such demand must be in 


addition to and separate from any 
proxy or vote against the combination* 
by the stockholder. 

(3) Notification of effective date. 
Within 10 days after the effective date 
of the combination, the resulting asso¬ 
ciation shall individually notify stock¬ 
holders of constituent Charter S asso¬ 
ciations, who have complied with the 
provisions of subparagraph (c)(2) and 
have not voted in favor of the combi¬ 
nation, of the effective date of the 
combination and inform them that, 
within 60 days of such date, the re¬ 
spective requirements of subpara¬ 
graphs (c) (4) and (5) (set out in the 
notice) must be satisfied. 

(4) Stock certificates to be noted. 
Within 60 days after the effective date 
of the combination, each stockholder 
demanding appraisal and payment 
under this section shall submit to the 
transfer agent his certificates of stock 
for notation thereon that an appraisal 
and payment have been demanded 
with respect to such stock and that ap¬ 
praisal proceedings are pendihg. Any 
stockholder wiio fails to submit his 
stock certificates for such notation 
shall no longer be entitled to appraisal 
rights under this section and shall be 
deemed to have accepted the terms of¬ 
fered under the combination. 

(5) Petition to be filed. Within 60 
days after the effective date of the 
combination, stockholders of a con¬ 
stituent Chartel* S association who 
have complied with the provisions of 
subparagraphs (c) (2) through (4) and 
w r ho are otherwise entitled to apprais¬ 
al rights under this section, may file a 
petition with the Board, with a copy 
by registered or certified mail to the 
resulting association, demanding a de¬ 
termination of the fair market value 
of the stock of all such stockholders. A 
stockholder entitled to file a petition 
under this section who fails to file 
such petition shall be deemed to have 
accepted the terms offered under the 
combination. 

(6) Withdrawal of demand. Notwith¬ 
standing the foregoing, at any time 
within 60 days after the effective date 
of the combination, any stockholder 
shall have the right to withdraw his 
demand for appraisal and to accept 
the terms offered upon the combina¬ 
tion. 

(7) Valuation and payment The 
Board shall direct the Office of Eco¬ 
nomic Research, or if it so elects, ap¬ 
point one or more independent per¬ 
sons, to appraise the shares, determin¬ 
ing their fair market value exclusive of 
any element of value arising from the 
accomplishment or expectation of the 
combination. Appraisals prepared by 
independent persons shall be reviewed 
and opined upon by the Office of Eco¬ 
nomic Research as to the suitability of 
the appraisal methodology and the 
adequacy of the analysis and support¬ 


ive data. The Board after considera¬ 
tion of the appraisal report and the 
advice of the Office of Economic Re¬ 
search shall if it concurs in the valua¬ 
tion of the shares direct payment by 
the resulting association of the ap- 
priased fair market value of the 
shares, upon surrender of the certifi¬ 
cates representing such stock. Pay¬ 
ment shall be made, together with in¬ 
terest from the effective date of the 
combination, at a rate deemed equita¬ 
ble by the Board. 

(8) Voting and distribution. Any 
stockholder who had demanded his 
appraisal rights as provided in subpar¬ 
agraph (2) of this paragraph shall 
thereafter neither be entitled to vote 
such stock for any purpose nor be en¬ 
titled to the payment of dividends or 
other distributions on the stock 
(except dividends or other distribution 
payable to, or a vote to be taken by 
stockholders of record at a date which 
is on or prior to. the effective date of 
combination): Provided, That if any 
stockholder becomes unentitled to ap¬ 
praisal and payment of appraised 
value with respect to such stock and 
accepts or is deemed to have accepted 
the terms offered upon the combina¬ 
tion, such stockholder shall thereupon 
be entitled to vote and receive the dis¬ 
tributions described above.' 

(9) Status. Shares of the resulting 
association into which shares of the 
stockholders demanding appraisal 
rights would have been converted or 
exchanged, had they assented to the 
combination, shall have the status of 
authorized and unissued shares of the 
resulting association. 

§ 552.15 Supervisory mergers. 

Notwithstanding the foregoing pro¬ 
visions of this Part, the Board may de¬ 
termine to w r aive or deem inapplicable 
any part of §§552.13 or 552.14 insofar 
as it is deemed necessary to avert im¬ 
minent failure of a Charter S associ¬ 
ation, For purposes of such action 
under subsection 5(d) of the Home 
Owners Loan Act, the term “member” 
shall include stockholders of a Charter 
S association. 

(Sec. 105, Pub. L. 93-495, Oct. 28. 1974; secs. 
402, 403. 407, 48 Stat. 1256. 1257. 1260, as 
amended; 12 U.S.C. 1725. 1726. 1730; sec. 5. 
48 Stat. 132, as amended; 12 U.S.C. 1464. 
ReorganIzational Plan. No. 3 of 1947, 12 FR 
4981, 3 CFR, 1943-48 comp., p. 1071.) 

By the Federal Home Loan Bank 
Board. 

J. J. Finn, 
Secretary. 

CFR Doc. 78-32391 Filed 11-16-78; 8:45 am) 
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[1505-01-M] 

SMALL BUSINESS ADMINISTRATION 

[13 CFR Part 120] 

BUSINESS LOAN POLICY 
Proposed Rulemaking 

Correction 

In FR Document 78-29282 appearing 
at page 47734 in the issue for Tuesday, 
October 17, 1978, the date of deadline 
for comments given in the “Date” 
paragraph on page 47734 should have 
been “December 18, 1978“ instead of 
“November 16. 1978“. 


[3510-17-M] 

DEPARTMENT OF COMMERCE 

Office of the Secretary 
[15 CFR Port 15] 

PROHIBITION OF DISCRIMINATION AGAINST 
THE HANDICAPPED IN FEDERALLY ASSISTED 
PROGRAMS OPERATED BY THE DEPART¬ 
MENT OF COMMERCE 

Proposed Rule 

AGENCY: Department of Commerce. 
ACTION: Proposed rule. 

SUMMARY: This proposed rule is to 
implement section 504 of the Rehabili¬ 
tation Act of 1973, 29 U.S.C. 794 as it 
applies to federal financial assistance 
administered by the Department of 
Commerce. Section 504 provides in rel¬ 
evant part that: “No otherwise quali¬ 
fied handicapped individual • • • shall, 
solely by reason of his handicap, be 
exluded from the participation in, be 
denied the benefits of, or be subjected 
to discrimination under any program 
or activity receiving Federal financial 
assistance.” This proposed regulation 
covers all recipients of federal finan¬ 
cial assistance and is intended to 
insure that their federally assisted 
programs and activities are operated 
without discrimination on the basis of 
handicap. 

DATE: All interested persons and or¬ 
ganizations are invited to submit writ¬ 
ten comments no later than January 
2, 1979. 

ADDRESS: Director. Office of Civil 
Rights, Department of Commerce, 
Room 4065, 14th and Constitution 
Avenue NW.. Washington. D.C. 20230. 

FOR FURTHER INFORMATION 
CONTACT: 

Alice K. Helm, Deputy Assistant 
General Counsel for Administration 
Management, 202-377-5391. 

SUPPLEMENTARY INFORMATION: 
On April 28, 1976, President Ford 
issued Executive Order 11914 (41 FR 
17871) to effect uniform implementa¬ 


tion of section 504 of the Rehabilita¬ 
tion Act of 1973 as amended (Pub. L. 
93-112, 29 U.S.C. 794). Executive 

Order 11914 directed the Secretary of 
the Department of Health, Education, 
and Welfare to coordinate implemen¬ 
tation of section 504 by Federal agen¬ 
cies. 

On January 13, 1978. HEW’s coordi¬ 
nating regulations (43 FR 2132) took 
effect. Section 85.4 of these regula¬ 
tions required that all agencies admin¬ 
istering programs of federal financial 
assistance draft proposed handicap 
regulations consistent with HEW’s 
regulations. 

In response to the above obligations, 
the Department of Commerce now 
proposes to add 15 CFR Part 15 as fol¬ 
lows. 

Dated: November 1. 1978. 

Juanita M. Kreps, 
Secretary . 

Sec. 

15.1 Purpose. 

15.2 Application. 

15.3 Definitions. 

15.4 General prohibition of discrimination 
against the handicapped. 

15.5 Employment. 

15.6 Program accessibility. 

15.7 Compliance. 

15.8 Enforcement. 

Authority: Executive Order 11914: sec. 
504, Rehabilitation Act of 1973, as amended 
(Pub. L. 93-112, 29 U.S.C. 794). 

§ 15.1 Purpose. 

This rule is intended to prohibit dis¬ 
crimination against the handicapped 
in programs operated by recipients of 
Federal financial assistance author¬ 
ized by the Department of Commerce. 
Section 504 of the Rehabilitation Act 
of 1973 as amended. 29 U.S.C. 794, and 
Executive Order 11914 require the De¬ 
partment of Commerce to issue the 
following proposed regulation based 
on regulations issued by the Depart¬ 
ment of Health. Education, and Wel¬ 
fare on January 13, 1978 (43 FR 2132). 

§ 15.2 Application. 

This part applies to each recipient 
and program or activity that receives 
or benefits from Federal financial as¬ 
sistance administered by the Depart¬ 
ment of Commerce. 

§ 15.3 Definitions. 

(a) “Executive order” means Execu¬ 
tive Order 11914 titled “Nondiscrimi¬ 
nation with respect to the Handi¬ 
capped in Federally Assisted Pro¬ 
grams,” issued April 28, 1976. 

(b) “Section 504” means section 504 
of the Rehabilitation Act of 1973, Pub. 
L. 93-112, 29 U.S.C. 794, as amended 
by section 111(a). Rehabilitation Act 
Amendments of 1974, Pub. L. 93-516. 
29 U.S.C. 706. 
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(c) “Agency” means the Department 
of Commerce and any of its constitu¬ 
ent units empowered to provide Feder¬ 
al financial assistance. 

(d) “Recipient” means any State or 
its political subdivision, any instru¬ 
mentality of a State or its political 
subdivision any public or private 
agency, institution, organization, or 
other entity to which Federal finan¬ 
cial assistance is provided, either di¬ 
rectly or through another recipient. 
This includes successors, assignees, 
and transferees, but excludes the ulti¬ 
mate beneficiary of the assistance. 
Wherever the term “recipient” ap¬ 
pears, it shall be read to include 
“other parties” (see definition below). 

(e) “Other parties” includes, in addi¬ 
tion to recipients subject to this regu¬ 
lation, any person, any governmental, 
public, or private agency, institution 
or organization that, because of direct 
or substantial participation in any fed¬ 
erally assisted program, is prohibited 
from engaging in the discriminatory 
acts covered by this part. Examples 
are; Contractors, subcontractors, em¬ 
ployers, users of facilities or services, 
and commercial or industrial organiza¬ 
tions located in a federally assisted in¬ 
dustrial park. 

(f) "Federal financial assistance” 
means any grant, loan, contract (other 
than a procurement contract or an in¬ 
surance or guaranty contract), or any 
other arrangement by which an 
agency provides assistance in the form 
of: 

(1) Funds; 

(2) Service of Federal personnel; or 

(3) Real and personal property or 
any interest in or use of such proper¬ 
ty, including: 

(i) Transfers or leases of such prop¬ 
erty for less than fair market value or 
for reduced consideration; and 

(ii) Proceeds from a subsequent 
transfer or lease of such property if 
the federal share or its fair market 
value is not returned to the Federal 
government. 

(g) “Facility” includes but is not lim¬ 
ited to all or any portion of buildings, 
ships, equipment, roads, parking lots, 
parks, industrial parks, or other real 
or personal property or interest in 
such property. 

(h) “Handicapped person” means 
any person who has a physical or 
mental impairment that substantially 
limits one or more major life activities, 
has a record of such an impairment, or 
is regarded as having such an impair¬ 
ment. 

(1) “Physical or mental impairment” 
means: 

(i) Any physiological disorder or con¬ 
dition. cosmetic disfigurement, or ana¬ 
tomical loss affecting one or more of 
the following body systems: Neurologi¬ 
cal. musculoskeletal, respiratory, car¬ 
diovascular, reproductive, digestive, 
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genitourinary, hemic and lymphatic, 
skin, endocrine, special sense organs, 
speech organs, or 

(ii) Any mental or psychological dis¬ 
order such as mental retardation, 
oranic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term “physical or 
mental impairment” includes, but is 
not limited to. such diseases and condi¬ 
tions as orthopedic, visual, speech and 
hearing impairments; cerebral palsy, 
epilepsy, muscular dystrophy, diabe¬ 
tes, mental retardation, emotional ill¬ 
ness, drug addiction, and alcoholism. 

(2) “Major life activities” includes 
self-care, working, performing manual 
tasks, walking, seeing, hearing, speak¬ 
ing. breathing, and learning. 

(3) “Has a record of such an impair¬ 
ment” means has a history of, or has 
been classified as having, a mental or 
physical impairment that substantial¬ 
ly limits one or more major life activi¬ 
ties. 

(4) “Is regarded as having an impair¬ 
ment” means has a physical or mental 
impairment that, while not substan¬ 
tially limiting major life activities, is 
treated by the recipient as so limiting; 

(i) Has a physical or mental impair¬ 
ment that substantially limits major 
life activities only as a result of the at¬ 
titudes of others toward such impair¬ 
ment; or 

(ii) Has none of the impairments de¬ 
fined in paragraph (h)(1) of this sec¬ 
tion but is treated by recipient as 
having such an impairment. 

(i) “Qualified handicapped person” 
means: 

(1) With respect to employment, a 
handicapped person who, with reason¬ 
able accommodation, can perform the 
essential functions of the job in ques¬ 
tion; and 

(2) With respect to services, a handi¬ 
capped person who meets the essential 
eligibility requirements for the receipt 
of such services. 

§ 15.4 General provisions on discrimina¬ 
tion. 

(a) A recipient of Federal financial 
assistance shall not discriminate in 
any way against qualified individuals 
because they are handicapped. Exam¬ 
ples of prohibited discrimination in¬ 
clude but are not limited to the follow¬ 
ing; 

(1) Providing assistance to the 
handicapped that is not equal to or as 
effective as that provided for the non¬ 
handicapped. 

(2) Aiding or perpetuating discrimi¬ 
nation against qualified handicapped 
persons by providing assistance to an 
agency, organization, or person that 
discriminates on the basis of handicap 
in providing any aid, benefit, or service 
to beneficiaries of the recipients’ pro¬ 
gram. 


(3) Otherwise limiting a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv¬ 
ing an aid, benefit, or service. 

(b) Recipients shall administer pro¬ 
grams, activities, and services in a set¬ 
ting that permits the greatest possible 
degree of integration between handi¬ 
capped and nonhandicapped persons. 
Program benefits or services shall be 
provided separately to qualified handi¬ 
capped persons only where necessary 
to afford them equivalent benefits and 
services. 

(c) Recipients shall insure that all 
necessary information is available in a 
form appropriately accessible to all 
handicapped applicants, employees, 
and beneficiaries. (Example: Braille 
and tapes for visually handicapped 
persons.) 

(d) A recipient shall not deny a 
qualified handicapped person the op¬ 
portunity to participate as a member 
of planning or advisory boards. 

(e) In determining the site or loca¬ 
tion of a facility, a recipient may not 
make selections that would discrimi¬ 
nate against the handicapped. 

(f) The exclusion of nonhandicapped 

persons from the benefits of a pro¬ 
gram limited by Federal statute or ex¬ 
ecutive order to handicapped persons, 
or the exclusion of specific classes of 
handicapped persons from a program 
limited to other classes of handi¬ 
capped persons by Federal statute or 
executive order, is not prohibited by 
this part. * 

§ 15.5 Employment. 

(a) General prohibitions against em¬ 
ployment discrimination. (1) No re¬ 
cipient of Federal financial assistance 
may discriminate in any phase of em¬ 
ployment against qualified handi¬ 
capped persons. Similarly, no recipient 
may engage in employment practices 
that, regardless of the recipient’s in¬ 
tentions, have the effect of discrimin¬ 
ating against the handicapped. Areas 
of prohibited employment discrimina¬ 
tion include but are not limited to: Re¬ 
cruitment, hiring, compensation, train¬ 
ing, job assignments, tenure, seniority, 
leave, or any other condition or privi¬ 
lege. 

(2) A recipient may not participate 
in a contract that involves discrimina¬ 
tion against the handicapped. Exam¬ 
ples: Contracts with employment and 
referral agencies, labor unions, organi¬ 
zations providing training or appren¬ 
ticeship programs, and suppliers and 
administrators of fringe benefits. 

(b) Reasonable accommodation. A 
recipient shall make reasonable ac¬ 
commodation to the known physical 
or mental limitations of an otherwise 
qualified handicapped applicant or 
employee, unless the recipient shows 
that such accommodation would 


impose an undue hardship on a pro¬ 
gram’s operation or cause the program 
to be discontinued. Reasonable accom¬ 
modation may include: 

(1) Making facilities used by employ¬ 
ees and beneficiaries readily accessible 
to and usable by handicapped persons, 
and 

(2) Job restructuring, part-time or 
modified work schedules, acquisition 
or modification of equipment or de¬ 
vices, the provision of readers or inter¬ 
preters. and other similar actions. 

(c) Employment criteria. A recipient 
may not use employment tests or cri¬ 
teria that discriminate against handi¬ 
capped persons. A recipient also must 
ensure that employment tests are 
adapted for use by persons who have 
handicaps that impair sensory, 
manual, or speaking skills. 

(d) Preemployment inquiries. A re¬ 
cipient may not conduct a preemploy¬ 
ment medical examination or make a 
preemployment inquiry as to whether 
an applicant is a handicapped person. 
A recipient may make preemployment 
inquiries only as to an applicant’s abil¬ 
ity to perform job-related functions. 

(e) Affirmative action. When a re¬ 
cipient is taking remedial action to 
correct the effects of past discrimina¬ 
tion, or when a recipient is taking vol¬ 
untary action to overcome the effects 
of conditions that resulted in limited 
participation in its federally assisted 
program or activity, the recipient may 
invite applicants for employment to 
indicate whether and to what extent 
they are handicapped. Provided, That: 

(1) The recipient states clearly on 
any written questionnaire used for 
this purpose that the information is 
solely for use in remedying past dis¬ 
crimination or in effecting affirmative 
action under section 503 of the Act (29 
U.S.C. 793); and 

(2) The recipient makes clear that 
the information is being requested on 
a strictly voluntary basis, will be kept 
confidential, and that failure to pro¬ 
vide it will not adversely affect an ap¬ 
plicant or employee. 

(f) Employment on ships. The De¬ 
partment of Commerce incorporates 
by reference the physical and mental 
requirements for serving on ships es¬ 
tablished by the U.S. Coast Guard (46 
CFR 10.01-1 et seq.). Since it is highly 
improbable that more than a few 
handicapped individuals could satisfy 
the Coast Guard requirements, the 
Department exempts all cargo ships, 
but not passenger ships, from the re¬ 
quirements of this part. Should any 
qualified handicapped person meet 
the Coast Guard requirements, reason¬ 
able accommodation shall be made on 
an individual basis. 

§ 15.6 Program accessibility. 

(a) General, requirement. A program 
facility’s alleged inaccessibility to or 
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unusuability by the handicapped shall 
not be an excuse for denying qualified 
handicapped persons the benefits of or 
participation in any program receiving 
Federal financial assistance. However, 
a recipient is not required to make 
each of its existing facilities or every 
part of a facility accessible to and 
usable by handicapped persons, so 
long as the program as a whole is ac¬ 
cessible to the handicapped. 

(b) Existing facilities. A recipient 
shall operate each program and/or ac¬ 
tivity so that, as a whole, they are 
readily accessible to and usable by 
qualified handicapped people. 

(c) Structural changes in existing fa¬ 
cilities. Where needed to make pro¬ 
grams accessible to or usable by quali¬ 
fied handicapped persons, structural 
changes in existing facilities shall be 
made as soon as possible, but in any 
event no later than three (3) years 
after these regulations take effect. 

(d) New construction. New facilities 
shall be designed and constructed so 
as to be readily accessible to and 
usable by the handicapped. Alter¬ 
ations to existing structures shall be 
subject to this same requirement. 

(e) The minimum standards for 
structural accessibility shall be those 
prescribed by the American National 
Standards Institute, Inc. (ANSI 
A117.1-1961 (R1971), and these stand¬ 
ards are incorporated by reference in 
this part (copies available from the 
American National Standards Insti¬ 
tute, Inc., 1430 Broadway, New York. 
N.Y. 10018). 

§15.7 Compliance. 

(a) Notice. No later than ninety (90) 
days after this rule takes effect, a re¬ 
cipient shall take steps to notify all 
current and future employees and 
beneficiaries that it does not discrimi¬ 
nate against the handicapped in com¬ 
pliance with section 504 and this regu¬ 
lation. 

(b) Assurance. All recipients of Fed¬ 
eral financial assistance to which this 
regulation applies shall sign a written 
form assuring that the programs and 
facilities receiving Federal financial 
assistance will be conducted in compli¬ 
ance with this regulation. If assistance 
is in the form of property or an inter¬ 
est in property, an assurance shall ob¬ 
ligate the recipient not to discriminate 
against the handicapped for as long as 
the property is used for the general 
purpose for which the assistance is ex¬ 
tended. Similar assurances may also be 
required from contractors, subcontrac¬ 
tors, subgrantees, or other partici¬ 
pants in the program. 

(c) Self-evaluation. Within one (1) 
year after this regulation becomes ef¬ 
fective. recipients shall evaluate their 
policies and practices to determine if 
they comply with this regulation; in¬ 
terested handicapped persons shall be 


asked to participate in this self-evalua¬ 
tion process. At a minimum, recipients 
shall ascertain the following: 

(1) The extent to which discrimina¬ 
tion against the handicapped still 
exists; 

(2) The rate at which this problem is 
being resolved; 

(3) Deficiencies in current practices; 

(4) The specific steps that will be 
taken to remedy such deficiencies. 

The results of the self-evaluation will 
be reviewed by the head of the De¬ 
partment of Commerce unit extending 
the Federal financial assistance. Fol¬ 
lowing the initial self-evaluation recip¬ 
ients shall conduct a 504 self-evalua¬ 
tion at least once every two (2) years. 

(c) Authority delegation. The De¬ 
partment of Commerce proposes to 
delegate to HEW the authority to 
monitor compliance with section 504 
in higher education. This authority 
delegation would be coextensive with 
that already given HEW under Title 
VI. 

§ 15.8 Enforcement. 

The Department of Commerce incor¬ 
porates by reference its Title VI en¬ 
forcement proceedings (15 CFR 8.7- 
8.14). 

(FR Doc. 78-32321 Filed 11-16-78; 8:45 ami 


[6750-01-M] 

FEDERAL TRADE COMMISSION 

116 CFR Part 131 

(File No. 781 0023] 

INDIANA DENTAL ASSOCIATION, ET AL. 

Consent Agreement with Analysis To Aid 
Public Comment 

AGENCY: Federal Trade Commission. 

ACTION: Provisional consent agree¬ 
ment. 

SUMMARY: In settlement of alleged 
violations of Federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this provi¬ 
sionally accepted consent agreement, 
among other things, would require an 
Indianapolis. Ind., dental association 
and its 14 component societies to cease 
establishing or engaging in any policy, 
act, or practice that may induce their 
members to refuse to submit data re¬ 
quested by third-party payers for 
benefit determination; compel third- 
party payers to alter provisions of any 
health care benefits program; influ¬ 
ence members to render other than in¬ 
dependent judgments; or restrict con¬ 
sumers and third-party payers in their 
choice of dentists and/or dental con¬ 
sultants. The association and its com¬ 
ponent societies would be further re¬ 
quired to mail a copy of the complaint 
and order to each of* their members, 


together with a letter advising them 
that they are free to choose their own 
course of action in dealing with dental 
health care insurance plans. 

DATE: Comments must be received on 
or before January 15, 1979. 

ADDRESS: Comments should be di¬ 
rected to: Office of the Secretary. Fed¬ 
eral Trade Commission. Sixth Street 
and Pennsylvania Avenue NW.. Wash¬ 
ington, D.C. 20580. 

FOR FURTHER INFORMATION 
CONTACT: 

FTC/CD. Alan K. Palmer. Washing¬ 
ton, D.C. 20580, 202-523-3455. 

SUPPLEMENTARY INFORMATION: 
Pursuant to section 6(f) of the Federal 
Trade Commission Act. 38 Stat. 721. 15 
U.S.C. 46 and §2.34 of the Commis¬ 
sion’s rules of practice (16 CFR 2.34). 
notice is hereby given that the follow¬ 
ing consent agreement containing a 
consent order to cease and desist and 
an explanation thereof, having been 
filed with and provisionally accepted 
by the Commission, has been placed 
on the public record for a period of 
sixty (60) days. Public comment is in¬ 
vited. Such comments or views will be 
considered by the Commission and will 
be available for inspection and copying 
at its principal office in accordance 
with § 4.9<b)( 14) of the Commission’s 
rules of practice (16 CFR 4.9(b)(14)). 

[File No. 781 0023] 

Indiana Dental Association, ft al. 

AGREEMENT CONTAINING CONSENT ORDER TO 
CEASE AND DESIST % 

In the matter of Indiana Dental Associ¬ 
ation. a corporation; First District Dental 
Society, a corporation; Indianapolis District 
Dental Society, a corporation; rsaac Knapp 
Dental Society, a corporation; Western Indi¬ 
ana Dental Society, a corporation; Ben Hur 
Dental Society, an unincorporated associ¬ 
ation; East Central Dental Society, an unin¬ 
corporated association; Eastern Indiana 
Dental Society, an unincorporated associ¬ 
ation; Greene District Dental Society, an 
unincorporated association; North Central 
Dental Society, an unincorporated associ¬ 
ation; Northwest Dental Society, a corpora¬ 
tion; South Central Dental Society, an unin¬ 
corporated association; South Eastern 
Dental Society, an unincorporated associ¬ 
ation; Wabash Valley Dental Society, an un¬ 
incorporated association; and West Central 
Dental Society, an unincorporated associ¬ 
ation. 

The Federal Trade Commission having 
initiated an investigation of certain activi¬ 
ties of the Indiana Dental Association 
(IDA), a corporation, and of the component 
dental societies chartered by IDA (Compo¬ 
nent Societies), as named in the caption 
hereof, and IDA and the Component Soci¬ 
eties having determined that they are will¬ 
ing to enter into an agreement to cease and 
desist from said activities; 

It is hereby agreed by and between the 
IDA and the Component Societies, by their 
duly authorized officers and their attorneys. 
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and counsel for the Federal Trade Commis¬ 
sion that: 

1. Respondent IDA is an Indiana corpora¬ 
tion with its principal office at 402 Jeffer¬ 
son Building. 1 Virginia Avenue. Indianapo¬ 
lis. Ind. IDA charters, and is divided into. 14 
geographic component socieities. more par¬ 
ticularly described below: 

Respondent First District Dental Society, 
an Indiana corporation, is a component soci¬ 
ety of IDA with its mailing address in care 
of Dr. Steven E. Dixon. 3700 Bellemeade 
Avenue, Evansville. Ind. 

Respondent Indianapolis District Dental 
Society, an Indiana corporation, is a compo¬ 
nent society of IDA with its principal office 
at the Illinois Building. 17 West Market 
Street, Indianapolis. Ind. 

Respondent Isaac Knapp Dental Society, 
an Indiana corporation, is a component soci¬ 
ety of IDA with its mailing address in care 
of Dr. Emory W. Bryan. Jr.. 700 Indiana 
Bank Building. Fort Wayne. Ind. 

Respondent Western Indiana District 
Dental Society, an Indiana corporation, is a 
component society of IDA with Its mailing 
address in care of Dr. Robert H. Michaels, 
3120 Wabash Avenue, West Terre Haute, 
Ind. 

Respondent Ben Hur Dental Society, an 
unincorporated association, is a component 
society of IDA with its mailing address in 
care of Dr. Michael A. McDonald, 1606 
North Lebanon. Lebanon. Ind. 

Respondent East Central Dental Society, 
an unincorporated association, is a compo¬ 
nent society of IDA with its mailing address 
in care of Dr. Paul B. Risk. 610 South Tillot- 
son Avenue, Muncie. Ind. 

Respondent Eastern Indiana Dental Soci¬ 
ety. an unincorporated association, is a com¬ 
ponent society of IDA with its mailing ad¬ 
dress in care of Dr. John P. Backraeyer. 
2519 East Main Street. Richmond. Ind. 

Respondent Greene District Dental Soci¬ 
ety, an unincorporated association, is a com¬ 
ponent society of IDA with Us mailing ad¬ 
dress in care of Dr. Keith M. Broshears. 290 
A Street, Linton, Ind. 

Respondent North Central Dental Soci¬ 
ety, an unincorporated association, is a com¬ 
ponent society of IDA with its mailing ad¬ 
dress in care of Dr. Dennis M. Miller, 3608 
Pleasant Street, South Bend. Ind. 

Respondent Northwest Dental Society, an 
Indiana corporation, is a component society 
of IDA with its mailing address in care of 
Dr. Edward Young. 808 Madison Street. La- 
Porte, Ind. 

Respondent South Central Dental Soci¬ 
ety, an unincorporated association. Is a com¬ 
ponent society of IDA with its mailing ad¬ 
dress in care of Dr. Peter H. Leonard, 2739 
Central Avenue. Columbus. Ind. 

Respondent South Eastern Dental Soci¬ 
ety. an unincorporated association, is a com¬ 
ponent society of IDA with its mailing ad¬ 
dress in care of Dr. Elbert P. Combs. 411 
Clifty Drive. Madison. Ind. 

Respondent Wabash Valley Dental Soci¬ 
ety. an unincorporated association, is a com¬ 
ponent society of IDA with its mailing ad¬ 
dress in care of Dr. F. Wesley Peik, 3429 
South La Fontaine Street, Kokomo, Ind. 

Respondent West Central Dental Society, 
an unincorporated association, is a compo¬ 
nent society of IDA with its mailing address 
in care of Dr. Lewis J. Urschel. 2204 Scott 
Street. Lafayette, Ind. 

2. Only for the purpose of this proceeding, 
and for compliance and enforcement pro¬ 
ceedings under the order contemplated 


hereby. IDA and the Component Societies 
individually and severally admit all the ju¬ 
risdictional allegations set forth in the draft 
of the complaint here attached and waive: 

(a) Any further procedural steps: 

(b) The requirement that the Commis¬ 
sion’s decision contain a statement of find¬ 
ings of fact and conclusions of law; and 

(c) All rights to seek judicial review’ or 
otherwise to challenge or contest the valid¬ 
ity of the order entered pursuant to this 
agreement. 

3. This agreement shall not become a part 
of the official record of this proceeding 
unless and until it is accepted by the Com¬ 
mission. The Commission may (1) accept 
the agreement; (2) reject it and issue a com¬ 
plaint for adjudication; or (3) take such 
other action as it may deem appropriate. If 
this agreement is accepted, the Commission 
w’ill place said agreement on the public 
record, and at the same time will make 
available an explanation of the provisions of 
the order and the relief to be obtained 
thereby and any other information which it 
deems helpful in assisting interested per¬ 
sons to understand the terms of the order. 
For a period of sixty (60) days after place¬ 
ment of the order on the public record and 
issuance of the statement, the Commission 
will receive and consider any comments or 
views concerning the order that may be 
filed by any interested persons. Thereafter, 
if comments or views submitted to the Com¬ 
mission disclose facts or considerations 
which indicate that the order contained in 
the agreement is inappropriate. Improper, 
or inadequate, the Commission may with¬ 
draw its acceptance of this agreement and 
so notify IDA and the Component Societies, 
in which event the Commission will take 
such other action as It may consider appro¬ 
priate. or issue and serve its complaint (in 
such form as the circumstances may re¬ 
quire), and decison, in disposition of the 
proceedings. 

4. This agreement is for settlement pur¬ 
poses only and does not constitute an admis¬ 
sion by IDA or any of the Component Soci¬ 
eties that the law’ has been violated as al¬ 
leged in the draft of complaint here at¬ 
tached. 

5. This agreement contemplates that, if it 
Is accepted by the Commission, and if such 
acceptance is not subsequently withdrawn 
by the Commission pursuant to the provi¬ 
sions of § 2.34 of the Commission’s rules, the 
Commission may. without further notice to 
IDA or any of the Component Societies. (1) 
issue its complaint corresponding in form 
and substance with the draft of complaint 
here attached, and its decision containing 
the following order to cease and desist in 
disposition of the proceeding, and (2) make 
information public in respect thereto. When 
so Issued, the order to cease and desist shall 
have the same force and effect as. and may 
be altered, modified, or set aside in the same 
manner and within the same time as pro¬ 
vided by statute for other orders. The order 
shall become final upon service. Mailing of 
the complaint and decision containing the 
agreed-to order to IDA and the Component 
Societies at the addresses stated in this 
agreement shall constitute service. IDA and 
the Component Societies waive any right 
they may have to any other manner of serv¬ 
ice. The complaint may be used in constru¬ 
ing the terms of the order, and no agree¬ 
ment. understanding, representation or in¬ 
terpretation not contained in the order or 


this agreement may be used to vary or con¬ 
tradict the terms of the order. 

6. IDA and each of the Component Socl 
eties have read the proposed complaint and 
order contemplated hereby, and each under¬ 
stands that once the order has been issued, 
IDA and each of the Component Societies 
will be required to file one or more compli¬ 
ance reports showing that it has fully com¬ 
plied with the order, and that it may bo 
liable for a civil penalty in the amount pro¬ 
vided by then existing law for each violation 
of the order after it becomes final. 

7. Nothing in this agreement shall affect 
any complaint or order which the Commis¬ 
sion may issue with respect to IDA or any 
one or more of the Component Societies if 
this agreement is not accepted by the Com¬ 
mission. 

Order 

i 

It is ordered. That the following definition 
shall apply in this order: ’ Third-party 
payer” or “payer” means any entity that 
provides a program of reimbursement for 
dental health care services to employees or 
members of any business organization, and 
any person, such as an independent claims 
adjuster, who provides evaluative services in 
connection with any such reimbursement 
program. 

It is further ordered. That respondents, 
their successors or assigns, and the officers, 
agents, representatives and employees of 
each of them, directly or through any sub¬ 
sidiary, division, or other device, shall cease 
and desist from engaging in any activity, 
course of conduct, practice, or policy that in 
whole or in part: 

A. Requests, urges, recommends, or sug¬ 
gests that dentists, or has the purpose or 
effect of requiring or organizing dentists to. 
(1) refuse to submit radiographs or such 
other pretreatment and post-treatment re¬ 
ports, analyses and materials (except where 
post-treatment radiographs are not taken in 
the course of treatment and would expose 
the patient to unnecessary radiation) as 
third-party payers request for use in benefit 
determination or (2) refuse to deal in any 
particular way with any one or more third- 
party payers: 

B. Compels or coerces any third-party 
payer to incorporate, delete or odify any 
provision in any existing or proposed dental 
health care benefits program: 

C. Has the purpose of causing or inducing 
consumers to choose dentists who do not co¬ 
operate with third-party payers, or influenc¬ 
ing, to any degree, consumers’ choice of den¬ 
tists based on the degree and/or manner of 
noncooperation between such dentists and 
any third-party payer or payers; 

D. Has the purpose of compelling, coerc¬ 
ing. or inducing any third-party payer to 
select particular dental consultants for rea¬ 
sons other than the expertise of such con¬ 
sultants; or 

E. Has the purpose or effect of influenc¬ 
ing any dental consultant to render any 
opinion other than that which reflects his 
independent expert judgment. 

in 

It is further ordered. That, within thirty 
(30) days after this order becomes final, 
each respondent shall mail to each of its 
members a copy of the Commission’s com¬ 
plaint and order in this matter, as well as a 
letter. In the form shown as “appendix A” 
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to this order, advising that respondents 
have abandoned all policies, guidelines, and 
principles, that request, urge, recommend, 
or suggest that dentists, or have the pur¬ 
pose or effect of requiring or organizing 
dentists to. (1) refuse to submit radiographs 
or such other pretreatment and post-treat¬ 
ment reports, analyses and materials 
(except where post-treatment radiographs 
are not taken in the course of treatment 
and would expose the patient to unneces¬ 
sary radiation) as third-party payers request 
for use in benefit determination or (2) 
refuse to deal in any particular way with 
any one or more third-party payers. Fur¬ 
thermore. the letter shall further advise 
that dentists are free to choose to deal with 
any such programs and payers in such 
manner as they decide individually. In addi¬ 
tion to the foreoging, each respondent shall 
mail a copy of the aforementioned com¬ 
plaint, order, and letter to every person w ho 
joins such respondent within five (5) years 
of the date of service of this Order: Pro¬ 
vided , however. That mailing by the Indiana 
Dental Association will relieve the appropri¬ 
ate component society of the obligation of 
such mailing to a member of the Indiana 
Dental Association. 

IV 

It is further ordered. That, within sixty 
(60) days after service of this order, and an¬ 
nually on the anniversary date of the origi¬ 
nal report, for each of the five (5) years 
thereafter, each respondent shall individ¬ 
ually file with the Commission a report in 
writing, setting forth in detail the manner 
and form in which it has complied with this 
Order. 

v 

It is further ordered. That nothing in this 
order shall be construed to exempt any re¬ 
spondent from compliance with the anti¬ 
trust laws or the Federal Trade Commission 
Act, and the fact that any activity is not 
prohibited by this Order shall not bar a 
challenge to it under such laws and statute. 

VI 

It is further ordered. That each respond¬ 
ent shall notify the Commission at least 
thirty (30) days prior to any proposed 
change in it. such as dissolution, assign¬ 
ment, or sale resulting In the emergence of 
a successor corporation or association, or 
any other change in the corporation or asso¬ 
ciation which may affect compliance obliga¬ 
tions arising out of this Order. 

Appendix "A” 

(Respondent's Letterhead) 

Dear Doctor: As you may be aw f are, the 
Federal Trade Commission (FTC) has been 
investigating certain activities of the Indi¬ 
ana Dental Association (IDA) and its com¬ 
ponent societies. IDA and its component so¬ 
cieties have voluntarily entered into an 
agreement with the FTC which resulted in 
the issuance by the Commission on [date] 
of a complaint and the entry of a consent 
order which requires, in essence, that IDA 
and its component societies cease and desist 
from certain activities that are concerned 
with dental health care benefits programs 
and cooperation by dentists with the admin¬ 
istrators of such programs. The order also 
requires that you be sent a copy of the com¬ 
plaint and order and this letter. 


In accordance with the terms of the FTC’s 
order, you are hereby notified that IDA and 
its component societies have abandoned all 
policies, guidelines and principles which re¬ 
quest, urge, recommend, or suggest that 
dentists, or have the purpose or effect of re¬ 
quiring or organizing dentists to. (1) refuse 
to submit radiographs or such other pre¬ 
treatment and post-treatment reports, anal¬ 
yses. and materials (except where post¬ 
treatment radiographs are not taken in the 
course of treatment and w T ould expose the 
patient to unnecessary radiation) as third- 
party payers request for use in benefit de¬ 
termination or (2) refuse to deal in any par¬ 
ticular way with any one or more third- 
party payers. You are further notified that 
you are free to choose to deal with any such 
payers and programs in such manner as you 
decide individually. 

Copies of the FTC’s complaint and order 
are enclosed. 

Sincerely, 


President 

Enclosure. 

Analysis To Facilitate Public Comment 
on Proposed Consent Order 

The Federal Trade Commission has ac¬ 
cepted an agreement containing a proposed 
consent order from the Indiana Dental As¬ 
sociation C’lDA”) and the fourteen compo¬ 
nent societies chartered by IDA (“compo¬ 
nent societies"). The file reference for the 
agreement is 781-0023, 

The proposed consent order has been 
placed on the public record for sixty (60) 
days for reception of comments by interest¬ 
ed persons. Comments received during this 
period will become a part of this record. At 
the conclusion of the public record period, 
the Commission will review the agreement 
and all comments and determine whether to 
withdraw the agreement or make the order 
final. 

The investigation of IDA and the compo¬ 
nent societies is one of a number that the 
Commission has conducted in various areas 
of the health care field. Of particular con¬ 
cern in this case is the impact of the prac¬ 
tices of certain dental associations on insur¬ 
ance carrier cost control programs in the 
dental field. These programs comprise: (1) 
The limitation of reimbursement to the 
least costly adequate treatment, and (2) the 
determination of benefits before nonemer¬ 
gency treatment is rendered. In these insur¬ 
ance programs, when a treating dentist sub¬ 
mits a treatment plan that raises questions 
as to whether it calls for the least costly, yet 
adequate approach, a dental consultant em¬ 
ployed by the third-party payer reviews the 
treatment plan and diagnostic data to make 
the benefit determination. If the plan which 
the treating dentist proposes calls for other 
than the least costly, yet adequate ap¬ 
proach, the third-party payer’s liability is 
limited to reimbursement based on the less 
expensive but still adequate treatment. The 
patient remains free to elect the treatment 
he wishes but, if he chooses the more costly 
treatment, he must pay the difierence be¬ 
tween that charge and the amount reim¬ 
bursed for the less expensive treatment. By 
making this review and determination of 
the amount to be paid prior to commence¬ 
ment of the treatment or the patient's com¬ 
mitment to it, the limits of the carrier’s lia¬ 
bility are clearly understood and the patient 
is better informed about his choices. 


The Indiana Dental Association is a corpo¬ 
ration with about 2.000 members. It is gov¬ 
erned by an elected house of delegates 
which in turn elects trustees and officers 
who together constitute the board of trust¬ 
ees of IDA. which manages the affairs of 
the association between sessions of the 
house of delegates. Active membership in 
IDA is open to dentists licensed in Indiana. 
The component societies are district dental 
societies chartered by IDA. Their members 
constitute the membership of IDA and elect 
its house of delegates. Each component soci¬ 
ety has a council that coordinates IDA 
policy for dealing with insurance plans. 

The Commission’s proposed complaint al¬ 
leges that. In 1961, IDA began to develop 
and distribute standards which indicated 
that dentists should not cooperate with 
dental insurance plans by submitting X-rays 
to the insurers. When the demand for 
dental insurance grew rapidly in the late 
1960’s, IDA revised its standards to address 
more precisely the submission of X-rays to 
third-party payers and. through its compo¬ 
nent societies, it actively sought the adher¬ 
ence of all dentists to these uniform stand¬ 
ards for dealing with Insurance plans. The 
complaint further charges that IDA and its 
components violated section 5 of the Feder¬ 
al Trade Commission Act in that their acts 
to control the design of insurance plans and 
to assure the uniform manner in which den¬ 
tists deal with the plans have the effects of 
eliminating competition among dentists, 
tampering with the cost of dental services, 
and being unfair to consumers by denying 
them the benefits of carriers’ cost-control¬ 
ling efforts and of the second professional 
opinions provided by the carriers’ dental 
consultants. IDA and the component soci¬ 
eties have agreed to a consent order that re¬ 
quires them to cease from engaging in any 
activity, course of conduct, practice, or 
policy that: 

(a) Requests, urges, recommends, or sug¬ 
gests that dentists, or has the purpose or 
effect of requiring or organizing dentists to: 

(1) Refuse to submit X-rays or pretreat¬ 
ment and post-treatment reports, analyses, 
and materials to third-party payers (except 
where post-treatment radiographs are not 
taken in the course of treatment and would 
expose the patient to unnecessary radi¬ 
ation) requested for benefit determination; 
or 

(2) Refuse to deal in any particular way 
with any third-party payer; 

(b) Compels or coerces any third-party 
payer to change any provision in any exist¬ 
ing or proposed dental health care benefits 
program; 

(c) Has t’he purpose of causing or inducing 
or influencing, to any degree, consumers' 
choice of dentists based on the degree or 
manner of noncooperation between such 
dentists and any third-party payer; 

(d) Has the purpose of compelling, coerc¬ 
ing. or inducing any third-party payer to 
select particular dental consultants for rea¬ 
sons other than the expertise of such con¬ 
sultants; or; 

(e) Has the purpose or effect of influenc¬ 
ing any dental consultant to render any 
opinion other than that which reflects his 
independent expert judgment. 

In addition. IDA and its component soci¬ 
eties are to mail to each of their members 
copies of the complaint and order in this 
matter and advise them that IDA and the 
components have abandoned all policies and 
practices that require or induce dentists not 
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to cooperate with features of Insurance 
plans. This letter will also inform the mem¬ 
bers that they are free to determine individ¬ 
ually how they will deal with dental health 
care services insurance plans. 

To ensure that the order is obeyed. IDA 
and each of the components must, within 
sixty (60) days after the effective date of 
the order, file with the Commission a writ¬ 
ten report showing in detail the manner and 
form of its compliance. Similar reports are 
to be filed annually for the next 5 years. 
Moreover. IDA and each of the components 
must notify the Commission at least thirty 
(30) days prior to any proposed change in 
their organization which might affect their 
obligations under the order. Finally, the 
order contains a provision affirming that ac¬ 
tivities not specifically encompassed by the 
order may nonetheless be subject to chal¬ 
lenge under the antitrust laws or the Feder- 
. al Trade Commission Act. 

This order is part of a continuing effort 
by the Commission to promote the provision 
of health care sendees to the public at a fair 
and reasonable cost. 

This analysis is intended to encourage 
public comment: it does not constitute an 
official interpretation of the agreement and 
proposed order or a modification of their 
terms. 

Carol M. Thomas, 
Secretary. 

IFR Doc. 78-32316 Filed 11-16-78; 8:45 am] 


[6740-02-M] 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory Commission 

[18 CFR Part 154] 

RATE SCHEDULES AND TARIFFS 

Proposed Rulemaking Which Would Clarify the 
36-Month Purchased Gas Adjustment Clause 
Cost of Service Filing Requirement 

AGENCY: Federal Energy Regulatory 
Commission. 

ACTION: Notice of proposed rulemak¬ 
ing in docket No. RM79-2. 

SUMMARY: The Commission pro¬ 
poses to amend its rules to clarify ex¬ 
isting purchased gas cost adjustment 
clause regulations for interstate natu¬ 
ral gas pipelines. If adopted, the regu¬ 
lations would require a full cost review 
of a pipeline’s rates at least every 3 
years if the pipeline has a purchased 
gas cost adjustment clause in its tariff. 

DATE: Comments are due on or 
before December 11, 1978. 

ADDRESS: File comments with: Sec¬ 
retary. Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE.. Washington, D.C. 20426. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles E. Bullock, Office of the 
General Counsel. Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, 
D.C. 20426. 202-275-4232. 


PROPOSED RULES 

A. Background 

The Commission’s regulations cover¬ 
ing purchased gas adjustment clause 
(PGA clause) provisions in pipelines’ 
FERC gas tariffs require a pipeline re¬ 
state its base tariff rate at least every 
36 months. The filing is accompanied 
by a cost of service study for the most 
recently available 12 months of actual 
costs. The intent of these regulations 
is to insure that pipelines which are 
granted the right to maintain a PGA 
clause in their tariffs will be subject to 
a full rate review at least once every 
36 months as provided by the current 
§ 154.38(d) (4)(vi)(a). 

The beginning of the 36-month 
period is determined by 
§ 154.38(d)(4)(vi)(b), which now states: 

“(b) If a section 4(e) case is filed 
before the expiration of the 36-month 
period, a new 36-month period will 
start running when the proposed rates 
go into effect. Rates determined by 
the Commission in section 4(e) or a 
5(a) proceeding or rates in a settle¬ 
ment agreement approved by the 
Commission shall establish the new 
base tariff rate when they become ef¬ 
fective pursuant to a final order, and a 
new 36-month period will start run¬ 
ning”. 

In the Federal Power Commission 
(FPC) order Nos. 452 and 452-A, the 
PTC allowed pipelines to include pur¬ 
chased gas adjustment provisions in 
their tariffs to permit them to file ab¬ 
breviated rate filings to reflect 
changes in purchased gas costs with¬ 
out filing a general section 4 rate case 
showing the pipeline’s overall costs 
and revenues. However, to insure that 
its overall costs and revenues were in 
balance, the PTC. in those orders, pro¬ 
mulgated § 154.38(d)(4)(vi) to require 
that a pipeline’s base tariff rate be re¬ 
stated at least once every 3 years, ac¬ 
companied by a full cost of service and 
revenue study. 

The present § 154.38(d)(4)(vi)(6) 
allows a pipeline in a section 4(e) rate 
settlement to update its original cost 
of service, and to establish a new base 
tariff rate after the rates in the docket 
originally become effective, subject to 
refund, in that docket.* This could en¬ 
courage delays in resolving rate cases 
by encouraging pipelines to delay ne¬ 
gotiating settlements so as to establish 
new base tariff rates after the date the 
rates originally become effective sub¬ 
ject to refund. 

Furthermore, it is not clear from the 
language of § 154.38(d)(4)(vi)(a) that 
the 36-month overall rate review re¬ 
quirement is a continuing obligation, 
and not one merely to be met after a 
PGA clause first becomes effective. 

Summary of the Proposed Amendment 

This Commission believes that the 
most appropriate way to accomplish 


'See: Algonquin Gas Transmission Co., 
order issued Oct. 13, 1978, in docket No. 
RP78-74. 


the objective of § 154.38(d)(4)(vi) is to 
start the 36-month period from the 
latest of three dates. These are the 
dates on which (1) the proposed rates 
in a general section 4(e) rate case, 
which is filed before the expiration of 
the last 36-month period, become ef¬ 
fective after notice, and suspension if 
any; or (2) rates are established by 
final order pursuant to a general sec¬ 
tion 5(a) rate investigation; or (3) a re¬ 
vised base tariff rate becomes effec¬ 
tive. subject to refund, as a result of a 
filing made pursuant to § 154.38(d) 
(4)(vi)(a). Accordingly, this Commis¬ 
sion proposes to amend 
§ 154.38(d)(4)(vi)(b) to reflect the 
method for determining the 36-month 
period, as discussed above. Further¬ 
more. the Commission proposes to 
amend § 154.38(d)(4)(vi)(a) to make it 
clear that the 36-month overall rate 
review requirement is a continuing ob¬ 
ligation, and not merely one to be met 
after a PGA clause first becomes effec¬ 
tive. 

Public Comment Procedures 

Interested persons may participate 
in this proposed rulemaking by sub¬ 
mitting written data, views, or argu¬ 
ments to the Office of the Secretary, 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, on or before 
December 11, 1978. Each person sub¬ 
mitting a comment should include his 
name and address, identify the notice 
(docket No. RM79-2), and give reasons 
for any recommendations. An original 
and 14 conformed copies should be 
filed with the Secretary of the Com¬ 
mission. Comments should indicate 
the name, title, mailing address, and 
telephone number of one person to 
whom communications concerning the 
proposal may be addressed. Written 
comments shall be placed in the Com¬ 
mission’s public files and will be avail¬ 
able for public inspection at the Com¬ 
mission’s Office of Public Information, 
Room 1000, 825 North Capitol Street 
NE., Washington. D.C. 20426, during 
regular business hours. 

(Administrative Procedure Act (5 U.S.C. 
553). Natural Gas Act. as amended (15 
U.S.C. 717). Department of Energy Organi¬ 
zation Act. Pub. L. 95-91, E.O. 12009. 42 FR 
46267.) 

In consideration of the foregoing, it 
is proposed to amend Part 154, Sub- 
chapter E, Title 18. Code of Federal 
Regulations, as set forth below: 

By the direction of the Commission. 

Kenneth F. Plumb, 
Secretary. 

1. Section 154.38 is proposed to be 
amended in paragraph (d) by revising 
clauses (vi)(a) and (vi)(b) of subpara¬ 
graph (4) to read as follows: 
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§ 154.38 Composition of rate schedule. 

• • • • • 

(d) Statement of rate • • • 

(4)* •• 

(vi)*** 

(a) Upon the expiration of 36 
months after the effective date -of the 
PGA clause, and thereafter, upon the 
expiration of 36 months from the date 
the base tariff rate was last estab¬ 
lished pursuant to the provisions of 
clause (vi)(6), the company shall file a 
tariff sheet(s) restating its rates to es¬ 
tablish a new base tariff rate. The 
Company shall state its agreement 
that this filing will automatically be 
subject to refund concurrently with 
the filing at the end of 36 months of 
the tariff sheets establishing a new 
base tariff rate until an agreement is 
reached or a Commission determina¬ 
tion is made. With this tariff sheet(s) 
the company shall file a study in the 
form and with the content prescribed 
by § 154.63 of the regulations, except 
statements O and P, to support the 
new base tariff rate. (If the company 
has a section 5(a) case pending a final 
order or has made a section 4(e) filing 
for which the proposed rates would 
not become effective before termina¬ 
tion of the 36-month period, a study 
from that proceeding may be utilized.) 
This study shall be based upon actual 
costs for the 12 months of most re¬ 
cently available experience, provided 
that the 12-month period used ends 
not more than 4 months prior to the 
expiration of the 36-month period. An¬ 
nualization for changes which actually 
occurred in the 12 months will be per¬ 
mitted. This study shall be served on 
the company’s jurisdictional custom¬ 
ers and interested State commissions 
concurrently with the company's filing 
with the Commission. 

( b ) For purposes of caluse (vi)(a) of 
this subparagraph, the 36-month 
period shall begin, and the base tariff 
rate shall be deemed to have been es¬ 
tablished, on the latest of the dates on 
which: the rates in a general section 
4(e) rate case, which is filed before the 
expiration of the last 36-month period, 
has become effective after notice, and 
suspension if any; or rates are estab¬ 
lished by final order pursuant to a 
general section 5(a) rate proceeding, if 
that occurs prior to the expiration of 
the last 36-month period: or a revised 
base tariff rate becomes effective, sub¬ 
ject to refund, as a result of a filing 
made pursuant to clause (vt)(a) of this 
subparagraph. 

CFR Doc. 78-32326 Filed 11-16-78; 8:45 am] 


[4510-r30-M] 

DEPARTMENT OF LABOR 

Office of the Secretary 
[29 CFR Part 56) 

WORK INCENTIVE PROGRAMS FOR AFDC RE¬ 
CIPIENTS UNDER TITLE IV OF THE SOCIAL 
SECURITY ACT 

Amendment* Establishing New Procedures for 
the Determination of the Sanction Period 

AGENCIES: Department of Labor and 
Department of Health, Education, and 
Welfare. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: The purpose of this pro¬ 
posed rulemaking is to amend the reg¬ 
ulations governing the work incentive 
program (WIN) for AFDC applicants 
or recipients. These amendments 
would remove provisions of the regula¬ 
tions which impose a fixed period of 
AFDC ineligibility (sanction period) 
on those individuals w T ho are deregis¬ 
tered from the WIN program for fail¬ 
ure or refusal to participate without 
good cause. In the place of the fixed 
sanction period, the proposed regula¬ 
tions w r ould establish a flexible period 
of ineligibility—one which bases the 
length of time during which an indi¬ 
vidual loses AFDC benefits on the 
length of time the person has refused 
to participate. The length of time the 
person has refused to participate will 
be that which exists between the indi¬ 
vidual’s first refusal to participate in 
the WIN program and the date on 
which a notice of intended deregistra¬ 
tion is sent. Procedures for determin¬ 
ing when refusal to participate starts 
are also prescribed. 

DATE: Comments are due by January 
16, 1978. Comments, communications, 
and inquiries concerning the proposed 
amendments to 29 CFR Part 56 and 45 
CFR Part 224 should be directed to 
Mr. Hans at the address set forth 
below. Comments shall be in writing 
and submitted in duplicate. 

FOR FURTHER INFORMATION 
CONTACT: 

Merwin S. Hans, Executive Director, 
National Coordination Committee, 
Work Incentive Program, Room 
5102, Patrick Henry Building, 601 D 
Street NW., Washington, D.C. 20213, 
telephone number 202-376-6694. 

SUPPLEMENTARY INFORMATION: 
These proposed regulations concern 
one aspect of the work incentive 
(WIN) program. They are being pro¬ 
posed in response to several court ac¬ 
tions. including McLean v. Califano , 
No. 76 Civ. 1572 (CES) (S.D.N.Y., filed 
June 27, 1977). 

The work incentive program is a na¬ 
tional work and training program de¬ 


signed to provide services and opportu¬ 
nities necessary to enable applicants 
for aid to families with dependent 
children (AFDC) and recipients of 
AFDC to become economically inde¬ 
pendent through employment. The 
program is administered jointly by the 
Department of Labor and the Depart¬ 
ment of Health, Education, and Wel¬ 
fare. 

Legislative requirements for the 
WIN program are contained in title 
IV, parts A and C of the Social Secur¬ 
ity Act. According to these provisions 
certain persons must register with the 
WIN program in order to be eligible 
for AFDC. Persons who must register 
with the program are required to par¬ 
ticipate in employment and training 
activities which will enable them to 
become employed in the shortest time 
possible. Those required to register 
but who refuse to participate in the 
program may be deregistered and are 
subject to loss of their part of an 
AFDC grant. No one may be deregis¬ 
tered without being offered an oppor¬ 
tunity for a fair hearing. 

These proposed regulations involve 
the period of AFDC ineligibility (sanc¬ 
tion period) imposed on those individ¬ 
uals who are deregistered from the 
WIN program for failure or refusal to 
participate in a WIN activity without 
good cause. 

On June 23, 1977, the U.S. District 
Court for the Southern District of 
New York held that the provision of 
the WIN regulations entitled, “Subse¬ 
quent WIN Registration by Deregis¬ 
tered Individuals" (29 CFR 56.77; 45 
CFR 224.77) was inconsistent with the 
Social Security Act. McLean v. Cali - 
/ano. No. 76 Civ. 1572 (CES) (S.D.N.Y.. 
filed June 27, 1977). A final order and 
judgment in this case was entered on 
September 14, 1977. 

Section 402(a)(19)(F) of the Social 
Security Act provides in relevant part 
that: “• * • if and for so long as any 
individual * * * has been found by the 
Secretary of Labor * * • to have re¬ 
fused without good cause to partici¬ 
pate * • • or to have refused without 
cause to accept employment (that in¬ 
dividual's) • • • need shall not be 
taken into account in making the de¬ 
termination • • • (of the family's 
AFDC benefits).” 

The existing regulations, at 29 CFR 
56.77 and 45 CFR 224.77, provide that 
a WIN registrant is automatically sub¬ 
ject to a 90-day sanction period for the 
first failure of refusal to participate in 
the WIN program without good cause 
and a 6-month sanction period for sub¬ 
sequent failures or refusals. These 
time periods apply regardless of the 
length of the actual period during 
which an individual has failed or re¬ 
fused to participate In the program. 

The district court in New York in¬ 
validated this provision because it 
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found that the statutory term, “if and 
for so long as" requires that the 
length of the sanction period must be 
related to the period of time the par¬ 
ticular individual has actually refused 
to participate. The court also held 
that a fixed sanction period which is 
not related to the actual period of 
nonparticipation does not comport 
with the Act. 

Although the decision in McLean v. 
Califano applied by its own terms only 
to deregistered WIN registrants in the 
State of New York, it would be inap¬ 
propriate to use one system of sanc¬ 
tions for registrants in the State of 
New York and a different system else¬ 
where in the United States. The result 
of a dual system of sanctions would be 
that registrants in different States 
would be subject to different sanctions 
for engaging in similar conduct that 
constitutes failure or refusal to partici¬ 
pate in the WIN program without 
good cause. Similarly, a dual system of 
sanctions would be inconsistent with 
principles of sound program adminis¬ 
tration. These considerations have 
also been brought to the attention of 
the two Departments by the institu¬ 
tion of several lawsuits which seek to 
implement the McLean decision in 
other States. Accordingly, these pro¬ 
posed regulations would establish a 
single system for determining the 
sanction period which, in the Depart¬ 
ments’ view, is consistent with the 
McLean holding. 

The Departments considered the 
possibility of adopting one policy for 
persons who refuse or fail to partici¬ 
pate in the WIN program for the first 
time, and another policy for persons 
who refuse or fail to participate in 
WIN on more than one occasion. How¬ 
ever, McLean v. Califano may pre¬ 
clude the use of two different policies 
since that opinion emphasizes “an in¬ 
dividual determination for each indi- 
vidual” and also stresses the words of 
the statute—“if and for so long as.” 
Moreover, the McLean case involved 
an individual who failed or refused to 
participate in WIN on more than one 
occasion. Therefore, these proposed 
regulations treat those who refuse on 
more than one occasion to participate 
in a WIN activity for the first time. 
The Departments invite comment on 
this issue. Should all persons who fail 
or refuse to participate in a WIN activ¬ 
ity have their sanction period calculat¬ 
ed in the same manner, or should a 
different method of calculating the 
sanction period be used for those who 
fail or refuse to participate in a WIN 
activity on more than one occasion? If 
McLean precludes the adoption of dif¬ 
ferent policies for the first and second 
refusers, should the Department seek 
legislation which would permit them 
to treat first and second refusers dif¬ 
ferently? 


In formulating the proposed regula¬ 
tions to replace the current scheme set 
forth principally in 29 CFR 56.77 and 
45 CFR 224.77, the Departments were 
guided by two important aspects of 
the McLean decision. First, the court 
clearly rejected an argument that 
WIN registrants cannot be deregis¬ 
tered for failure or refusal to partici¬ 
pate in the WIN program without 
good cause. The court said: 
“tAllthough we understand plaintiff’s 
argument that an individual who is so 
sanctioned under the regulations is 
precluded from the very benefits 
which Congress hoped would function 
as positive incentives to becoming a 
wage earner, we do not believe that 
the creation of negative incentives is 
beyond the discretionary powers 
which Congress invested in the Secre¬ 
taries of HEW and Labor.’’ Therefore, 
the authority to deregister registrants 
who fail to participate in the program 
without good cause is a valid exercise 
of the Secretaries’ statutory authority, 
set forth in section 439 of the Social 
Security Act, to promulgate regula¬ 
tions for the operation of the WIN 
program, and is not inconsistent with 
the purposes of the Act. 

Another important aspect of the 
McLean decision was its holding that 
the statute did not require that the 
sanction period equal, with mathemat¬ 
ical precision, the period of failure or 
refusal to participate. Rather, the de¬ 
cision said that “a close approximation 
as to each individual” would suffice. 

The WIN process may be summa¬ 
rized as follow's. A person is required 
to register for a WIN activity. Staff 
work is completed on the person—an 
appraisal of the supportive services 
needs and an employment evaluation 
of the person is made. The person may 
be referred to a WIN activity. The 
person may fail or refuse to report to 
a WIN office or to a Win activity. If 
this happens, a conciliation period of 
up to 30 days takes place during which 
a WIN counselor attempts to persuade 
the person to participate in WIN. If 
the person continues to fail or refuse 
to participate in WIN, he is sent a 
notice of intended deregistration. Fol¬ 
lowing the notice a hearing may take 
place if requested. If the hearing re¬ 
sults in a finding that there is no good 
cause for the person’s failure or refus¬ 
al to participate, he is deregistered. A 
60-day counseling period then takes 
place. During this counseling period, 
the person may appeal the finding of 
the hearing to the State Appellate 
Board or to the National Review Panel 
which sits in Washington, D.C. After 
the 60-day counseling period, the 
person will be subjected to a sanction 
if counseling is unsuccessful. 

The major problems which are in¬ 
herent in formulating the proposed 
rules are: 


(1) When does failure or refusal to 
participate begin; and 

(2) When does it end. 

The proposed rules address these 
problems by specifying that failure or 
refusal to participate begins on the 
date of the individual’s first failure or 
refusal to participate in a WIN activity 
without good cause, and ends on the 
date a “notice of intended deregistra¬ 
tion” is sent to the individual. The 
length of time that elapses between 
these two dates will determine the 
length of the subsequent sanction 
period during which an individual is 
ineligible to register for WIN and re¬ 
ceive AFDC benefits. 

The proposed rules provide that a 
notice of intended deregistration will 
not be sent to an individual until all 
efforts toward conciliatory resolution 
of disputes between the WIN sponsor 
and the registrant have been exhaust¬ 
ed. (This conciliation effort may con¬ 
tinue for a period not to exceed 30 
days, but may be terminated sooner at 
the discretion of the WIN sponsor 
when it is apparent that the dispute 
cannot be reconciled in this manner.) 
The proposed rules also provide that 
the notice of intended deregistration 
will specify the determined date of the 
registrant’s first failure or refusal to 
participate in WIN activity without 
good cause. The notice will also in¬ 
clude, among other information, noti¬ 
fication of the registrant’s right to a 
hearing where he or she believes the 
proposed action and/or proposed 
length of the sanction period is incor¬ 
rect. (It should be noted that accord¬ 
ing to the current rules governing the 
program if the hearing decision is ad¬ 
verse to the individual and he or she 
participates in counseling for a period 
of up to 60 days aimed at persuading 
him/her to participate in the WIN 
program, no sanction may be imposed 
during that period. Furthermore, if 
such counseling is successful, no sanc¬ 
tion may be imposed.) 

Because it is not always clear when 
the individual has first failed or re¬ 
fused to participate, the regulations 
further spell out how this determina¬ 
tion is to be made. They provide that 
this date will be determined by identi¬ 
fying the date on which the individual 
first expressly refused to participate 
(overt or express refusal), or the date 
on which he or she began to act in 
such a way that failure or refusal to 
participate can be implied (defacto re¬ 
fusal). 

With respect to whether a failure or 
refusal to participate can be implied 
from an individual’s actions, the regu¬ 
lations do not attempt to spell out 
each and every action that may give 
rise to such an implication. There are 
a variety of ways that an individual 
may indicate an unwillingness to par- 


FEDERAL REGISTER, VOL 43, NO. 223—FRIDAY, NOVEMBER 17, 1978 





PROPOSED RULES 


53773 


ticipate. It would be impossible to 
identify all of these in regulations. 

However, a refusal may be deemed 
to have occurred if the individual 
takes any of the actions set forth in 
chapter 9. section B-3b of the WIN 
Handbook. According to that section 
of the handbook the following actions 
may constitute a failure or refusal to 
participate. 

(1) A registrant, after two call-in no¬ 
tices, refuses or fails without good 
cause to appear for an appraisal or 
other Interview; 

(2) A certified registrant fails to 
appear without good cause for a job 
referral or interview when the referral 
is made by the WIN sponsor staff, and 
the job meets appropriate work crite¬ 
ria and is consistent with the employ- 
ability plan; 

(3) A registrant repeatedly fails to 
show up for work or for WIN sponsor 
and/or SAU interviews, appointments, 
classes, etc., without good cause; 

(4) A registrant seriously disrupts a 
WIN activity or the orderly adminis¬ 
tration of the overall program, or his 
behavior constitutes a threat or 
hazard to fellow' registrants; 

(5) A registrant possesses the re¬ 
quired education, experience, or apti¬ 
tude to perform the assignment but 
makes no noticeable effort to benefit 
from the WIN activity. The regis¬ 
trant’s performance must be at a level 
consistently below the normal range 
of achievement of the individual’s 
fellow WIN registrants. The determin¬ 
ing factors would be the WIN staff's 
best judgment as to whether the indi¬ 
vidual is performing at or near his 
actual potential; 

(6) The registrant quits his job with¬ 
out good cause or is fired for cause 
during the initial 90 days of employ¬ 
ment. The determination as to wheth¬ 
er an individual was fired for cause is 
made by the WIN sponsor, based on 
unemployment insurance service crite¬ 
ria; 

(7) The registrant refuses without 
good cause to accept suitable child 
care, thereby precluding participation 
in WIN; 

(8) A registrant refuses without good 
cause to accept other services, such as 
transportation, thereby precluding 
participation in work or training. How¬ 
ever, a registrant may not be com¬ 
pelled to accept major medical services 
even if the refusal of such services pre¬ 
cludes further participation. 

The first failure or refusal to partici¬ 
pate is used to measure the beginning 
of the sanction period. As noted, 
where the failure or refusal to partici¬ 
pate is implied by a person’s actions, 
the date the individual began the pat¬ 
tern of misbehavior is used to measure 
the beginning of the sanction period. 
Accordingly, since the determination 
of the beginning of the pattern will 


indeed be judgmental, this determina¬ 
tion will be subject to review under 29 
CFR 56.65 and 45 CFR 224.65. These 
sections are being amended by this 
proposed rulemaking to provide that 
the length of the sanction period is 
subject to review under the WIN adju¬ 
dication system. 

The Departments have noted that 
under the proposed method for calcu¬ 
lating the sanction period, persons 
whose failure or refusal to participate 
is implied from a pattern of behavior 
will always be subject to a greater 
sanction than persons whose failure or 
refusal to participate is express. 
Therefore, to make certain that per¬ 
sons fully understand the conse¬ 
quences of their failure to refusal to 
participate, the Departments will put 
into effect program policy to ade¬ 
quately warn each person at the time 
of registration that either an express 
(overt) refusal, or a pattern of behav¬ 
ior (de facto or implied refusal) that 
frustrates the intent of the program 
without good cause, could result in the 
loss of a portion of the family’s cash 
benefits. The Departments invite com¬ 
ment on problems which may result 
from imposing a greater sanction on 
those whose failure or refusal to par¬ 
ticipate is attributable to a pattern of 
behavior. 

With regard to the ending date for 
measuring the sanction period, the 
proposed rules use the date of the 
notice of intended deregistration. This 
date has been chosen because it will 
establish a standard, nondiscretionary 
rule applicable to all program regis¬ 
trants and will enable the WIN spon¬ 
sor to include this information in the 
notice. The registrant will then have 
the opportunity to decide whether to 
raise the length of the sanction period 
as an issue at the hearing. We consid¬ 
ered other alternatives, including the 
date of request for a hearing and the 
date of the hearing decision. However, 
since use or either of these dates 
would have the effect of extending the 
length of the sanction period and 
thereby penalizing registrants for ex¬ 
ercising their right to a hearing, these 
dates were not chosen. 

Accordingly, it is proposed to amend 
title 29. part 56 as follows: 

PART 56—WORK INCENTIVE PROGRAMS FOR 

AFDC RECIPIENTS UNDER TITLE IV OF THE 

SOCIAL SECURITY ACT 

I. Section 56.51 is amended by: Re¬ 
vising paragraph (a); adding the fol¬ 
lowing new paragraphs (b) and (c); 
and renumbering the existing para¬ 
graph (b) and subsequent paragraphs 
accordingly. 

§ 56.51 Sanctions. 

A State plan under title IV-A of the* 
Act shall provide that: 


(a) When a registered recipient has 
been found to have failed or refused 
without good cause to participate in 
the WIN program, the following sanc¬ 
tions shall apply for so long as the reg¬ 
istrant fails or refuses to participate. 
This period will be determined in ac¬ 
cordance with paragraph (b) of this 
section. 

(b) The period of sanction resulting 
from a failure or refusal to participate 
without good cause shall be measured 
by the length of time that elapsed 
from the date of the registrant’s first 
failure or refusal to participate in the 
WIN program to the date of the WIN 
sponsor’s issuance of the notice of in¬ 
tended deregistration. 

(c) The first failure or refusal to par¬ 
ticipate in the WIN program may be 
manifested either by an overt (ex¬ 
press) refusal or de facto failure to 
participate. 

(1) An overt (express) refusal is a 
written or oral statement which indi¬ 
cates that an individual will not par¬ 
ticipate in the WIN program. Where 
this expression is made, the first refus¬ 
al to participate shall be deemed to 

^have occurred on the date of that ex¬ 
pression. 

(2) A de facto refusal is any act or 
pattern of behavior which indicates 
that an individual will not participate 
in the WIN program. Where a de facto 
failure is one act on the part of the in¬ 
dividual. the first failure to participate 
shall be deemed to have occurred on 
the date of that act. Where a de facto 
failure is a pattern of behavior on the 
part of the individual, the first failure 
to participate shall be deemed to have 
occurred on the date the pattern 
began. 


2. Section 56.63 is amended by: Re¬ 
vising paragraph (a); adding the fol¬ 
lowing new paragraph (b)(2); by re¬ 
numbering the existing subparagraphs 
in paragraph (b) accordingly: and by 
amending the new paragraph (b)(3) as 
follows: 

§ 56.63 Requirement of conciliation and 
notice. 

(a) All efforts toward conciliatory 
resolution of disputes between the 
WIN sponsor and the registrant must 
be exhausted prior to the issuance of a 
notice of intended deregistration. This 
conciliation effort may continue for a 
period not to exceed 30 days but may 
be terminated sooner at the discretion 
of the WIN sponsor when it is appar¬ 
ent that the dispute cannot be recon¬ 
ciled in this manner. Immediately 
after the conciliation period has termi¬ 
nated, or the dispute remains unre¬ 
solved after 30 days, the WIN sponsor 
shall mail to the registrant a notice of 
intended deregistration. 

(b) The notice shall include: 
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( 1 ) • • • 

(2) Notice of the determined date of 
first failure or refusal to participate in 
the WIN program without good cause, 
and the consequent length of the sanc¬ 
tion period. 

(3) Notification of the registrant’s 
right to a hearing if the registrant be¬ 
lieves the proposed action is incorrect 
and/or the length of the sanction 
period is incorrect, provided a request 
for a hearing is filed as prescribed in 
§56.64. 

m • * • * 

3. Paragraph (a) of § 56.65 is revised 
to read as follows: 

§ 56.65 Issues subject to hearing. 

(a) Under the WIN adjudication 
system a hearing officer will hear and 
decide WIN program issues arising 
subsequent to registration by certified 
and uncertified registrants. WIN pro¬ 
gram issues include failure or refusal 
to appear for appraisal, assignment to 
a WIN component, unresolved WIN 
grievances, failure or refusal without 
good cause to accept employment* or 
otherwise participate in the WIN pro¬ 
gram, and the determination of the 
length of the sanction period. 


4. Paragraph (a) of §56.68 is amend¬ 
ed by revising subparagraph (5) as fol¬ 
lows: 

§ 56.68 Decisions of the hearing officer. 

<a) The hearing officer may rule: 

• • * • • 

(5) That the length of the period of 
the registrant’s failure or refusal to 
participate was not correctly deter¬ 
mined. 

The hearing officer may also render 
such other rulings as are appropriate 
to the issues in question. However, a 
hearing officer shall not consider the 
validity or constitutionality of the reg¬ 
ulations in this part or of the Act. 


5. Paragraph (a) of § 56.77 is revised 
to read as follows: 

* 

§ 56.77 Subsequent WIN registration by 
deregistered individuals. 

(a) An individual who was deregis¬ 
tered on the basis of a “failure or re¬ 
fusal to participate without good 
cause” determination, upon applica¬ 
tion, may again register for WIN, pro¬ 
vided the sanction period specified in 
§ 56.51(b) has elapsed and the individ¬ 
ual has given evidence to the WIN 
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project staff of willingness to partici¬ 
pate. 

• * • • • 

Signed at Washington, D.C., this 7th 
day of November, 1978. 

Hay Marshall, 
Secreta ry of Labor. 
Joseph A. Califano, Jr., 
Secretary of Healthy 
Education , and Welfare. 
[FR Doc. 78-32120 Filed 11-16-78: 8:45 am) 


[7600-01-M] 

OCCUPATIONAL SAFETY AND 
HEALTH REVIEW COMMISSION 

[29 CFR Part* 2200 and 2201] 

RULES OF PROCEDURE 

Extension of Time for Comment* on Proposed 
Rulemaking 

AGENCY: Occupational Safety and 
Health Review Commission. 

ACTION: Proposed rule; extension of 
comment period. 

SUMMARY: The Occupational Safety 
and Health Review Commission ex¬ 
tends the comment period on a previ¬ 
ously published proposed rule docu¬ 
ment relating to rules of procedure. 
The extension is granted in order to 
permit sufficient time for all interest¬ 
ed persons to submit comments on the 
proposed rules. 

DATE: Comments must be submitted 
by December 15, 1978. 

ADDRESS: Comments should be ad¬ 
dressed to Robert C. Gombar, Acting 
General Counsel, Occupational Safety 
and Health Review Commission, 1825 
K Street NW., Washington, D.C. 
20006. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert C. Gombar, Acting General 
Counsel, 202-634-4015. 

SUPPLEMENTARY INFORMATION: 
On August 18, 1978, the Occupational 
Safety and Health Review Commission 
proposed the amendment of several of 
its rules of procedure as well as the 
adoption of certain additional rules of 
procedure (43 FR 36854). The Com¬ 
mission held a public hearing on these 
proposed revisions in Chicago, Ill., on 
October 30, 1978. The period for com¬ 
menting on these proposed revisions 
was to close on November 10, 1978. 
The American Bar Association Com¬ 
mittee on Occupational Safety and 
Health has requested an extension of 
time to file comments, stating that the 
illness of a key committee member as 
well as other administrative difficul¬ 
ties have delayed the preparation of 
its comments. The Commission is con¬ 
cerned that all interested persons have 


sufficient time to analyze its proposed 
rule changes and to submit well-docu¬ 
mented comments. In order to achieve 
this and to accommodate the Ameri¬ 
can Bar Association as well as other 
persons who may be similarly situated, 
the Commission is extending the com¬ 
ment period until December 15. 1978. 

One significant change to the Com¬ 
mission rules of procedure proposed 
August 18 is the adoption of a new set 
of rules of simplified proceedings de¬ 
signed to reduce both paperwork and 
expense to parties as well as to make 
Commission adjudications less com¬ 
plex and time consuming. The Com¬ 
mission also proposed a number of 
other changes, including the follow¬ 
ing: A new rule on interlocutory ap¬ 
peals, the elimination of the 20-day 
period between the mailing of a 
judge’s initial decision to the parties 
and the filing of his report with the 
Commission, the reinstitution of a 25- 
day deadline for the filing of petitions 
for discretionary review, a new rule on 
briefs, and a rule on settlements de¬ 
signed to give better notice of settle¬ 
ment proposals to affected employees. 

Signed at Washington, D.C., this 
13th day of November 1978. 

Robert C. Gombar, 
Acting General Counsel. 

[FR Doc. 78-32398 Filed 11-16-78: 8:45 am] 


[4510-43-M] 

DEPARTMENT OF LABOR 

Mine Safety and Health Adminifttration 
[30*CFR Part 461 
STATE GRANTS 

Amendment and Recodification of Regulation* 

AGENCY: Mine Safety and Health 
Administration, Department of Labor. 

ACTION: Proposed rule. 

SUMMARY: This proposed rule will 
establish procedures and requirements 
for applying for, receiving, and admin¬ 
istering State grants under section 503 
of the Federal Mine Safety and 
Health Act of 1977. The proposed rule 
will establish a new part 46 of title 30, 
Code of Federal Regulations and will 
replace the regulations relating to 
State grants previously authorized 
under the Federal Coal Mine Health 
and Safety Act of 1969 and published 
by the Secretary of the Interior in 30 
CFR 651. 

DATES: Comments must be received 
on or before January 16, 1979. 

ADDRESS: Send comments to Frank 
A. White, Office of Standards, Regula¬ 
tions and Variances, Room 631, Ball- 
ston Tower No. 3, 4015 Wilson Boule¬ 
vard, Arlington, Va. 22203. 
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FOR FURTHER INFORMATION 
CONTACT: 

Adam W. Hare. Deputy Chief, 

Branch of Contracts and Grants. 

Room 723, Ballston Tower No. 3, 

4015 Wilson Boulevard, Arlington, 

Va. 22203, telephone 703-235-8454. 

SUPPLEMENTARY INFORMATION: 

I. Background 

The Federal Mine Safety and Health 
Act of 1977, Pub. L. 91-173, as amend¬ 
ed by Pub. L. 95-164 (Act), applies to 
all coal and other (metal and nonme¬ 
tal) mines, amends the Federal Coal 
Mine Health and Safety Act of 1969, 
Pub. L. 91-173 and repeals the Federal 
Metal and Nonmetallic Mine Safety 
Act of 1966, Pub. L. 89-577. Section 
503 of the Act allows States in which 
coal or other mining takes place to re¬ 
ceive grants from the Secretary of 
Labor for the purposes of developing 
and enforcing effective coal or other 
mine health and safety laws and regu¬ 
lations consistent with the provisions 
of section 506 of the Act and improv¬ 
ing State worker’s compensation and 
occupational disease laws and pro¬ 
grams related to coal or other mine 
employment. The funds may also be 
used to promote effective Federal- 
State coordination and cooperation in 
the field of mine safety and health. In 
addition, the Mine Safety and Health 
Administration (MSHA) will assist the 
States in developing and administering 
miner training programs, while also 
providing safety and health training 
opportunities to State mine inspection 
agencies. MSHA believes these grant 
and training programs will strengthen 
Federal-State coordination in promot¬ 
ing mine safety and health. 

II. Applicability 

These proposed rules set forth the 
procedures and requirements for any 
State in which coal or other mining 
takes place to apply for, receive, and 
administer State grants under section 
503 of the Act. These rules will replace 
those existing regulations dealing with 
State grants previously issued by the 
Secretary of the Interior and pub¬ 
lished in Chapter VI, Part 651, Title 
30. Code of Federal Regulations. 
Those regulations applicable to State 
grants and published in part 651 of 
title 30 will be inoperative after pro¬ 
mulgation of new part 46 in title 30. 

III. Public Comments 

These proposed rules are not subject 
to the notice and comment procedures 
in 5 U.S.C. 553 because they deal with 
grants and are exempt under 5 U.S.C. 
553(a)(2). However, the Assistant Sec¬ 
retary of Labor for Mine Safety and 
Health wishes to afford interested per¬ 
sons the opportunity to comment 
upon the proposed rules. Therefore, 


interested persons may participate in 
the rulemaking process by submitting 
written data, views, and arguments. 
Copies of these proposed rules will be 
sent to the States that are affected by 
them. 


IV. Drafting Information 

The principal persons responsible 
for drafting these proposed rules are: 
Frank A. White, Office of Standards. 
Regulations and Variances, MSHA, 
Department of Labor; Adam W. Hare. 
Branch of Contracts and Grants. 
MSHA. Department of Labor; and 
Bernard R. McGuire. Division of Mine 
Safety and Health, Office of the So¬ 
licitor, Department of Labor. 

V. Regulatory Analysis 

Note.— It has been determined that this 
document does not contain a major proposal 
requiring the preparation of a regulatory 
analysis under Executive Order 12044, Im¬ 
proving Government Regulations <43 FR 
12661. Mar. 24, 1978), or the Department of 
Labor's proposed guidelines for implement¬ 
ing the Executive Order (43 FR 22915, May 
26. 1978). 

Dated: November 14, 1978. 

Robert B. Lagather. 
Assistant Secretary of Labor 
for Mine Safety and Health. 

It is proposed to add a new Part 46 
to Chapter I, Title 30, CFR as follows: 

SUBCHAPTER G—FILING AND OTHER 
ADMINISTRATIVE REQUIREMENTS 

PART 46—STATE GRANTS FOR ADVANCE¬ 
MENT OF HEALTH AND SAFETY IN COAL 
AND OTHER MINES 

Subparl A—General 


Sec. , 

46.1 Purpose and scope. 

46.2 Definitions. 

46.3 Purpose of making and States eligible 
to receive grants. 

Subpart B —Application for Grant* 

46.4 Manner of submission. 

46.5 Delegation of authority. 

46.6 Information required. 

Subpart C—Approval of Applications and Limitations 

46.7 Requirements for approval. 

46.8 Defective applications and modifica¬ 
tions. 

46.9 Limitations. 

46.10 Termination. 

46.11 Appeals and hearings. 

Subpart D—Fiscal and Accounting 

46.12 Procedures for obtaining payments. 

46.13 Accounting records. 

46.14 Procurement standards. 

46.15 Property management standards and 
patents and copyrights. 

Subpart E—Roports 

46.16 State monitoring of grant-supported 
activities: reports. 

46.17 Acknowledgment of Federal Govern¬ 
ment participation. 


Subpart F—Consultation and Cooperation 

46.18 Consultation and cooperation. 

Authority: Sections 503 and 508 of the 
Federal Mine Safety and Health Act of 
1917. Pub. L. 91-173 as amended by Pub. L. 
95-164. 

Subpart A —General 

§ 46.1 Purpose and scope. 

This part provides the procedures 
for making grants to States under the 
provisions of section 503 of the Feder¬ 
al Mine Safety and Health Act of 1977 
(Pub. L. 91-173 as amended by Pub. L. 
95-164). Additional standards con¬ 
tained in Office of Management and 
Budget Circular A-102 (revised) "Uni¬ 
form Administrative Requirements for 
Grants-in-Aid to State and Local Gov¬ 
ernments” dated August 24. 1977 (42 
FR 45828-45891), are also applicable to 
grant instruments entered into be¬ 
tween the Federal and State govern¬ 
ments. 1 

§ 46.2 Definitions. 

As used in this part and in grants en¬ 
tered into pursuant to this part: 

(a) “Government” means the United 
States of America. 

(b) “Secretary” means the Secretary 
of Labor or his authorized representa¬ 
tive. 

(c) “MSHA” means the Mine Safety 
and Health Administration of the U.S. 
Department of Labor. 

(d) “Assistant Secretary” means the 
Assistant Secretary of Labor for Mine 
Safety and Health, U.S. Department 
of Labor, or his authorized representa¬ 
tive. 

(e) “State” means a State of the 
United States, the District of Colum¬ 
bia, the Commonwealth of Puerto 
Rico, the Virgin Islands, American 
Samoa, Guam, and the Trust Territor¬ 
ies of the Pacific Islands, in which coal 
or other mining takes place. 

(f) “Fiscal Year” means a 12-month 
period ending on September 30. 

(g) "Act” means the Federal Mine 
Safety and Health Act of 1977, Pub. L. 
91-173 as amended by Pub. L. 95-164. 

§ 46.3 Purpose of making and States eligi¬ 
ble to receive grants. 

(a) The Secretary, in coordination 
with the Secretary of Health, Educa¬ 
tion. and Welfare and the Secretary of 
Interior, is authorized by section 
503(a) of the Act to make grants to 
any State in which coal or other 
mining takes place to: (1) Assist in de¬ 
veloping and enforcing effective coal 
or other mine health and safety laws 
and regulations: (2) improve State 


•The Office of Management and Budget 
Circular No. A-102 is available for inspec¬ 
tion at the State Grants Program Office, 
Mine Safety and Health Administration, 
4015 Wilson Boulevard. Arlington. Va. 
22203. 
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worker’s compensation and occupa¬ 
tional disease laws and programs relat¬ 
ed to coal or other mine employment; 
and (3) promote Federal-State coordi¬ 
nation and cooperation in improving 
the health and safety conditions in 
the coal or other mines. 

(b) Grants shall be made to a State 
through its official coal or other mine 
inspection or safety agency, and ex¬ 
ecuted by an individual authorized to 
act for the State agency. 

Subpart B—Application for Grants 

§ 46.4 Manner of submission. 

(a) An original and two copies of the 
application shall be submitted 
through the State clearinghouse as re¬ 
quired by Office of Management and 
Budget Circular A-95 to the Assistant 
Secretary of Labor for Mine Safety 
and Health. U.S. Department of 
Labor, 4015 Wilson Boulevard. Arling¬ 
ton, Va. 22203. 

(b) The Application for Federal As¬ 
sistance (nonconstruction programs) 
contained in Attachment M of Office 
of Management and Budget Circular 
A-102 (revised) shall be used when ap¬ 
plying for grants. 

(c) States shall report deviations 
from grant budgets and shall request 
approval for budget revisions in ac¬ 
cordance with the provisions of At¬ 
tachment K, Office of Management 
and Budget Circular A-102 (revised). 

§ 46.5 Delegation of authority. 

General authority and responsibility 
for the administration and enforce¬ 
ment of mine safety and health pro¬ 
grams, including the authority of the 
Secretary to review applications for 
grants and to make awards under sec¬ 
tion 503 of the Act, has been delegated 
to the Assistant Secretary by Secre¬ 
tary of Labor Order 3-78, effective 
March 9. 1978. The Assistant Secre¬ 
tary may redelegate authority to such 
officers and employees as he deems 
appropriate. The delegation to the As¬ 
sistant Secretary, therefore, includes 
the authority to issue, amend, and 
repeal rules under this part and to 
provide policy, regulations, and guide¬ 
lines by which this part is implement¬ 
ed. The Assistant Secretary may. with 
respect to any grant award, impose ad¬ 
ditional conditions prior to or at the 
time of the award when, in his judg¬ 
ment, such conditions are necessary to 
assure safe and healthful working con¬ 
ditions for individuals working in 
mines, or to promote the conservation 
of grant funds. 

§ 46.6 Information required. 

Applications shall be in the form of 
proposals, w r hich consistent with the 
purposes of the grant must: 

(a) Set forth the programs, policies, 
and methods to be followed in carry¬ 


ing out the application in accordance 
with the purposes of section 503(a) of 
the Act. An application may provide 
for: (1) Assistance to States in develop¬ 
ing and enforcing effective coal or 
other mine health and safety laws and 
regulations consistent with the provi¬ 
sions of section 506 of the Act; (2) im¬ 
provement to State worker’s compen¬ 
sation and occupational disease laws 
and programs related to coal or other 
mine employment; and (3) promotion 
of Federal-State coordination and co¬ 
operation in improving the health and 
safety conditions in the coal or other 
mines. 

(b) Designate the State coal or other 
mine inspection or safety agency as 
the sole agency responsible for admin¬ 
istering the grant throughout the 
State, and contain satisfactory evi¬ 
dence that such agency will have the 
authority to carry out the purpose of 
a grant provided under this part. 

(c) Give assurances satisfactory to 
the Assistant Secretary that such 
agency has or will have an adequate 
and competent staff of trained inspec¬ 
tors qualified under the laws of such 
State to make coal or other mine in¬ 
spections within such State. 

(d) FTovide for the extension and im¬ 
provement of the State program for 
the improvement of coal or other mine 
health and safety in the State, and 
provide that no advance notice of an 
inspection will be provided to anyone. 

(e) Contain assurance satisfactory to 
the Assistant Secretary that grants 
provided under this part will supple¬ 
ment, not supplant, existing State coal 
or other mine health and safety pro¬ 
grams. 

(f) State the period of time during 
which each of the programs will be 
pursued. 

(g) Contain a financial plan (budget 
information) submitted on the "Appli¬ 
cation for Federal Assistance (noncon¬ 
struction programs)” contained in At¬ 
tachment M of Office of Management 
and Budget Circular A-102 (revised). 

(h) Provide such fiscal control and 
fund accounting procedures as may be 
necessary to comply with the require¬ 
ments of this part and as may be ap¬ 
propriate to assure proper disburse¬ 
ment and accounting of grants made 
under this part. 

(i) Provide the name and title of the 
person who will direct the program. 

(j) Provide the approximate number 
and general qualifications of the per¬ 
sonnel who will work on the program. 

(k) Indicate the location or locations 
at which the various projects in the 
program(s) will be pursued. 

(l) Provide assurances satisfactory to 
the Assistant Secretary that, if the 
grant is made, the required funds 
(matching share) from non-Federal 
sources will be forthcoming. Matching 
share represents the portion of project 


costs not borne by the Federal Gov¬ 
ernment. General guidelines for com¬ 
puting matching share are defined in 
Attachment F, Office of Management 
and Budget Circular A-102 (revised). 

(m) Indicate whether the programs 
or any part of the programs have been 
or will be submitted to other organiza¬ 
tions for the purpose of obtaining a 
grant. 

(n) Agree that the official coal or 
other mine inspection or safety agency 
designated pursuant to paragraph (b) 
of this section shall make the reports 
required by §46.16 (State monitoring 
of grant supported activities reports) 
of this part and shall abide by all 
other terms and conditions which the 
Assistant Secretary may prescribe. 

Subpart C—Approval of Applications and 
Limitations 

§ 46.7 Requirements for approval. 

The Assistant Secretary shall ap¬ 
prove only those applications, or re¬ 
quests for renewals, that meet the re¬ 
quirements set forth in the Act and 
this part. 

§ 46.8 Defective applications and modifi¬ 
cations. 

(a) Any application, or request for 
renewal, that does not meet the re¬ 
quirements of this part shall be re¬ 
turned promptly and the state shall be 
requested to modify, amend, or revise 
the application as necessary in order 
to meet the requirements and to re¬ 
submit the application or request for 
renewal. 

(b) The Assistant Secretary will not 
finally disapprove any State applica¬ 
tion or modification, amendment, or 
revision thereof without first afford¬ 
ing the State agency reasonable notice 
and opportunity for a public hearing, 
as provided in §46.11 (appeals and 
hearings) of this part. 

§ 16.9 Limitations. 

(a) Applications shall only be consid¬ 
ered for programs that meet the pur¬ 
poses and objectives of section 503 of 
the Act and this part. 

(b) Grants shall be made on a fiscal 
year basis or portion thereof. 

(c) Each grant shall be covered by a 
grant agreement between the Govern¬ 
ment and the State. The grant agree¬ 
ment shall establish the purposes, ob¬ 
jectives, total estimated cost of the 
program during the fiscal year for 
which the grant is to be made, and the 
approved financial plan. 

(d) Federal funds will be granted on 
the basis of grant applications, and 
the amount granted to any State for a 
fiscal year under this section shall not 
exceed 80 percentum of the amount 
expended by such State in such year 
for carrying out the approved grant. 
The Assistant Secretary may allocate 
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funds between States and may fix the 
grant at less than 80 per centum, and 
the percentages may be unequal be¬ 
tween grants and between States. 

(e) None of the funds granted by the 
Government or provided by the State 
shall be used for any purpose not spe¬ 
cifically provided in the grant agree¬ 
ment. 

(f) Any State accepting a grant or 
grants under this part shall agree that 
neither the Government nor any of its 
officers, agents, or employees shall be 
responsible or liable for any loss, ex¬ 
pense, damage to property, or for 
death or bodily injury to persons, 
which may arise from or be incident to 
any project or grant coming hereun¬ 
der, and the State shall agree to hold 
the Government and its officers, 
agents, or employees harmless from all 
such claims. 

(g) Reimbursement for travel ex¬ 
penses shall be in accordance with the 
State’s regular lawfully established 
policies and prcedures, except they 
may not exceed those authorized in 
Standardized Government Travel Reg¬ 
ulations (Federal Property Manage¬ 
ment Regulations, 41 CFR Parts 
101[141).» 

(h) The State shall comply with the 
requirements of Title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d 
1970) which provides that no person in 
the United States shall on the grounds 
of race, color, or national origin be ex¬ 
cluded from participation in, be denied 
the benefits of. or be subjected to dis¬ 
crimination under any program or ac¬ 
tivity receiving Federal financial as¬ 
sistance, and with the implementing 
regulation issued by the Secretary of 
Labor with the approval of the Presi¬ 
dent (29 CFR Part 31). Any grant for a 
project which involves a federally as¬ 
sisted construction contract, as de¬ 
fined in Executive Order 11246, as 
amended, shall be subject to the condi¬ 
tion that the grantee shall be subject 
to the condition that the grantee shall 
comply with the requirements of the 
Executive order, as amended, and with 
the applicable rules, regulations, and 
procedures. 

(i) Under the provisions of the Fed¬ 
eral Hatch Act (Political Activities Act 
of Aug. 2, 1939, as amended. 5 U.S.C. 
1501-1508 (1976)), aU State or local 
agencies, officers and employees 
whose principal employment is in con¬ 
nection with activities financed by any 
grant under this part, irrespective of 
whether the employees are under a 
merit system, are prohibited, with cer¬ 
tain exceptions, from: 

(1) Using official authority or influ¬ 
ence for the purpose of interfering 
with or affecting the result of an elec¬ 
tion or a nomination for office. 


’The Federal Property Management Regu¬ 
lations are available for inspection at the 
State Grants Program Office, Mine Safety 
and Health Administration. 4015 Wilson 
Boulevard, Arlington, VA 22203. 


(2) Directly or indirectly coercing, 
attempting to coerce, commanding, or 
advising any other State or local offi¬ 
cer or employee to pay, lend, or con¬ 
tribute anything of value to any party, 
committee, organization, agency, or 
person for political purposes. 

(3) Being a candidate for elective 
office. Inquiries with respect to the 
provisions of the Federal Hatch Act as 
it affects grants awarded under this 
Part should be directed to the Office 
of the Assistant Secretary. Mine 
Safety and Health Administration. 
4015 Wilson Boulevard, Arlington, Va. 
22203. 

§46.10 Termination. 

(a) A State grant may be terminated 
by the State upon written notice to 
the Assistant Secretary, specifying the 
date upon which the State grant shall 
be terminated, but which date of ter¬ 
mination shall not be less than 30 days 
from the date of the notice. 

(b) Any grant awarded under this 
part may be revoked or terminated, in 
whole or in part, by the Assistant Sec¬ 
retary at any time within the period of 
the grant, whenever the Assistant Sec¬ 
retary finds, after giving due notice to 
the State and affording the State an 
opportunity for a hearing under 
§46.11 (appeals and hearings) of this 
part, that the State has failed to 
comply with the terms and conditions 
of the grant or the regulations of this 
part. The State shall be notified of 
such findings in writing and given the 
reasons therefor, together with the ef¬ 
fective date. 

§ 46.11 Appeals and hearings. 

(a) The proposed disapproval by the 
Assistant Secretary of any initial State 
application, request for renewal, or 
modification of grant funds, or pro¬ 
posed termination of State grants 
shall be given to the State by written 
notice setting forth the reasons for 
the proposed disapproval or termina¬ 
tion. The State, through its designated 
coal or other mine inspection or safety 
agency, may appeal such decision by 
the mailing of a notice of appeal and 
request for a public hearing to the As¬ 
sistant Secretary within 30 days after 
receipt of the notice of proposed disap¬ 
proval or termination. 

(b) A notice of hearing under this 
section shall be published in the Fed¬ 
eral Register and the period of time 
between such publication and the date 
fixed for the hearing shall not be less 
than 30 days. The nature of the hear¬ 
ing shall be dependent upon the issues 
involved. The notice of hearing shall 
prescribe the rules of the proceeding. 

(c) The final decision of the Assist¬ 
ant Secretary disapproving any initial 
application or modification, or request 
for renewal, or terminating a grant 
shall be conclusive unless the State 


within 30 days from the date of such 
decision shall file a petition in the U.S. 
Court of Appeals for the District of 
Columbia stating that such decision 
should be modified or set aside in 
whole or in part. The filing of a peti¬ 
tion shall not stay the application of 
the decision of the Assistant Secretary 
except as ordered by the court. 

Subpart D—Fiscal and Accounting 

§ 46.12 Procedures for obtaining payments 

(a) States shall be paid under one of 
the methods defined in Attachment J. 
Office of Management and Budget 
Circular A-102 (revised). 

(b) States shall comply with the pro¬ 
visions of Attachment A, Office of 
Management and Budget Circular A- 
102 (revised) when operating with fed¬ 
erally advanced funds. 

§46.13 Accounting records. 

(a) State financial management sys¬ 
tems shall be maintained in accord¬ 
ance with the provisions of Attach¬ 
ment G. Office of Management and 
Budget Circular A-102 (revised). 

(b) The State’s records relating to 
each grant, with all supporting and re¬ 
lated documents shall, at all reason¬ 
able times, be made available, upon re¬ 
quest for inspection and audit by the 
Assistant Secretary, the Secretary, or 
by the Comptroller General of the 
United States or their authorized rep¬ 
resentatives. If desired, microfilm 
copies may be substituted in lieu of 
original records. 

(c) The State’s records relating to 
each grant shall be retained and made 
available until the expiration of 3 
years from the date of the submission 
of the final expenditure report or. for 
grants which are renewed annually, 
from the date of the submission of 
each annual expenditure report, with 
the following qualifications: 

(1) The records shall be retained 
beyond the 3-year period if audit find¬ 
ings have not been resolved. 

(2) Records for nonexpendable prop¬ 
erty which was acquired with Federal 
grant funds shall be retained for 3 
years after its final disposition. 

(3) When grant records are trans¬ 
ferred to or maintained by MSHA, the 
3-year retention requirement is not ap¬ 
plicable to the grantee. 

§ 46.14 Procurement standards. 

(a) The State is the responsible au¬ 
thority, without recourse to MSHA, 
regarding the settlement and satisfac¬ 
tion of all contractual and administra¬ 
tive issues arising out of procurements 
entered into in support of a grant. 
This includes but is not limited to dis¬ 
putes, claims, protests of award, source 
evaluation, or other matters of a con¬ 
tractual nature. Matters concerning 
violation of law are to be referred to 
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such local, State, or Federal authority 
as may have proper jurisdiction. 

(b) States may use their own pro¬ 
curement regulations which reflect ap¬ 
plicable State and local law, rules and 
regulations provided that procure¬ 
ments made with Federal grant funds 
adhere to the standards set forth in 
Attachment O, Office of Management 
and Budget Circular A-102 (revised). 

§46.15 Property management standards 
and patents and copyrights. 

(a) Except as specified in paragraphs 
<b) (1) and (2) below, the “Property 
Management Standards” contained in 
Attachment N of Office of Manage¬ 
ment and Budget Circular A-102 (re¬ 
vised) are applicable to all grants. 

(b) Specific standards for control of 
copyrights and patents are: 

(1) If any program produces patent- 
able items, patent rights, processes, or 
indentions, in the course of work aided 
by a Federal grant, such fact shall be 
promptly and fully reported to MSHA. 
MSHA shall determine whether pro¬ 
tection on such invention or discovery 
shall be sought and how the rights in 
the invention or discovery—including 
rights under any patent issued there¬ 
on—shall be allocated and adminis¬ 
tered in order to protect interest con¬ 
sistent with the Act. 

(2) Where the grant results in a 
book or other copyrightable material, 
any such work normally becomes the 
property of the Government, and the 
grantee would not be authorized to 
secure a copyright thereon. However, 
educational institutions and individ¬ 
uals in the field of education may be 
granted the right to publish works 
arising out of the grant provided that 
the Government secures a royalty- 
free, nonexclusive, and irrevocable li¬ 
cense to publish, reproduce, use, and 
dispose of the work, and to authorize 
or ratify the acts of others to do the 
same. 

Subpart E—Reports 

§46.16 State monitoring of grant-support¬ 
ed activities; reports. 

(a) States shall constantly monitor 
the performance of grant-supported 
activities to assure that time schedules 
are being met, projected work units by 
time periods are being accomplished, 
and other performance goals are being 
achieved. This review shall be made 
for each program, function, or activity 
of each grant as set forth in the ap¬ 
proved grant application. 

(b) States shall submit a quarterly 
performance report for each grant 
which briefly presents the following 
for each program, function, or activity 
Involved: 

(1) A comparison of actual accom¬ 
plishments to the goals established for 
the period. Where the output of grant 


programs can be readily quantified, 
such quantitative data shall be related 
to cost data for computation of unit 
costs. 

(2) Reasons for slippage in those 
cases where established goals were not 
met. 

(3) Other pertinent information in¬ 
cluding, when appropriate, analysis 
and explanation of cost overruns or 
high unit costs. 

(c) States shall submit financial re¬ 
ports in accordance with Attachment 
H of Office of Management and 

. Budget Circular A-102 (revised). 

(d) Between the required perform¬ 
ance reporting dates, events may occur 
which have significant impact upon 
the project or program. In such cases, 
the State shall inform MSHA as soon 
as the following types of conditions 
become known: 

(1) Problems, delays, or adverse con¬ 
ditions which will materially affect 
the ability to attain program objec¬ 
tives, prevent the meeting of time 
schedules and goals, or preclude the 
attainment of project work units by 
established time periods. This disclo¬ 
sure shall be accompanied by a state¬ 
ment of the action taken or contem¬ 
plated and any Federal assistance 
needed to resolve the situation. 

(2) Favorable developments or 
events w f hich enable meeting time 
schedules and goals sooner than an¬ 
ticipated or producing more work 
units than originally projected. 

(e) If any performance review con¬ 
ducted by the State discloses the need 
for change in the budget estimates in 
accordance with the criteria estab¬ 
lished in Attachment K, Office of 
Management and Budget Circular A- 
102 (revised), the State shall submit a 
request for budget revision. 

§ 46.17 Acknowledgment of Federal Gov¬ 
ernment participation. 

Appropriate acknowledgment shall 
be given by the State of the Depart¬ 
ment of Labor’s participation in fi¬ 
nancing each project. Such acknowl¬ 
edgment shall be included in all publi¬ 
cations, news releases, and other infor¬ 
mation media developed to publicize, 
describe, or report on activities and ac¬ 
complishments carried out in whole or 
in part with funds received under pro¬ 
visions of the Act. 

Subpart F—Consultation and Cooperation 

§46.18 consultation and cooperation. 

(a) As contemplated by the Act, the 
Assistant Secretary will consult and 
cooperate with the State in accom¬ 
plishing the purposes of the grant, in¬ 
cluding, but not limited to, the fur¬ 
nishing of advice and assistance to 
promote the objectives of the Act and 
the coordination of projects. 


(b) In addition to cooperating in car¬ 
rying out the purposes of State grants, 
the Assistant Secretary also shall co¬ 
operate with such States in training 
Federal and State inspectors jointly, 
and in establishing a system by which 
State and Federal inspection reports 
of coal or other mines located in the 
State are exchanged for the purpose 
of improving health and safety condi¬ 
tions in such mines. 

[FR Doc. 78-32472 Filed 11-16-78; 8:45 am] 


[4110-92-M] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of the Secretary 
[45 CFR Fart 2241 

WORK INCENTIVE PROGRAMS FOR AFDC RE- 
CIPIENTS UNDER TITLE IV OF THE SOCIAL 
SECURITY ACT 

Amendments Establishing New Procedures for 
the Determination of the Sanction Period 

AGENCIES: Office of Human Devel¬ 
opment Services. HEW. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: The purpose of this pro¬ 
posed rulemaking is to amend the reg¬ 
ulations governing the work incentive 
program (WIN) for AFDC applicants 
or recipients. These amendments 
would remove provisions of the regula¬ 
tions which impose a fixed period of 
AFDC ineligibility (sanction period) 
on those individuals who are deregis¬ 
tered from the WIN program for fail¬ 
ure or refusal to participate without 
good cause. In the place of the fixed 
sanction period, the proposed regula 
tions would establish a flexible period 
of ineligibility—one which bases the 
length of time during which an indi¬ 
vidual loses AFDC benefits on the 
length of time the person has refused 
to participate. The length of time the 
person has refused to participate will 
be that which exists between the indi¬ 
vidual’s first refusal to participate in 
the WIN program and the date on 
which a notice of intended deregistra¬ 
tion is sent. Procedures for determin¬ 
ing when refusal to participate starts 
are also prescribed. 

DATES: Comments are due by Janu¬ 
ary 16, 1979. Comments, communica¬ 
tions, and inquiries concerning the 
proposed amendments to 29 CFR Part 
56 and 45 CFR Part 224 should be di¬ 
rected to Mr. Hans at the address set 
forth below. Comments shall be in 
writing and submitted in duplicate. 

FOR FURTHER INFORMATION 
CONTACT: 

Merwin S. Hans, Executive Director, 
National Coordination Committee. 
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Work Incentive Program, Room 

5102, Patrick Henry Building, 601 D 

Street NW., Washington. D.C. 20213, 

Telephone Number 202-376-6694. 

SUPPLEMENTARY INFORMATION: 
These proposed regulations concern 
one aspect of the Work Incentive 
(WIN) Program. (See Department of 
Labor 29 CFR Part 56 Regulations 
elsewhere in this issue.) They are 
being proposed in response to several 
court actions, including McLean v. Ca- 
lifano, No. 76 Civ. 1572 (CES) 
(S.D.N.Y., filed June 27, 1977). 

The work incentive program is a na¬ 
tional work and training program de¬ 
signed to provide services and opportu¬ 
nities necessary to enable applicants 
for Aid to Families with Dependent 
Children (AFDC) and recipients of 
AFDC to become economically inde¬ 
pendent through employment. The 
program is administered jointly by the 
Department of Labor and the Depart¬ 
ment of Health, Education, and Wel¬ 
fare. 

Legislative requirements for the 
WIN program are contained in title 
IV, parts A and C of the Social Secur¬ 
ity Act. According to these provisions 
certain persons must register with the 
WIN program in order to be eligible 
for AFDC. Persons who must register 
with the program are required to par¬ 
ticipate in employment and training 
activities which will enable them to 
become employed in the shortest time 
possible. Those required to register 
but who refuse to participate in the 
program may be deregistered and are 
subject to loss of their part of an 
AFDC grant. No one may be deregis¬ 
tered without being offered an oppor¬ 
tunity for a fair hearing. 

These proposed regulations involve 
the period of AFDC ineligibility (sanc¬ 
tion period) imposed on those individ¬ 
uals who are deregistered from the 
WIN program for failure or refusal to 
participate in a WIN activity without 
good cause. 

On June 23, 1977, the United States 
District Court for the Southern Dis¬ 
trict of New York held that the provi¬ 
sion of the WIN regulations entitled, 
“Subsequent WIN Registration by 
Deregistered Individual" (29 CFR 
56.77; 45 CFR 224.77) was inconsistent 
with the Social Security Act. McLean 
v. Califano, No. 76 Civ. 1572 (CES) 
(S.D.N.Y., filed June 27. 1977). A final 
order and judgment in this case was 
entered on September 14, 1977. 

Section 402(a)(19)(F) of the Social 
Security Act provides in relevant part 
that: "• * * if and for so long as any 
* • • individual • • • has been found 
by the Secretary of Labor • • • to 
have, refused without good cause to 
participate • • • or to have refused 
without good cause to accept employ¬ 
ment (that individual's) need shall not 
be taken into account in making the 


determination (of the family’s AFDC 
benefits)." 

The existing regulations, at 29 CFR 
56.77 and 45 CFR 224.77, provide that 
a WIN registrant is automatically sub¬ 
ject to a 90-day sanction period for the 
first failure or refusal to participate in 
the WIN program without good cause 
and a 6-month sanction period for sub¬ 
sequent failures or refusals. These 
time periods apply regardless of the 
length of the actual period during 
which an individual has failed or re¬ 
fused to participate in the program. 

The District Court in New York in¬ 
validated this provision because it 
found that the statutory term, "if and 
for so long as" requires that the 
length of the sanction period must be 
related to the period of time the par¬ 
ticular individual has actually refused 
to participate. The court also held 
that a fixed sanction period which is 
not related to the actual period of 
nonparticipation does not comport 
with the Act. 

Although the decision in McLean v. 
Califano applied by its own terms only 
to deregistered WIN registrants in the 
State of New York, it would be inap¬ 
propriate to use one system of sanc¬ 
tions for registrants in the State of 
New York and a different system else¬ 
where in the United States. The result 
of a dual system of sanctions would be 
that registrants in different States 
would be subject to different sanctions 
for engaging in similar conduct that 
constitutes failure or refusal to partici¬ 
pate in the WIN program without 
good cause. Similarly, a dual system of 
sanctions would be inconsistent with 
principles of sound program adminis¬ 
tration. These considerations have 
also been brought to the attention of 
the two Departments by the institu¬ 
tion of several lawsuits which seek to 
implement the McLean decision in 
other States. Accordingly, these pro¬ 
posed regulations would establish a 
single system for determining the 
sanction period which, in the Depart¬ 
ments’ view, is consistent with the 
McLean holding. 

The Departments considered the 
possibility of adopting one policy for 
persons who refuse or fail to partici¬ 
pate in the WIN program for the first 
time, and another policy for persons 
who refuse or fail to participate in 
WIN on more than one occasion. How¬ 
ever, McLean v. Califano may pre¬ 
clude the use of two different policies 
since that opinion emphasizes "an in¬ 
dividual determination for each indi¬ 
vidual" and also stresses the words of 
the statute—"if and for so long as." 
Moreover, the McLean case involved 
an individual who failed or refused to 
participate in WIN on more than one 
occasion. Therefore, these proposed 
regulations treat those who refuse on 
more than one occasion to participate 


in a WIN activity the same way as 
those w r ho refuse to participate in a 
WIN activity for the first time. The 
Departments invite comment on this 
issue. Should all persons who fail or 
refuse to participate in a WIN activity 
have their sanction period calculated 
in the same manner, or should a dif¬ 
ferent method of calculating the sanc¬ 
tion period be used for those who fail 
or refuse to participate in a WIN activ¬ 
ity on more than one occasion? If 
McLean precludes the adoption of dif¬ 
ferent policies for the first and second 
refusers, should the Departments seek 
legislation which w f ould permit them 
to treat first and second refusers dif¬ 
ferently? 

In formulating the proposed regula¬ 
tions to replace the current scheme set 
forth principally in 29 CFR 56.77 and 
45 CFR 224.77, the Departments were 
guided by two important aspects of 
the McLean decision. First, the court 
clearly rejected an argument that 
WIN registrants cannot be deregis¬ 
tered for failure or refusal to partici¬ 
pate in the WIN program without 
good cause. The court said: 
"[Allthough we understand plaintiff’s 
argument that an individual who is so 
sanctioned under the regulations is 
precluded from the very benefits 
which Congress hoped would function 
as positive incentives to becoming a 
wage-earner, we do not believe that 
the creation of negative incentives is 
beyond the discretionary powers 
w f hich Congress invested in the Secre¬ 
taries of HEW and Labor.” Therefore, 
the authority to deregister registrants 
who fail to participate in the program 
without good cause is a valid exercise 
of the Secretaries’ statutory authority, 
set forth in Section 439 of the Social 
Security Act. to promulgate regula¬ 
tions for the operation of the WIN 
program, and is not inconsistent with 
the purposes of the Act. 

Another important aspect of the 
McLean decision was its holding that 
the statute did not require that the 
sanction period equal, with mathemat¬ 
ical precision, the period of failure or 
refusal to participate. Rather, the 
decison said that "a close approxima¬ 
tion as to each individual" would suf¬ 
fice. 

The WIN process may be summa¬ 
rized as follows. A person is required 
to register for a WIN activity. Staff 
w'ork is completed on the person—an 
appraisal of the supportive services 
needs and an employment evaluation 
of the person is made. The person may 
be referred to a WIN activity. The 
person may fail or refuse to report to 
a WIN office or to a WIN activity. If 
this happens, a conciliation period Qf 
up to 30 days takes place during which 
a WIN counselor attempts to persuade 
the person to participate in WIN. If 
the person continues to fail or refuse 
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to participate in WIN. he is sent a 
notice of intended deregistration. Fol¬ 
lowing the notice a hearing may take 
place if requested. If the hearing re¬ 
sults in a finding that there is no good 
cause for the person’s failure or refus¬ 
al to participate, he is deregistered. A 
60 day counseling period then takes 
place. During this counseling period, 
the person may appeal the finding of 
the hearing to the State Appellate 
Board or to the National Review Panel 
which sits in Washington, D.C. After 
the 60 day counseling period, the 
person will be subjected to a sanction 
if counseling is unsuccessful. 

The major problems which are in¬ 
herent in formulating the proposed 
rules are: 

(1) When does failure or refusal to 
participate begin; and 

(2) When does it end. 

The proposed rules address these 
problems by specifying that failure or 
refusal to participate begins on the 
date of the individual’s first failure or 
refusal to participate in a WIN activity 
without good cause, and ends on the 
date a “notice of intended deregistra¬ 
tion” is sent to the individual. The 
length of time that elapses between 
these two dates will determine the 
length of the subsequent sanction 
period during which an individual is 
ineligible to register for WIN and re¬ 
ceive AFDC benefits. 

The proposed rules provide that a 
notice of intended deregistration will 
not be sent to an individual until all 
efforts toward conciliatory resolution 
of disputes between the WIN sponsor 
and the registrant have been exhaust¬ 
ed. (This conciliation effort may con¬ 
tinue for a period not to exceed 30 
days, but may be terminated sooner at 
the discretion of the WIN sponsor 
when it is apparent that the dispute 
cannot be reconciled in this manner.). 
The proposed rules also provide that 
the notice of intended deregistration 
will specify the determined date of the 
registrant’s first failure or refusal to 
participate in WIN activity without 
good cause. The notice will also in¬ 
clude, among other information, noti¬ 
fication of the registrant’s right to a 
hearing where he or she believes the 
proposed action and/or proposed 
length of the sanction period is incor¬ 
rect. (It should be noted that accord¬ 
ing to the current rules governing the 
program if the hearing decision is ad¬ 
verse to the individual and he or she 
participates in counseling for a period 
of up to 60 days aimed at persuading 
him/her to participate in the WIN 
program, no sanction may be imposed 
during that period. Furthermore, if 
such counseling is successful, no sanc¬ 
tion may be imposed.) 

Because it is not always clear when 
the individual has first failed or re¬ 
fused to participate, the regulations 


further spell out how this determina¬ 
tion is to be made. They provide that 
this date will be determined by identi¬ 
fying the date on which the individual 
first expressly refused to participate 
(overt or express refusal), or the date 
on which he or she began to act in 
such a way that failure or refusal to 
participate can be implied (defacto re¬ 
fusal). 

With respect to whether a failure or 
refusal to participate can be implied 
from an individual’s actions, the regu¬ 
lations do not attempt to spell out 
each and every action that may give 
rise to such an implication. There are 
a variety of ways that an individual 
may indicate an unwillingness to par¬ 
ticipate. It would be impossible to 
identify all of these in regulations. 

However, a refusal may be deemed 
to have occurred if the individual 
takes any of the actions set forth in 
chapter 9, section B-3b of the WIN 
handbook. According to that section of 
the handbook the following actions 
may constitute a failure or refusal to 
participate. 

(1) A registrant, after two call-in no¬ 
tices. refuses or fails without good 
cause to appear for an appraisal or 
other interview: 

(2) A certified registrant fails to 
appear without good cause for a job 
referral or interview when the referral 
is made by the WIN sponsor staff, and 
the job meets appropriate work crite¬ 
ria and is consistent with the employ- 
ability plan; 

(3) A registrant repeatedly fails to 
show up for work or for WIN sponsor 
and/or SAU interviews, appointments, 
classes, etc., without good cause; 

(4) A registrant seriously disrupts a 
WIN activity or the orderly adminis¬ 
tration of the overall program, or his 
behavior constitutes a threat or 
hazard to fellow registrants; 

(5) A registrant possesses the re¬ 
quired education, experience, or apti¬ 
tude to perform the assignment but 
makes no noticeable effort to benefit 
from the WIN activity. The regis¬ 
trant’s performance must be at a level 
consistently below the normal range 
of achievement of the individual’s 
fellow WIN registrants. The determin¬ 
ing factors would be the WIN staff’s 
best judgment as to whether the indi¬ 
vidual is performing at or near his 
actual potential; 

(6) The registrant quits his job with¬ 
out good cause or is fired for cause 
during the initial 90 days of employ¬ 
ment. The determination as to wheth¬ 
er an individual was fired for cause is 
made by the WIN sponsor, based on 
unemployment insurance service crite¬ 
ria; 

(7) The registrant refuses without 
good cause to accept suitable child 
care, thereby precluding participation 
in WIN; 


(8) A registrant refuses without good 
cause to accept other services, such as 
transportation, thereby precluding 
participation in work or training. How¬ 
ever. a registrant may not be com¬ 
pelled to accept major medical services 
even if the refusal of such services pre¬ 
cludes further participation. 

The first failure or refusal to partici¬ 
pate is used to measure the beginning 
of the sanction period. As noted, 
where the failure or refusal to partici¬ 
pate is implied by a person’s actions, 
the date the individual began the pat¬ 
tern of misbehavior is used to measure 
the beginning of the sanction period. 
Accordingly, since the determination 
of the beginning of the pattern will 
indeed be judgmental, this determina¬ 
tion will be subject to review under 29 
CFR 56.65 and 45 CFR 224.65. These 
sanctions are being amended by this 
proposed rulemaking to provide that 
the length of the sanction period is 
subject to review under the WIN adju¬ 
dication system. 

The Departments have noted that 
under the proposed method for calcu¬ 
lating the sanction period, persons 
whose failure or refusal to participate 
is implied from a pattern of behavior 
will always be subject to a greater 
sanction than persons whose failure or 
refusal to participate is express. 
Therefore, to make certain that per¬ 
sons fully understand the conse¬ 
quences of their failure or refusal to 
participate, the Departments will put 
into effect program policy to ade¬ 
quately warn each person at the time 
of registration that either an express 
(overt) refusal, or a pattern of behav¬ 
ior (defacto or implied refusal) that 
frustrates the intent of the program 
without good cause, could result in the 
loss of a portion of the family’s cash 
benefits. The Departments invite com¬ 
ment on problems which may result 
from imposing a greater sanction on 
those whose failure or refusal to par¬ 
ticipate is attributable to a pattern of 
behavior. 

With regard to the ending date for 
measuring the sanction period, the 
proposed rules use the date of the 
notice of intended deregistration. This 
date has been chosen because it will 
establish a standard, nondiscretionary 
rule applicable to all program regis¬ 
trants and will enable the WIN spon¬ 
sor to include this information in the 
notice. The registrant will then have 
the opportunity to raise the length of 
the sanction period as an issue at the 
same hearing available on the issue of 
his refusal to participate. We consid¬ 
ered other alternatives, including the 
date of request for a hearing and the 
date of the hearing decision. However, 
since use of either of these dates 
would have the effect of penalizing 
registrants for exercising their right to 
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a hearing, these dates were not 
chosen. 

Accordingly, it is proposed to amend 
Title 45. Part 224 as follows: 

PART 224—WORK INCENTIVE PROGRAMS FOR 

AFDC RECIPIENTS UNDER TITLE IV OF THE 

SOCIAL SECURITY ACT 

1. Section 224.51 is amended by: re¬ 
vising paragraph (a); adding the fol¬ 
lowing new paragraphs (b) and (c); 
and renumbering the existing para¬ 
graph (b), (c), and (d) as paragraphs 
(d), (e) and (f) respectively. 

§ 221.51 Sanctions. 

A State plan under title IV-A of the 
Act shall provide that: 

(a) When a registered recipient has 
been found to have failed or refused 
without good cause to participate in 
the WIN program, the following sanc¬ 
tions shall apply for so long as the reg¬ 
istrant fails or refuses to participate. 
This period will be determined in ac¬ 
cordance with paragraph (b) of this 
section. 

• • • • • 

(b) The period of sanction resulting 
from a failure or refusal to participate 
without good cause shall be measured 
by the length of time that elapsed 
from the date of the registrant's first 
failure or refusal to participate in the 
WIN program to the date of the WIN 
sponsor’s issuance of the notice of in¬ 
tended deregistration. 

(c) The first failure or refusal to par¬ 
ticipate in the WIN program may be 
manifested either by an overt (ex¬ 
press) refusal or defacto failure to par¬ 
ticipate. * 

(1) An overt (express) refusal is a 
written or oral statement which indi¬ 
cates that an individual will not par¬ 
ticipate in the WIN program. Where 
this expression is made, the first refus¬ 
al to participate shall be deemed to 
have occurred on the date of that ex¬ 
pression. 

(2) A defactor refusal is any act or 
pattern of behavior which indicates 
that an individual will not participate 
in the WIN program. Where a defacto 
failure is one act on the part of the in¬ 
dividual. the first failure to participate 
shall be deemed to have occurred on 
the date of that act. Where a defacto 
failure is a pattern of behavior on the 
part of the individual, the first failure 
to participate shall be deemed to have 
occurred on the date the pattern 
began. 


2. Section 224.63 is amended by: Re¬ 
vising paragraph (a); adding the fol¬ 
lowing new paragraph (b)(2); by re¬ 
numbering the existing paragraphs 
(b)(2)-(b)(7) as paragraphs (b)(3)- 
(b)(8) in paragraph (b) accordingly; 


and by amending the new paragraph 
(b)(3) as follows: 

§ 224.63 Requirement of conciliation and 
notice. 

(a) All efforts toward conciliatory 
resolution of disputes between the 
WIN sponsor and the registrant must 
be exhausted prior to the issuance of a 
notice of intended deregistration. This 
conciliation effort may continue for a 
period not to exceed 30 days but may 
be terminated sooner at the discretion 
of the WIN sponsor when it is appar¬ 
ent that the dispute cannot be recon¬ 
ciled in this manner. Immediately 
after the conciliation period has termi¬ 
nated, or the dispute remains unre¬ 
solved after 30 days, the WIN sponsor 
shall mail to the registrant a notice of 
intended deregistration. 

(b) The notice shall include: 

( 1 ) • • • 

(2) Notice of the determined date of 
first failure or refusal to participate in 
the WIN program without good cause, 
and the consequent length o£ the sanc¬ 
tion period. 

(3) Notification of the registrant’s 
right to a hearing if the registrant be¬ 
lieves the proposed action is incorrect 
and/or the length of the sanction 
period is incorrect, provided a request 
for a hearing is filed as prescribed in 
§ 224.64. 

3. Paragraph (a) of § 224.65 is revised 
to read as follows: 

§ 224.65 Issues subject to hearing. 

(a) Under the WIN adjudication 
system a hearing officer will hear and 
decide WIN program issues arising 
subsequent to registration by certified 
and uncertified registrants. WIN pro¬ 
gram issues include failure or refusal 
to appear for appraisal, assignment to 
a WIN component, unresolved WIN 
grievances, failure or refusal without 
good cause to accept employment or 
otherwise participate in the WIN pro¬ 
gram, and the determination of the 
length of the sanction period. 


• • • # ♦ 

4. Paragraph (a) of § 224.68 is 
amended by revising subparagraph (5) 
as follows: 

§ 224.68 Decisions of the hearing officer, 
(a) The hearing officer may rule: 


(5) That Hie length of the period of 
the registrant’s failure or refusal to 
participate was not correctly deter¬ 
mined. 

The hearing officer may also render 
such other rulings as are appropriate 
to the issues in question. However, a 
hearing officer shall not consider the 


validity or consitutionality of the reg¬ 
ulations in this part or of the Act. 


5. Paragraph (a) of § 224.77 is revised 
to read as follows: 

§ 224.77 Subsequent WIN registration by 
deregistered individuals. 

(a) An individual who w r as deregis¬ 
tered on the basis of a “failure or re¬ 
fusal to participate without good 
cause” determination, upon applica¬ 
tion, may again register for WIN. pro¬ 
vided the sanction period specified in 
§ 224.51(b) has elapsed and the individ¬ 
ual has given evidence to the WIN 
project staff of willingness to partici¬ 
pate. 


Dated: October 30. 1978. 

Joseph A. Califano, Jr.. 
Secretary of Health, Education , 
and Welfare. 

Dated: November 7, 1978. 

Ray Marshall, 

Secretary of Labor. 

(FR Doc. 78-32119 Filed 11-16-78: 8:45 ami 


[4110-02-M] 


Office of Education 
145 CFR Part 139] 

TRAINING PROGRAM FOR SPECIAL PRO¬ 
GRAMS STAFF AND LEADERSHIP PERSON¬ 
NEL 

Intent Not To Publish Final Regulations 

AGENCY: Office of Education, 

DHEW. 

ACTION: Notice of intent not to pub¬ 
lish final regulations and withdrawal 
of proposed rulemaking. 

SUMMARY: After extensive discus¬ 
sion and deliberation regarding the 
statute, the notice of proposed rule- 
making published on January 12, 1978, 
and the subsequent public comments, 
the Commissioner of Education has 
decided that section 417B(f) of the 
Higher Education Act of 1965, as 
amended, does not require publication 
of a separate implementing regulation. 

EFFECTIVE DATE: This notice is ef¬ 
fective November 17, 1978. 

FOR FURTHER INFORMATION. 
CONTACT: 

Velma L. Monteiro, Bureau of 
Higher and Continuing Education. 
7th and D Streets, SW., Regional 
Office Building 3, Room 3514. Wash¬ 
ington, D.C. 20202, telephone 202- 
245-2511. 

. V' 

At 
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SUPPLEMENTARY INFORMATION: 
The Education Amendments of 1976 
added a new subsection 417B(f), which 
authorized the Commissioner to award 
contracts to institutions of higher edu¬ 
cation and other appropriate public 
agencies and nonprofit private organi¬ 
zations to provide staff and training 
for leadership personnel in the pro¬ 
jects of the special programs for stu¬ 
dents from disadvantaged back¬ 
grounds. 

The Office of Education has award¬ 
ed a contract based on requests for 
proposals (RFP). A synopsis of the ini¬ 
tial RFP was published in the Com¬ 
merce Business Daily on August 10, 
1978, establishing September 8, 1978, 
as the closing date for receipt of pro¬ 
posals. The initial training contract 
was awarded on September 29, 1978. 

(Catalog of Federal Domestic Assistance No. 
13.592. Training Program for Special Pro¬ 
grams Staff and Leadership Personnel.) 

Dated: October 11, 1978. 

Ernest L. Boyer, 

U.S. Commissioner of Education. 

Approved: November 8. 1978. 

Hale Champion, 

Acting Secretary of Health , 
Education, and Welfare. 
tFR Doc. 78-32317 Filed 11-16-78; 8:45 am] 




[4110-92-M] 

Administration on Aging 
[45 CFR Part 1321] 

GRANTS FOR STATE AND COMMUNITY 

PROGRAMS ON AGING 

Withdrawal of Notice of Proposed Rulemaking 

AGENCY: Office of Human Develop¬ 
ment Services, DHEW. 

ACTION: Withdrawal of notice of pro¬ 
posed rulemaking. 

SUMMARY: This notice withdraws 
proposed regulations published on De¬ 
cember 5. 1977 (42 FR 61479). That 
proposal would have transferred, from 
the Commissioner on Aging to State 
agencies on aging, authority to ap¬ 
prove extensions of a 3-year limitation 
of project awards under State and 
community programs on aging. It 
would also have established criteria to 
be used by State agencies to approve 
such extensions. The Older Americans 
Act Amendements of 1978 was passed 
October 18, 1978. This legislation will 
require a number of regulatory 
changes. We are therefore withdraw¬ 
ing the proposed rule in order to ree¬ 
valuate it in light of the new legisla¬ 
tion and to consider all necessary 
amendments to our regulations at the 
same time. 


DATES: Effective on November 17, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Martin Sicker. Ph. D., Office of Pro¬ 
gram Development, Administration 
on Aging. Office of Human Develop¬ 
ment Services, Department of 
Health, Education, and Welfare, 
telephone 202-245-6809. 

(Secs. 304(c) and 305(a) of the Older Ameri¬ 
cans Act; 87 Stat. 40 (42 U.S.C. 3024(c) and 
3025(a)).) 

(Catalog of Federal Domestic Assistance 
Program No. 13.609, Special Programs for 
the Aging.) 

Dated: September 14, 1978. 

Robert Benedict, 
Commissioner on Aging. 

Dated: October 11, 1978. 

Arabella Martinez, 
Assistant Secretary for 
Human Development Services. 

Approved: November 11. 1978. 

Hale Champion, 

Acting Secretary. 

TFR Doc. 78-32390 Filed 11-16-78; 8:45 ami 
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[3410-15-M] 

DEPARTMENT OF AGRICULTURE 

Rural Electrification Administration 

KANSAS ELECTRIC POWER COOPERATIVE, 
INC 

Draft Environmental Impact Statement 

Notice is hereby given that the 
Rural Electrification Administration 
may prepare an environmental impact 
statement in accordance with section 
102(2X0 of the National Environmen¬ 
tal Policy Act of 1969 in connection 
with a proposed application for financ¬ 
ing from Kansas Electric Power Coop¬ 
erative, Inc. (KEPCo), 5709 West 21st 
Street, P.O. Box 4267. Gage Center 
Station, Topeka, Kans. 66604. The 
statement will cover proposed financ¬ 
ing of KEPCo participation in the 
Wolf Creek Generating Station, unit 
No. 1. which is sponsored by Kansas 
Gas & Electric Co. and Kansas City 
Power & Light Co. The generator 
rated at 1150 MW will be driven by 
steam produced by a pressurized water 
nuclear reactor and will be located in 
Coffey County, Kans., approximately 
53 miles south of Topeka, Kans. Ap¬ 
proximately 180 miles of transmission 
line were constructed in conjunction 
with the project. KEPCo proposes to 
be a 17-percent participant in the own¬ 
ership of the generating unit. 

The U.S. Nuclear Regulatory Com¬ 
mission (NRC) Office of Nuclear Reac¬ 
tor Regulation published a draft envi¬ 
ronmental statement in July 1975 and 
a final environmental statement in Oc¬ 
tober 1975 concerning this project. 
The NRC statement will be utilized by 
REA in making its decision. If pre¬ 
pared, the REA statement will supple¬ 
ment the NRC statement and will de¬ 
termine the environmental effect of 
the Federal financing proposed to be 
provided to KEPCo for its participa¬ 
tion. 

Interested persons are invited to 
submit comments which may be help¬ 
ful to REA in preparing the draft EIS. 

Comments should be forwarded to 
the Assistant Administrator—Electric, 
Rural Electrification Administration. 
U.S. Department of Agriculture, 
Washington, D.C. 20250. with a copy 
to KEPCo, the proposed borrower, 
whose address is given above. Addi¬ 
tional information may be obtained at 
the borrower’s office during regular 
business hours. 


Dated at Washington, D.C., this 8th 
day of November 1978. 

Robert W. Feragen, 

Administrator, Rural 
Electrification Administration. 

[FR Doc. 78-32277 Filed 11-16-78: 8:45 am] 


[3410-18-MJ 

Economics, Statistics, and Cooperatives Service 

STUDY OF FOREIGN INVESTMENT IN U.S. REAL 
ESTATE 

AGENCY: Economics. Statistics, and 
Cooperatives Service. 

ACTION: Notice. 

SUMMARY: The Economics, Statis¬ 
tics. and Cooperatives Service (ESCS) 
will conduct a study of the feasibility 
of establishing a system to monitor 
foreign direct investments in agricul¬ 
tural, rural, and urban property. This 
study will be conducted between the 
date of publication of this notice and 
September 30, 1979. The information 
sought will be that which is useful in 
identifying regular and reliable 
sources of information on foreign own¬ 
ership in U.S. real estate. Various 
local. State, and Federal agencies will 
be contacted, as well as buyers and 
sellers of real estate, officials of finan¬ 
cial institutions, brokers, attorneys, 
and others who participate in the real 
estate market. All information on spe¬ 
cific individuals, or their representa¬ 
tives. or other persons will be held 
confidential. Failure to provide infor¬ 
mation requested for this study will be 
subject to the enforcement provisions 
of 22 U.S.C. 3105. 

FOR FURTHER INFORMATION 
CONTACT: 

Gene L. Wunderlich. Natural Re¬ 
source Economics Division, Eponom- 
ics. Statistics, and Cooperatives Serv¬ 
ice. U.S. Department of Agriculture. 
Washigton. D.C. 20250, 202-447- 

9179. 

SUPPLEMENTAL INFORMATION: 
The International Investment Survey 
Act of 1976 (22 USC 3101 et seq.) man¬ 
dated a study of the feasibility of es¬ 
tablishing a system to monitor foreign 
direct investments in agricultural, 
rural, and urban real property. ESCS 
has been designated to carry out this 
study. The relevant delegations of au¬ 


thority w r ere published at 43 FR 37419, 
August 23. 1978. 

Study Objectives 

This study will be conducted be¬ 
tween the date of publication of this 
notice and September 30, 1979. The 
product of the study will be a report 
to Congress covering the following 
topics: 

(1) The real estate industry as an in¬ 
formation system: A description of the 
real estate industry, those aspects par¬ 
ticularly important in foreign invest¬ 
ment, the sources of information 
about real estate. Background for 
other reports. 

(2) A review of State law on restric¬ 
tions on foreign investment in real 
estate, emphasizing reporting and reg¬ 
istration. 

(3) Restrictions, controls, and regis¬ 
tration requirements as they pertain 
to U.S. investors abroad. 

(4) Technical, economic and adminis¬ 
trative feasibility of Federal registra¬ 
tion and Federal reporting systems. A 
comparison of two types of centralized 
systems concerned exclusively with ob¬ 
taining information on foreign invest¬ 
ment in real estate. 

(5) Legal analysis of the feasibility 
of systems designed solely to obtain in¬ 
formation on foreign investment in 
real estate. 

(6) Description of multipurpose data 
systems, specification of the uses and 
limits of multipurpose systems. Con¬ 
ceptual models and existing systems. 

(7) State of arts of land record sys¬ 
tems in the United States beginning 
with assessment records and emphasiz¬ 
ing capabilities to identify and aggre¬ 
gate information on land owners in¬ 
cluding citizenship and residence of 
beneficial owners. 

(8) Review of state of multipurpose 
cadastres abroad to determine systems 
or elements transferable to the United 
States. Analysis includes the useful¬ 
ness of systems abroad in determining 
citizenship and residence of owners. 

(9) Technical, economic, and admin¬ 
istrative feasibility of land data sys¬ 
tems that produce data on foreign 
ownership as a by-product. Compari¬ 
son of county-record-oriented network 
with periodic full count of sample sur¬ 
veys. Evaluation will follow' prescribed 
criteria. 

(10) Legal analysis of multipurpose 
systems as they are designed and used 
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for compiling information on foreign 
investment in U.S. real estate. 

(11) Secrecy and disclosure of infor¬ 
mation on land ownership and land 
transactions—an extension of an ini¬ 
tial study. 

(12) The economic impact of foreign 
investment in real estate: Analysis, 
based on available data, of the likely 
effects of foreign purchase and owner¬ 
ship of land on prices, employment, 
capital formation in the economy as a 
whole: and effect of foreign invest¬ 
ment on farmland prices, size of farm, 
tenure, structure, productivity, and 
rural communities. 

(13) Institutional analysis of land in¬ 
formation systems which report for¬ 
eign ownership of land. Emphasis of 
the analysis is on the control of infor¬ 
mation as an instrument of power: and 
effect of centralization and decentral¬ 
ization on management of information 
systems. 

(14) Summary comparison of four 
scenarios of information systems so 
that tradeoffs between alternatives 
are clearly discernible. Within limits 
of available information, recommenda¬ 
tions will be made. 

(15) Bibliography. 

Sources of Information 

Data will be gathered primarily 
through interviews with knowledge¬ 
able individuals who are associated 
with the transfer, financing, recorda¬ 
tion, valuation, and management of 
real property. Categories of persons to 
be contacted include: 

(1) Real estate brokers. Firms or per¬ 
sons acting for, and on behalf of, 
buyers and sellers of real property in¬ 
terests. May include firms and services 
such as property listing that are ancil¬ 
lary to transactions. 

(2) Real estate counselors. Persons or 
firms who advise buyers, sellers, and 
others who hold, manage, appraise, fi¬ 
nance. or assist in the trade of real 
estate. 

(3) Buyers and sellers. Buyers and 
sellers of interests in real estate not 
limited to titles in fee simple. 

(4) Attorneys. Persons licensed to 
practice law and others, including title 
examiners, directly involved in legal 
services pertaining to real estate. (No 
information will be sought the disclo¬ 
sure of which would breach the confi¬ 
dentiality of the attorney-client rela¬ 
tionship.) 

(5) Financial officials. Persons in fi¬ 
nancial institutions such as banks, sav¬ 
ings and loans, and mortgage compa¬ 
nies responsible for the financing of 
real property transfers or managing 
real estate for others. 

(6) Real estate managers. Firms or 
persons responsible for the use of and 
income from real property owned by 
others. 


(7) Recorders. The officials of local 
governments responsible for the re¬ 
cording of instruments affecting real 
estate titles. May also be titled regis¬ 
trar of deeds, recorder of deeds, or 
clerk. 

(8) Assessors. The officials of local 
governments responsible for the iden¬ 
tification and valuation of real proper¬ 
ty for tax purposes. May also be 
known as assessing officer and may 
also include appraisers, auditors, or 
treasurers to the extent that they 
create, hold, or use real property in¬ 
formation. 

Indivisuals within these categories 
will be selected for interview on the 
basis of self-advertisement or offering 
of services, published articles or books 
relating to the subject, referrals by 
professional or trade organizations, re¬ 
ferrals by persons previously contact¬ 
ed, or position held in organizations 
known to be engaged in any of the ac¬ 
tivities mentioned. 

Staff and Contractors 

The data will be gathered and the 
report WTitten by a combination of 
USDA staff and contractor personnel. 
Contractors engaged for this project 
are: 

(1) Barlow Burke, Washington College of 
Law, The American University, Washing¬ 
ton. D.C. 20016. 

(2) Frances Flanagan, School of Business 
Administration. University of California, 
Berkeley, Calif. 94270. 

(3) International Association of Assessing 
Officers. 1313 East 60th Street. Chicago. 
Ill. 60637. 

(4) J. Dean Jansma. Department of Agricul¬ 
tural Economics and Rural Sociology. 
Pennsylvania State University, University 
Park, Pa. 16802. 

(5) Lincoln Institute of Land Policy. 26 
Trowbridge Street, Cambridge, Mass. 
02138. 

(6) John McMahan. 1 Embarcadero Center. 
San Francisco. Calif. 94111. 

(7) Texas Real Estate Research Center. 
Texas A. & M. University, College Station. 
Tex. 77843. 

(8) Robert Warren. College of Urban Affairs 
and Public Policy. University of Delaware. 
Newark. Del. 19711. 

<9) Price Waterhouse and Co., Office of 
Government Services. 1801 K Street, 
Northwest. Washington. D.C. 20006. 

(10) Bruce Zagaris. 1923 38th Street. North¬ 
west, Washington, D.C. 20007. 

Confidentiality 

22 U.S.C. 3104(c) provides that infor¬ 
mation collected in the course of this 
study on specific owners, buyers, sell¬ 
ers, or their representatives, or other 
persons questioned will be available 
only to officials or employees, consul¬ 
tants, and persons working under con¬ 
tract on this project. According to that 
section, such information may only be 
released as authorized by the Presi¬ 
dent to other Government agencies or 
officials to further the purposes of the 
act. 


Enforcement 

Failure to supply information re¬ 
quested for this study will be subject 
to the enforcement provisions of 22 
U.S.C. 3105, which provides for a civil 
penalty not exceeding $10,000: or a 
criminal penalty of a fine not to 
exceed $10,000, or imprisonment for 
not more than 1 year, or both. 

Dated: November 9, 1978. 

Kenneth R. Farrell, 
Administrator. 

CFR Doc. 78-32463 Filed 11-16-78; 8:45 am) 


[3410-03-M] 

Science and Education Administration 

NATIONAL AGRICULTURAL RESEARCH AND 
EXTENSION USERS ADVISORY BOARD 

Meetings 

According to the Federal Advisory 
Committee Act of October 6, 1972 
(Pub. L. 92-463, 86 Stat. 770-776). the 
Science and Education Administration 
announces the following meeting: 

Name: National Agricultural Research and 
Extension Users Advisory Board. 

Date: December 6, 7. and 8, 1978. 

Time: 9 a.m. 

Place: Room 330. GHI Building, 500 12th 
Street SW.. Washington, D.C. 

Type of meeting: Open to the public. Per¬ 
sons may participate in the meeting as 
time and space permit. 

Comments: The public may file written 
comments before or after the meeting 
with the contact person below. 

Purpose: To organize this new Board and 
initiate measures to develop independent 
advisory opinions on the food and agricul¬ 
tural sciences. 

Contact person for agenda and more infor¬ 
mation: Dr. James Nielson, Executive Di¬ 
rector of the Board. Science and Educa¬ 
tion Administration, U.S. Department of 
Agriculture, Washington. D.C. 20250. tele¬ 
phone 202-447-8662, 

Done at Washington, D.C., this 13th 
day of November 1978. 

Ernest L. Carley, 
Acting Executive Director Na¬ 
tional Agricultural Research 
and Extension Users Advisory 
Board. 

[FR Doc. 78-32320 Filed 11-16-78; 8:45 am) 


[6320-01-M] 

CIVIL AERONAUTICS BOARD 

[Docket 333631 

FORMER LARGE IRREGULAR AIR SERVICE 
INVESTIGATION 

Hearing 

The hearing on the applications of 
Puerto Rico Airlines, announced in 
the order of the presiding administra¬ 
tive law judge of September 29. 1978, 
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will be held on December 19, 1978, at 9 
a.m., in Room 1003, Hearing Room B, 
Universal Building North, 1875 Con¬ 
necticut Avenue NW., Washington, 
D.C. 20428. 

Dated at Washington, D.C., Novem¬ 
ber 13. 1978. 

Rudolf Sobejinheem, 
Administrative Law Judge. 
(FR Doc. 78-32475 Filed 11-16-78: 8:45 ami 


[ 6320-01-M] 

[Order 78-11-45; Docket 262911 

IMMEDIATE RESTORATION OF ADEQUATE AIR 
SERVICE FOR AMERICAN SAMOA 

Renewed Petition; Order 

Adopted by the Civil Aeronautics 
Board at its office in Washington. 
D.C., on the 13th day of November 
1978. 

1. Background 

On January 8, 1974, American 

Samoa filed a petition for immediate 
restoration of adequate service. 1 The 
impetus behind its petition was the 
fact that: (1) Pan American had elimi¬ 
nated service (two round trips) be¬ 
tween Pago Pago and Papeete. Tahiti, 
and reduced Pago Pago-Honolulu serv¬ 
ice from six round trips, prior to Octo¬ 
ber 28, 1973, to three; and (2) Ameri¬ 
can Airlines had eliminated one of its 
two weekly Honolulu-Pago Pago-Auck- 
land round trips. The day before 
Samoa filed its petition, American 
filed an application to suspend all 
service over its South Pacific route 
which included American Samoa.* 
Subsequently, Pan American increased 
its Honolulu-Pago Pago service to six 
weekly round trips. The sixth round 
trip was later discontinued. 

By order 74-2-99. February 25, 1974, 
we granted American’s suspension ap¬ 
plication and dismissed Samoa’s peti¬ 
tion without prejudice, stating that 
this action would “allow a later evalu¬ 
ation of Pan American’s service, if nec¬ 
essary.” The primary basis of our 
action was the increase in service by 
Pan American (p. 6). On April 18, 1975, 
we transmitted our recommended deci¬ 
sion to the President for approval in 
the American-Pan American Route 


'American Samoa is a United States pos¬ 
session in the South Pacific 2.599 miles 
from Hawaii and 2,737 miles from Sydney. 
In the Transpacific Route Investigation, 
docket 16242. Opinion of Nov. 18. 1968. p. 4.. 
we emphasized our • • • “special responsi¬ 
bility to American Samoa, whose economic 
development is an important national objec¬ 
tive/* 

Concurrently, we had pending before us 
the joint application of Pan American and 
American for a route exchange under which 
American would trade its South Pacific au¬ 
thority to Pan American for certain Carib¬ 
bean authority held by Pan American. 
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Exchange Agreement case which, 
among other things, eliminated UJS.- 
flag competition at American Samoa 
with the removal of American's serv¬ 
ices. Because the agreement had elimi¬ 
nated competitive service, we institut¬ 
ed a new route proceeding—the South 
Pacific Service Case— to consider the 
need for restoring competitive service 
in the South Pacific.* In approving the 
transfer. President Ford noted: 

I am concerned, however, that loss of com¬ 
petitive service not result in inadequate 
service. For that reason I recommend that 
the Board expedite its procedure so that its 
proposed decision in the South Pacific Serv¬ 
ice case can be submitted for my review by 
July. 1976, and that the Board inquire into 
the adequacy of service at American Samoa 
under existing route authority. 

After a full evidentiary hearing, we 
rendered our decision in the South Pa¬ 
cific Service case, order 77-7-89, July 
22, 1977, authorizing Continental to 
operate over a Los Angeles-Honolulu- 
American Samoa-Fiji-New Zealand- 
Australia route. In that decision, we 
reaffirmed our concern for sufficient 
service to Samoa, stating that “the 
special responsibility of the U.S. Gov¬ 
ernment for the welfare of American 
Samoa, to whose economy air trans¬ 
portation and tourism are exceedingly 
important, cannot be stressed too 
often” (p. 24). That action resulted in 
the restoration of competitive U.S.- 
flag authority, but unfortunately has 
not resulted in the restoration of com¬ 
petitive service. Continental has not 
been able to institute service over its 
new route because the Australian Gov¬ 
ernment has not approved Continen¬ 
tal’s schedules or new low fares in the 
United States-Australia market. 4 

2. Renewed Petition 

On October 21, 1977, the Samoan au¬ 
thorities filed a renewed petition for 
an adequacy of service investigation 
(docket 26291). Samoa stated that Pan 
American had filed schedules (effec¬ 
tive November 1, 1977) which would 
reduce the number of flights between 
Honolulu and Pago Pago from four 
weekly round trips to two. resulting in 
the elimination of all service to Aus¬ 
tralia; that it is not requesting that 
Pan American provide more service 
than that offered prior to November 1, 
1977, but only that it restore and not 
reduce service below the four weekly 
flights offered until that date; and 
that, because Continental has not in¬ 
stituted its South Pacific service, there 


’Orders 75-6-152/153/154. 

’During the South Pacific case. Continen¬ 
tal stated that service over the new route 
would not be economically feasible without 
Australia. New Zealand has accepted Con¬ 
tinental’s designation as U.S.-flag carrier, 
but has indicated that it might not accept 
its proposed fares, and that further discus¬ 
sions may be necessary. 
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is no justification for Pan American to 
reduce service. 5 

By order 77-12-144, December 29, 
1977, we deferred action on American 
Samoa’s petition in docket 26291 and 
directed the Office of Community and 
Congressional Relations (OCCR) to 
hold discussions with Pan American 
and American Samoa to determine the 
latter’s air transportation needs and 
the means for better satisfying them. 
OCCR held several meetings and had 
several telephone discussions with rep¬ 
resentatives of both parties, and it 
issued its report on April 5, 1978. Re¬ 
sponses were filed by Pan American, 
Continental, and American Samoa. 

OCCR concluded that, while Pan 
American could provide an increase In 
the level of service at American 
Samoa, the long-term solution of the 
problem is tied to the conclusion of bi¬ 
lateral negotiations with Australia so 
that Continental can begin service, 
and that an adequacy of service case is 
not justified. It recommended, there¬ 
fore, that the petition be dismissed. It 
also endorsed the possibility of South 
Pacific Island Airways, a Samoan- 
based carrier, providing two round 
trips per week between Honolulu and 
Pago Pago.* 

Continental contends that the au¬ 
thorization of South Pacific Island 
Airways is a “short-term” solution; 
that the Board should take all neces¬ 
sary steps to effectuate Continental’s 
entry into the South Pacific markets; 
that Pan American has hindered its 
entry by increasing capacity in the 
United States-Australia market above 
the level it said it would operate with¬ 
out U.S.-flag competition; and that the 
Australian Government’s objection is 
to excess capacity in the United 
States-Australia market, and not to 
Continental itself. 

Pan American states that existing 
service to Pago Pago is adequate; that 
its modified schedules have not re¬ 
duced traffic or resulted in unreason¬ 
able load factors; that OCCR’s propos¬ 
als for additional service by alteration 
of current schedules are impracticable; 
that it cannot be compelled to provide 
more service without notice and a 
hearing, and Samoa’s request that 
show-cause procedures be used is im¬ 
proper, that Continental also has the 
responsibility to serve Samoa, and it 
can do so without also serving Austra¬ 
lia; and that Pan American is not obli¬ 
gated to reduce its competitive efforts 


’During the South Pacific case. Pan 
American had stated that with competition 
it would be forced to reduce its service at 
Pago Pago to one round trip per week in the 
Honoiulu-Pago Pago market. Of course, 
when Pan American announced its Novem¬ 
ber schedules. Continental had not an¬ 
nounced commencement of service. 

'South Pacific Island Airways has filed an 
application for 401 authority between Hono¬ 
lulu and Pago Pago (docket 33139). 
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In the United States-Australia markets 
and provide the number of flights it 
forecast in the South Pacific Service 
case. 

American Samoa argues that the 
OCCR report fails to note the United 
States’ responsibility for Samoa, 
Samoa’s heavy dependence on tourism 
and U.S. air service provided by Pan 
American, and the consequences of 
the loss of Australia service. It con¬ 
tends that the report provides a basis 
for sustaining its petition and asks us 
to direct Pan American to show cause 
why its Samoa service should not be 
restored to the pre-October 31, 1977, 
level. 

3. Disposition 

We are fully cognizant of the serious 
service problems that have plagued 
American Samoa since 1974. 7 However, 
the history recounted above demon¬ 
strates the difficulties involved in as¬ 
suring adequate service to American 
Samoa. Clearly, the long-term solution 
to American Samoa’s service needs is 
the provision of competitive service by 
a willing carrier; and we have certifi¬ 
cated Continental to be that carrier. 
The short term is the problem. 8 

The best method of bringing imme¬ 
diate improvements to American 
Samoa’s air service is to authorize a 
competitor or competitors willing and 
able to institute service to American 
Samoa without the support of travel¬ 
ers flying beyond American Samoa to 
Australia or New Zealand. We recog¬ 
nize that an applicant for Pago Pago- 
Honolulu authority may need to sup¬ 
port its service over that segment with 
traffic from some point behind Pago 
Pago or behind Honolulu. We are pre¬ 
pared to act quickly under the recent¬ 
ly liberalized exemption provisions of 
section 416 of the Act to authorize 
service to any U.S. point which an ap¬ 
plicant needs to support a reasonable 
pattern of round trip Pago Pago-Hono- 
lulu sendee.® 

Applicants are free to request au¬ 
thority to any point west of American 
Samoa if they believe those beyond 
markets are necessary to a viable 
Honolulu-Pago Pago service, but we 
will not now decide whether any inter¬ 
im authority should include beyond 
rights to Australia and New Zealand, 
the most likely beyond markets west 


’Pan American is now providing only two 
weekly Honolulu-Pago Pago round trips. Air 
New Zealand provides the only air service 
between Pago Pago and Auckland, with one 
weekly round trip. No direct air service is 
provided between Pago Pago and Sydney. 

•Continental has stated that next May it 
plans to start a limited pattern of sendee to 
American Samoa sendng New Zealand as, a 
beyond point. Its petition to postpone inau¬ 
guration of its South Pacific service until 
May 1, 1979 is now pending before the 
Board. 

•Pub. L. 95-504, sec. 31 (1978). 


of American Samoa. Because of the 
uncertainties in our bilaterial relation¬ 
ships with Australia and New Zealand, 
applicants for exemption authority 
which includes rights to these coun¬ 
tries, and other interested persons, 
should provide information on the 
consumer and carrier need for such 
beyond operations for the interim 
period and the negotiating Issues such 
authorization would raise. 10 

The Airline Regulatory Reform Act 
of 1978 added a new section 419 to the 
Federal Aviation Act designed to 
assure essential air transportation to 
eligible small communities. See Pub. L. 
95-504, section 33 (1978). Pago Pago is 
an eligible point as defined in that sec¬ 
tion (sec. 419(a)(1)(A)). We have di¬ 
rected the staff to consult with repre¬ 
sentatives of the government of 
American Samoa and submit recom¬ 
mendations to enable us to make find¬ 
ings of American Samoa’s “essential 
air transportation.” The new statute 
may make it possible for us to subsi¬ 
dize essential air sendee at American 
Samoa if no carrier is willing to pro¬ 
vide that service without subsidy. 

Finally, we will defer action on 
Samoa's petition for an adequacy of 
service investigation under section 404 
of the Act until we have attempted 
these other methods of improving 
American Samoa’s air sendee. 

Accordingly. 

1. We defer the petition of American 
Samoa in docket 26291; 

2. We request carriers interested in 
temporary exemption authority to 
American Samoa to file applications 
within 30 days from the date of adop¬ 
tion of this order; and 

3. We shall serve this order on all 
certificated scheduled and supplemen¬ 
tal carriers, the Governor of American 
Samoa and South Pacific Islands Air¬ 
ways. 

We shall publish this order in the 
Federal Register. 

By the Civil Aeronautics Board. 11 

Phyllis T. Kaylor. 

Secretary. 

[FR Doc. 78-32476 Piled 11-16-78; 8:45 am] 


10 Continental has indicated that it will 
serve American Samoa as an Intermediate 
point on its through services between Hono¬ 
lulu and Australia and New Zealand. Howev¬ 
er, difficulties with those countries have 
caused Continental to seek permission to 
delay the inauguration of those services. It 
may be some time before we will be able to 
reach agreement with the governments of 
Australia and New Zealand on all Issues re¬ 
lated to Continental s South Pacific service. 

11 All members concurred. 


[6320-01-M] 

[Docket 284751 

ST. LOUIS-KANSAS CITY SUBPART M 
PROCEEDING 

Hearing 

Notice is hereby given, pursuant to 
the provisions of the Federal Aviation 
Act of 1958, as amended, that a hear¬ 
ing in the above-entitled proceeding is 
assigned to be held on December 5, 
1978, at 10 a.ra. (local time), in room 
1003, hearing room B. Universal North 
Building. 1875 Connecticut Avenue 
NW.. Washington, D.C., before the un¬ 
dersigned. 

For information concerning the 
issues involved and other details in 
this proceeding, interested persons are 
referred to the order of administrative 
law judge, dated October 19, 1978, and 
other documents which are in the 
docket of this proceeding on file in the 
docket section of the Civil Aeronautics 
Board. 

Dated at Washington. D.C., Novem¬ 
ber 13. 1978. 

Richard M. Hartsock, 
Administrative Law Judge. 

[FR Doc. 78-32474 Filed 11-16-78; 8:45 am] 


[3510-24-M] 

DEPARTMENT OF COMMERCE 

Economic Development Administration 
WEBSTER ENTERPRISES, INC. ET AL 

Determinations of Eligibility To Apply For 
Trade Adjustment Assistance 

Petitions have been accepted for 
filing from four firms: (1) Webster En¬ 
terprises. Inc., 3012 Keswick Road. 
Cleveland, Ohio 44120, a producer of 
children’s squeeze toys (accepted No¬ 
vember 8. 1978); (2) Knitcapers, Inc., 
93-37 150th Street. Jamaica. N.Y. 

11435, a producer of women’s sweaters 
(accepted November 8, 1978); (3) Jolie 
Handbag, Inc., 416 West 13th Street, 
New York, N.Y. 10014, a producer of 
handbags and cosmetic bags (accepted 
November 9, 1978); and (4) Robert 
Lewis, Inc., 804 Broadway, West Long 
Branch. N.J. 07764, a producer of 
men’s leather and cloth coats and 
jackets (accepted November 9, 1978). 
The petitions w T ere submitted pursu¬ 
ant to section 251 of the Trade Act of 
1974 (Pub. L. 93-618) and section 
315.23 of the Adjustment Assistance 
Regulations for Firms and Communi¬ 
ties (13 CFR Part 315). 

Consequently, the U.S. Department 
of Commerce has initiated separate in¬ 
vestigations to determine whether in¬ 
creased imports into the United States 
of articles like or directly competitive 
with those produced by each firm con¬ 
tributed importantly to total or partial 
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separation of the firm's workers, or 
threat thereof, and to a decrease in 
sales or production of each petitioning 
firm. 

Any party having a substantial inter¬ 
est in the proceedings may request a 
public hearing on the matter. A re¬ 
quest for a hearing must be received 
by the Chief, Trade Act Certification 
Division, Economic Development Ad¬ 
ministration, U.S. Department of 
Commerce. Washington, D.C. 20230, 
no later than the close of business of 
the 10th calendar day following the 
publication of this notice. 

Jack W. Osburn. Jr., 
Chief, Trade Act Certification 
Division, Office of Planning 
and Program Support 
[FR Doc. 78-32307 Filed 11-16-78; 8:45 am] 


[3510-13-M] 

National Bureau of Standards 

APPROVED INTERPRETATIONS FOR FEDERAL 
STANDARD COBOL (FIPS PUB 21-1) 

Under the provisions of Pub. L. 89- 
306 and Executive Order 11717, the 
Secretary of Commerce is authorized 
to establish uniform Federal ADP 
standards. FIPS PUB 21-1 specifies 
Federal Standard COBOL. The Stand¬ 
ard defines the elements of the 
COBOL programming language and 
the rules for their use. During the use 
of the standard, questions arise as to 
the meaning of certain language speci¬ 
fications. FIPS PUB 29 defines the 
procedures to be followed in providing 
solutions to these questions. The pro¬ 
cedures allow for the solutions to be 
used uniformly throughout the Feder¬ 
al Government and by all implemen¬ 
tors of compilers acquired by the Fed¬ 
eral Government. Accordingly, in the 
February 14, 1978, issue of the Feder¬ 
al Register (FR Doc. 78-4037, p. 
6294), the National Bureau of Stand¬ 
ards published a notice of proposed in¬ 
terpretation of Federal Standard 
COBOL as pertains to the specifica¬ 
tion of delimiters in the UNSTRING 
statement and the specification of li¬ 
terals (figurative constants) in the al¬ 
phabet-name clause. All comments 
submitted concurred with the pro¬ 
posed interpretations. 

Each of the following approved in¬ 
terpretations contains a definition of 
the problem, discussion of the issues, 
approved language interpretation, sup¬ 
porting justification, necessary clarifi¬ 
cations, to Federal Standard COBOL, 
and the effective date of the interpre¬ 
tation. Each approved interpretation, 
as of the effective date, becomes an in¬ 
tegral part of Federal Standard 
COBOL and. as such, is considered to 
be included whenever reference is 
made to Federal Standard COBOL. 

Interested parties may, in accord¬ 
ance with FIPS PUB 29. Interpreta¬ 


tion Procedures for Federal Standard 
COBOL, dated June 30, 1974, submit 
comments concerning interpretations 
of Federal Standard COBOL to the 
Chairman, Federal COBOL Interpre¬ 
tations Committee, c/o Associate Di¬ 
rector for ADP Standards, Institute 
for Computer Sciences and Technol¬ 
ogy, National Bureau of Standards, 
Washington. D.C. 20234. 

Dated: November 8, 1978. 

Ernest Ambler, 
Director. 

Federal Standard COBOL Interpre¬ 
tation No. 2— The UNSTRING 
Statement 

PROBLEM: When the UNSTRING 
statement with the ALL phrase is 
specified and the data being acted 
upon the UNSTRING statement cpn- 
tains two or more contiguous occur¬ 
rences of the delimiter specified in the 
DELIMITED By phrase, how many 
occurrences of the delimiter are moved 
to the area referenced by identifier-5? 

ISSUES: Given the following UNSTR¬ 
ING statement: 

UNSTRING ID-1 DELIMITED BY ALL 
"AB" 

INTO ID-4 DELIMITER IN ID-5 COUNT 
IN ID-6 

ID-7 COUNT IN ID-9 
POINTER ID-10 
TALLYING IN ID-11. 

and the following description of the 
data: 

01 ID-1 PICTURE IS X(10) VALUE 

•T2ABABABCD”. 

01 ID-4 PICTURE IS X(8) VALUE 

SPACE. 

01 ID-5 PICTURE IS X<8> VALUE 

SPACE 

or ID-6 PICTURE IS 99 VALUE ZERO. 

01 ID-7 PICTURE IS X<8> VALUE 
SPACE 

01 ID-9 PICTURE IS 99 VALUE ZERO. 

01 ID-10 PICTURE IS 99 VALUE 1. 

01 ID-11 PICTURE IS 99 VALUE ZERO. 

What is the content of these data 
items after execution of the 

UNSTRING statement, especially as 
it concerns ID-5? 

INTERPRETATION: This interpreta¬ 
tion applies to American National 
standard COBOL. X3.23-1974. as it 
has been adopted as Federal Standard 
COBOL. FIPS PUB 21-1. The inter¬ 
pretation is that only one occurrence 
of the delimiter in the data item refer¬ 
enced by identifier-1 is moved to the 
data item referenced by identifier-5 
when the ALL phrase is specified, 
whether or not the delimiter is contig¬ 
uous to one or more additional occur¬ 
rences of itself. 

SUPPORTING JUSTIFICATION: 
References—The following references 
to American National Standard 
COBOL, X3.23-1974, pertain to the 
issues involved in this interpretation: 


(a) Page 11-92, General Rule 
5.21.4(8)—"When the ALL phrase is 
specified, one occurrence or two or 
more contiguous occurrences of liter¬ 
al-1 (figurative constant or not) or the 
contents of the data item referenced 
by identifier-2 are treated as if it were 
only one occurrence, and this occur¬ 
rence is moved to the receiving data 
item according to the rules in General 
Rule (13)d." 

(b) Page 11-92, General Rule 
5.21.4(11)—“Each literal-1 or the data 
item referenced by identifier-2 repre¬ 
sents one delimiter. When a delimiter 
contains two or more characters, all of 
the characters must be present in con¬ 
tiguous positions of the sending item, 
and in the order given to be recognized 
as a delimiter." 

(c) Page 11-93, General Rule 
5.21.4(13)d—“If the DELIMITER IN 
phrase is specified, the delimiting 
characters) are treated as an elemen¬ 
tary alphanumeric data item and are 
moved into the data item referenced 
by identifier-5 according to the rules 
for the MOVE statement." 

DISCUSSION: Reference (a) specifies 
that, once a delimiter is encountered, 
that occurrence is moved to the receiv¬ 
ing data item for the delimiter. Refer¬ 
ence (a) also specifies that the exist¬ 
ence of more than one contiguous oc¬ 
currence of the delimiter (as in the 
case “12ABABABCD") is considered as 
one occurrence and this occurrence is 
moved. It can be argued that "this" oc¬ 
currence means all of the contiguous 
occurrences of the delimiter, however, 
a careful reading of reference (a) re¬ 
veals that the antecedent of “this" is 
"one occurrence’’ and therefore only 
"one occurrence" is moved. 

Reference (b) defines how one deli¬ 
miter of two or more characters is de¬ 
tected. Given the example above, in 
the case of a sending data item con¬ 
taining the value "12ABABABCD” 
with a delimiter specified of ALL 
"AB", the conditions are correct for 
encountering the delimiter specified. 

Reference (c) discusses how the 
movement of the delimiter into the 
data item referenced by identifier-5 is 
accomplished. 

Therefore, upon execution of the 
UNSTRING statement specified in the 
above example, the following will 
result: 

ID—4 = 12bbbbbb 
ID-5 - ABbbbbbb 
ID-6 - 02 
ID—7 - CDbbbbbb 
ID-9 = 02 
ID—10=11 
ID—11 = 02 

CLARIFICATION OF FEDERAL 
STANDARD COBOL: None. 

EFFECTIVE DATE OF INTERPRE¬ 
TATION: This interpretation is effec¬ 
tive on May 17. 1978. 
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Federal Standard COBOL Interpre¬ 
tation No. 4—The Alphabet-Name 

Clause 

PROBLEM: In order to determine 
what collating sequence has been spec¬ 
ified in an alphabet-name clause, and 
whether that specification is correct, it 
is necessary to know to which charac¬ 
ters the figurative constants HIGH- 
VALUE and LOW-VALUE refer if 
they are specified in the clause. 

ISSUES: A figurative constant may be 
specified in a COBOL source program 
where a literal may be specified. The 
alphabet-name clause in the SPE¬ 
CIAL-NAMES paragraph permits the 
specification of a character in the 
native character set of the computer 
by means of an nonnumeric literal. 
There is no specific restriction upon 
using a figurative constant of HIGH- 
VALUE or LOW-VALUE as the speci¬ 
fication of a nonnumeric literal in the 
alphabet-name clause. However, the 
character in the native character set 
referred to by one of these figurative 
constants HIGH-VALUE and LOW- 
VALUE is normally defined in terms 
of the program collating sequence; but 
the program collating sequence may 
be established by the definition in an 
alphabet-name clause. At issue are the 
following questions: 

(a) If specified in the alphabet-name 
clause for an alphabet-name which is 
referenced in the PROGRAM COL¬ 
LATING SEQUENCE clause of the 
OBJECT-COMPUTER paragraph, do 
the figurative constants HIGH- 
VALUE and LOW-VALUE result in 
unambiguous identification of the col¬ 
lating sequence for that alphabet- 
name? 

(b) What is the collating sequence 
which is used to determine the actual 
characters referenced by HIGH- 
VALUE and LOW-VALUE when these 
figurative constants are specified in an 
alphabet-name clause? 

INTERPRETATION: This interpreta¬ 
tion applies to American National 
Standard COBOL. X3.23-1974, as it 
has been adopted as Federal Standard 
COBOL. FIPS PUB 21-1. The figura¬ 
tive constants LOW-VALUE and 
HIGH-VALUE and their equivalent 
forms LOW-VALUES and HIGH- 
VALUES, respectively, may be speci¬ 
fied in an alphabet-name clause in the 
SPECIAL-NAMES paragraph of a 
COBOL source program, whether or 
not the alphabet-name which is the 
subject of the clause is referenced in 
the PROGRAM COLLATING SE- 
QUEN CE clause of the OBJECT- 
COMPUTER paragraph for that pro¬ 
gram. In all cases where such a specifi¬ 
cation of LOW-VALUE is made, the 
character referenced by the figurative 
constant LOW-VALUE is that charac¬ 
ter which has the lowest ordinal posi¬ 
tion in the native collating sequence 


for the native character set imple¬ 
mented on the computer specified in 
the OBJECT-COMPUTER paragraph. 
In all cases where such a specification 
of HIGH-VALUE is made, the charac¬ 
ter referenced by the figurative con¬ 
stant HIGH-VALUE is that character 
which has the highest ordinal position 
in the native collating sequence for 
the native character set implemented 
on the computer named in the 
OBJECT-COMPUTER paragraph. 

SUPPORTING JUSTIFICATION: 
References.—The following references 
to American National Standard 
COBOL, X3.23-1974, pertain to the 
issues involved in this interpretation: 

(a) Page 1-81, paragraph 5.3.2.2.2.3, 
states in part: “A figurative constant 
may be used wherever a literal appears 
in a format, except that whenever the 
literal is restricted to having only nu¬ 
meric characters in it, the only figura¬ 
tive constant permitted Is ZERO 
(ZEROS. ZEROES).'* It further states: 
•‘When the figurative constants 
HIGH-VALUE(S) or LOW-VALUE(S) 
are used in the source program, the 
actual character associated with each 
figurative constant depends upon the 
program collating sequence specified." 

(b) Page II-6, paragraph 3.1.2.4. 
specifies rules for the OBJECT-COM¬ 
PUTER paragraph. In particular, 
General Rule (3) states: "If the PRO¬ 
GRAM COLLATING SEQUENCE 
clause is not specified, the native col¬ 
lating sequence is used." General Rule 
(4) states: "If the PROGRAM COL¬ 
LATING SEQUENCE clause is speci¬ 
fied, the program collating sequence is 
the collating sequence associated with 
the alphabet-name specified in that 
clause." 

(c) Page II-8, paragraph 3.1.3.3, 
specifies Syntax Rules for the SPE¬ 
CIAL NAMES paragraph. In particu¬ 
lar. Syntax Rule (2) states: "If the lit¬ 
eral phrase of the alphabet-name 
clause is specified a given character 
must not be specified more than once 
in an alphabet-name clause." 

<d) Pages 11-9 and II-10, paragraph 
3.1.3.4, specifies General Rules for the 
SPECIAL-NAMES paragraph. In par¬ 
ticular, the following General Rules 
are of interest: 

(1) General Rule <3)d, Rule 1 states: 

"The value of each literal specifies: 

1. The ordinal number of a character 
within the native character set. if the 
literal is numeric • • •. 

2. The actual character within the 
native character set, if the literal is 
nonnumeric • • 

(2) General Rule (3)d, Rule 3 states: 
"Any characters within the native col¬ 
lating sequence, which are not explic¬ 
itly specified in the literal phrase, 
assume a position, in the collating se¬ 
quence being specified, greater than 
any of the explicitly specified charac¬ 
ters. The relative order within the set 


of these unspecified characters is un¬ 
changed from the native collating se¬ 
quence." 

(3) General Rule (3)d, Rule 5 states: 
"If the ALSO phrase is specified, the 
characters of the native character set 
specified by the value of literal-1, liter- 
al-3, literal-4, • • *, are assigned to the 
same position in the collating se¬ 
quence being specified." 

(4) General Rule (4) states: "The 
character that has the highest ordinal 
position in the program collating se¬ 
quence specified is associated with the 
figurative constant HIGH-VALUE. If 
more than one character has the high¬ 
est position in the program collating 
sequence, the last character specified 
is associated with the figurative con¬ 
stant HIGH-VALUE." 

(5) General Rule (5) states: "The 
character that has the lowest ordinal 
position in the program collating se¬ 
quence specified is associated with the 
figurative constant LOW-VALUE. If 
more than one charracter has the 
lowest position in the program collat¬ 
ing sequence, the first character speci¬ 
fied is associated with the figurative 
constant LOW-VALUE." 

Discussion: An alphabet-name which 
is defined by an alphabet-name clause 
in which literals appear may be refer¬ 
enced in the PROGRAM COLLAT¬ 
ING SEQUENCE clause of the 
OBJECT-COMPUTER paragraph and 
in the COLLATING SEQUENCE 
phrase of the SORT and MERGE 
statements. Consider the case where 
the alphabet-name defined in an al¬ 
phabet-name clause containing literals 
is referenced in the PROGRAM COL¬ 
LATING SEQUENCE clause. It 
cannot be supposed that the figurative 
constants LOW-VALUE and HIGH- 
VALUE specify characters from the 
native computer code set in terms of 
the program collating sequence being 
defined in the alphabet-name clause. 
Such a supposition would lead to in¬ 
consistencies. For example, LOW- 
VALUE if specified as the first literal 
in an alphabet-name clause would not 
uniquely identify any character; and 
LOW-VALUE specified other than as 
the first literal in an alphabet-name 
clause would be prohibited by refer¬ 
ence (c). For HIGH-VALUE, the incon¬ 
sistency would be that any unspecified 
character assumed to be highest in the 
program collating sequence, if speci¬ 
fied by means of HIGH-VALUE in the 
alphabet-name clause, would then be 
explicitly specified and could not be 
the character referred to by HIGH- 
VALUE. according to references (d)(2) 
and (d)(4). These inconsistencies can 
only be avoided if either HIGH- 
VALUE and LOW-VALUE are syntac¬ 
tically incorrect specifications for li¬ 
terals in the alphabet-name clause or 
else HIGH-VALUE and LOW-VALUE 
specify characters in terms of some 
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other program collating sequence than 
that which Is being defined. Because 
reference (a) allows a figurative con¬ 
stant to be used "wherever a literal ap¬ 
pears in a format,*' and since there is 
no specific prohibition of any figura¬ 
tive constant being used in the alpha- 
bet-name clause, the interpretation is 
given that, while processing the alpha- 
bet-name clause and before the pro¬ 
gram collating sequence is established, 
the native collating sequence is the 
program collating sequence for pur¬ 
poses of determining the characters 
referred to by HIGH-VALUE and 
LOW-VALUE. The term "native char¬ 
acter set" used in reference (d)(1) obvi¬ 
ously embraces both the concepts of a 
native character code set and of a 
native collating sequence. The native 
character set must be ordered if mean¬ 
ing is to be given to the rule applying 
to numeric literals specified in an al¬ 
phabet-name clause. This same order¬ 
ing applies to the "actual character 
within the native character set, if the 
literal is nonnumeric." The use of the 
term "native character set" in refer¬ 
ence (d)(1) is interpreted to mean that 
the native collating sequence is to be 
the program collating sequence used 
to determine the characters referred 
to by HIGH-VALUE and LOW-VALUE 
in the alphabet-name clause, even if 
the alphabet-name being defined is 
not specified in the PROGRAM COL¬ 
LATING SEQUENCE clause. 

Discussion of Examples: The follow¬ 
ing example is provided to illustrate 
the interpretation. Assume that a 
computer has a character set consist¬ 
ing of eight characters ordered, from 
low to high, in the native collating se¬ 
quence A, B. C, D. E, P. G, H. The fol¬ 
lowing alphabet-name clause is used to 
define a restructured collating se¬ 
quence: 

SPECIAL-NAMES. 

RESTRUCTURED-ALPHABET IS: 

"C" 

“D” ALSO HIGH VALUE ALSO LOW- 
VALUE 

‘B*. 

Because of reference (a), HIGH- 
VALUE and LOW-VALUE are permit¬ 
ted in the clause because the General 
Format of the SPECIAL-NAMES 
paragraph permits literals where these 
figurative constants are used. Because 
of reference (d)(1), the native collating 
sequence is used as the program collat¬ 
ing sequence for purposes of defining 
RESTRUCTURED-ALPHABET, re¬ 
gardless of what the program collating 
sequence is for the remainder of the 
COBOL source program. Therefore, 
the collating sequence established for 
RESTRUCTURED-ALPHABET at ex¬ 
ecution time is: 

C (lowest ordinal position) 

D and H and A (second ordinal position) 

B (third ordinal position) 

E 


P 

G (highest ordinal position) 

If the OBJECT-COMPUTER para¬ 
graph specifies the clause "PRO¬ 
GRAM COLLATING SEQUENCE IS 
RESTRUCTURED-ALPHABET", the 
character referred to by LOW-VALUE, 
except in an alphabet-name clause, is 
the character "C"; and the character 
referred to by HIGH-VALUE, except 
in an alphabet-name clause, is the 
character "G". 

CLARIFICATION OP FEDERAL 
STANDARD COBOL: None. 

EFFECTIVE DATE OF INTERPRE¬ 
TATION: This interpretation is effec¬ 
tive on May 17, 1979. 

IFR Doc. 78-32318 Filed 11-16-78; 8:45 ami 


[3510-13-M] 

APPROVED INTERPRETATION FOR FEOERAL 
STANDARD COBOL (FIPS PUB 21-1) 

Under the provisions of Pub. L. 89- 
306 and Executive Order 11717, the 
Secretary of Commerce is authorized 
to establish uniform Federal ADP 
standards. FIPS PUB 21-1 specifies 
Federal standard COBOL. The stand¬ 
ard defines the elements of the 
COBOL Programing Language and 
the rules for their use. During the use 
of the standard, questions arise as to 
the meaning of certain language speci¬ 
fications. FIPS PUB 29 defines the 
procedures to be followed in providing 
solutions to these questions. The pro¬ 
cedures allow for the solutions to be 
used uniformly throughout the Feder¬ 
al Government and by all implemen¬ 
tors of compilers acquired by the Fed¬ 
eral Government. Accordingly, in the 
February 14, 1978 issue of the Federal 
Register (FR Doc 78-4037, page 6294), 
the National Bureau of Standards 
published a notice of proposed inter¬ 
pretation of Federal standard COBOL 
as pertains to the specification of a 
COPY statement in the Identifiation 
Division of a COBOL source program. 
Ail comments submitted about the 
proposed interpretation have been 
duly considered. 

The following approved interpreta¬ 
tion contains a definition of the prob¬ 
lem, discussion of the issues, approved 
language interpretation, supporting 
Justification, necessary clarifications 
to Federal standard COBOL, and the 
effective date of the interpretation. 
The approved interpretation, as of the 
effective date, becomes an integral 
part of Federal standard COBOL and, 
as such, is considered to be included 
whenever reference is made to Federal 
standard COBOL. 

Interested parties may, in accord¬ 
ance with FIPS PUB 29. interpreta¬ 
tion procedures for Federal standard 
COBOL, dated June 30. 1974, submit 
comments concerning interpretations 


of Federal standard COBOL to the 
Chairman. Federal COBOL Interpre¬ 
tations Committee, c/o Associate Di¬ 
rector for ADP Standards, Institute 
for Computer Sciences and Technol¬ 
ogy. National Bureau of Standards, 
Washington, D.C. 20234. 

Dated: November 8, 1978. 

Ernest Ambler, 
Director. 

Federal Standard COBOL Interpre¬ 
tation No. 3— The COPY Statement 

PROBLEM: In order to determine 
whether or not the characters 
"COPY" when specified in a para¬ 
graph within the Identification Divi¬ 
sion cause text to be copied from a 
COBOL library, it is necessary to de¬ 
termine which characters in a COBOL 
source program constitute a comment- 
entry. If implementations of COBOL 
compilers differ with respect to 
whether a given Instance of "COPY" 
causes text to be copied, portability of 
COBOL programs will be adversely im¬ 
pacted. 

ISSUES: A COPY statement may be 
specified in a COBOL source program 
where a character-string may be speci¬ 
fied; and a comment-entry is a charac¬ 
ter-string, but one for which the 
normal delimitation by separators 
does not apply in the same way as for 
other types of character-strings. At 
issue are the following two questions: 

(a) What sequence of characters in a 
COBOL source program constitutes a 
single comment-entry? 

(b) If a sequence of characters begin¬ 
ning with the characters "COPY" ap¬ 
pears where a comment-entry may be 
specified but that sequence of charac¬ 
ters is not a valid COPY statement, 
does an error exist in the program or 
are the characters considered to. be 
part of a comment-entry? 

INTERPRETATION: This interpreta¬ 
tion applies to American national 
standard COBOL, X3.23-1974, as it 
has been adopted as Federal standard 
COBOL. FIPS PUB 21-1. The inter¬ 
pretation is in two parts. Each part ad¬ 
dresses one of the issues related above. 

(a) Any character other than a space 
character which immediately follows a 
period separator at a point in a 
COBOL source program where a com¬ 
ment-entry may be specified is either 
the first character of the specification 
of a COPY statement or else the first 
character of a comment-entry. Once 
the first character of a comment-entry 
has been encountered, that character 
and any succeeding characters up to, 
but not including, the period separator 
which immediately precedes the next 
header in the source program are all 
part of a single character-string, re¬ 
gardless of the appearance within this 
comment-entry character-string of any 
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space or period characters. Conse¬ 
quently. in the AUTHOR. INSTALLA¬ 
TION. DATE-WRITTEN. DATE- 
COMPILED. and SECURITY para¬ 
graphs of the Indentification Division, 
a COPY statement may be specified 
only immediately following the para¬ 
graph header or immediately follow¬ 
ing another COPY statement. 

(b) If a sequence of characters begin¬ 
ning with the characters “COPY” ap¬ 
pears following a period separator at a 
point where a comment-entry may be 
specified, and if that sequence of char¬ 
acters up to the next period character 
which is followed by a space character 
is not the specification of a valid 
COPY statement according to the gen¬ 
eral format and syntax rules for that 
statement, the program is syntactical¬ 
ly correct with respect to this specifi¬ 
cation of characters; and the charac¬ 
ters in question are within a comment- 
entry character-string. 

SUPPORTING JUSTIFICATION: 
References: The following references 
to American national standard 
COBOL. X3.23-1974, pertain to the 
issues involved in this interpretation: 

(a) Page 1-58. paragraph 4.2. states 
the definition of an entry as: “Any de¬ 
scriptive set of consecutive clauses ter¬ 
minated by a period and written in the 
Identification Division. Environment 
Division, or Data Division of a COBOL 
source program.” 

(b) Page 1-74, Paragraph 5.2.1.8, 
states in part: “Paragraphs within the 
Identification and Procedure Divi¬ 
sions. and the entries within the Envi¬ 
ronment and Data Divisions must be 
terminated by the separator period.” 

(c) Page 1-76, paragraph 5.3.2.1, 
states in part: “The rules established 
for the formation of separators do not 
apply to the characters which com¬ 
prise the contents of nonnumeric liter¬ 
als, comment-entries, or comment 
lines.” 

(d) Page 1-76. paragraph 5.3.2.2. 
states: “A character-string is a charac¬ 
ter or a sequence of contiguous char¬ 
acters which forms a COBOL word, a 
literal, a PICTURE character-string, 
or a comment-entry. A character- 
string is delimited by separators.” 

(e) Page 1-82, paragraph 5.3.2,2.4, 
states: “A comment-entry is an entry 
in the Identification Division that may 
be any combination of characters from 
the computer’s character set.” 

<fj Page 1-94, paragraph 5.43.1, 
specifies that, where a comment-entry 
appears, it may optionally be repeated. 

(g) Page X-2, paragraph 2.2, speci¬ 
fies the general format of the COPY 
statement. 

(h) Page X-2, paragraph 2.3, speci¬ 
fies syntax rules for the copy state¬ 


ment. In particular, syntax rule (2) 
states: “The copy statement must be 
preceded by a space and terminated by 
the separator period.” Syntax rule (7) 
states: “A COPY statement may occur 
in the source program anywhere a 
character-string or a separator may 
occur except that a copy statement 
must not occur within a COPY state¬ 
ment.” 

Discussion: (a) A comment-entry is a 
character-string according to reference 
(d), but a comment-entry is also an 
entry according to reference (e). In 
order to be consistent with one an¬ 
other. these referenced language 
specifications require that, in the case 
of a comment-entry, the entry in ques¬ 
tion must consist of a single clause 
which must, in turn, consist of a single 
character-string. 

(b) A character-string must be delim¬ 
ited by separators according to refer¬ 
ence (d). and an entry is terminated by 
a period according to reference (a). Be¬ 
cause the entry and the character¬ 
string consist of identical characters in 
the case of a comment-entry, the char¬ 
acter-string must be terminated with a 
separator period. 

(c) According to reference (c). the 
rules for the formation of separators 
are not applicable to the contents of a 
comment-entry, which may consist of 
any characters including space and 
period characters in any combination. 
Therefore, the period separator w'hich 
delimits the comment-entry can only 
be that period separator which termi¬ 
nates the paragraph according to ref¬ 
erence (b). Only that particular period 
separator, because of its preceding a 
header, can be distinguished from 
those characters constituting the com¬ 
ment-entry. 

(d) When a COPY statement is spec¬ 
ified in place of a comment-entry char¬ 
acter-string according to reference (h), 
characters specified following that 
COPY statement may be a comment- 
entry because of the repetition al¬ 
lowed by reference (f). In fact, this is 
the only circumstance under which a 
comment-entry is repeated. If a com¬ 
ment-entry begins immediately after a 
paragraph header, there can only be a 
single comment-entry in the para¬ 
graph since the rules for the forma¬ 
tion of separators do not apply. 

DISCUSSION OF EXAMPLES: In 
the following examples, assume that 
ABC. file-history, and high-sec are 
text-names contained in a COBOL li¬ 
brary but that low-sec is not a text- 
name contained in such a library. 

<a> SECURITY. HOW DO WE 
COPY ABC. ENVIRONMENT DIVI¬ 
SION. 


Because of reference (c), the space 
preceding “COPY” is not a separator; 
consequently, no COPY statement is 
specified. A single comment-entry has 
been specified consisting of the char¬ 
acters “HOW DO WE COPY ABC”. 

(b) DATE-WRITTEN. ORIGINAL 
PROGRAM WRITTEN JANUARY 9. 
1975. FILE DESCRIPTIONS MAIN¬ 
TAINED ON-LIBRARY. COPY FILE- 
HISTORY. DATE-COMPILED. 

Because of reference (c), the period 
and space preceding “copy” do not 
constitute a period separator; conse¬ 
quently. no copy statement is speci¬ 
fied. A single comment-entry has been 
specified. 

(c) SECURITY. COPY HIGH-SEC. 
ENVIRONMENT DIVISION. 

A valid copy statement has been 
specified according to references (g) 
and (h) in a position w r here a charac¬ 
ter-string. namely a comment-entry, 
can be specified. Therefore, the li¬ 
brary text with text-name HIGH-SEC 
is copied into the program. 

(d) SECURITY. COPY ABC 
GERZUN NOT IN LIBRARY. ENVI¬ 
RONMENT DIVISION. 

A syntactically valid COPY state¬ 
ment has not been specified according 
to references (g) and (h). i.e., a period 
separator does not immediately follow 
“ABC”. The sequence of characters 
“COPY ABC GERZUN NOT IN LI¬ 
BRARY” is a comment-entry accord¬ 
ing to reference (e). 

(e) SECURITY. COPY LOW-SEC. 
ENVIRONMENT DIVISION. 

A valid COPY statement has been 
specified according to references (g) 
and (h) In a position where a charac¬ 
ter-string. namely a comment-entry 
can be specified. However, since ther£ 
is no library text named LOW-SEC. an 
error exists. 

(f) SECURITY. COPY ABC. COM¬ 
MENT SOME MORE. ENVIRON¬ 
MENT DIVISION. 

A valid COPY statement has been 
specified. Library text with the text- 
name ABC is copied into the program. 
The library text logically replaces only 
“COPY ABC.”. The source program 
text following the COPY statement is 
a valid comment-entry permitted by 
reference Cf). 

CLARIFICATION OF FEDERAL 
STANDARD COBOL: None. 

Effective Date of Interpretations: 
This interpretation Is effective on May 
17 r 1978. 

[FR Doc 78 32319 Filed 11 16 78: 8:45 ami 
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[3510-22-M] 

DEPARTMENT OF COMMERCE 

Notional Oceanic and Atmo&pherfc 
Administration 

MID-ATLANTIC FISHERY MANAGEMENT 
COUNCIL 

Meeting 

AGENCY: National Marine Fisheries 
Service, NOAA. 

ACTION: Notice of public meeting. 

SUMMARY: The Surf Clam/Ocean 
Quahog Subcommittee of the Scientif¬ 
ic and Statistical Committee of the 
Mid-Atlantic Fishery Management 
Council, established by section 302 of 
the Fishery Conservation and Manage¬ 
ment Act of 1976 (Pub. L. 94-265). will 
meet to discuss revisions to the Surf 
Clam and Ocean Quahog Fishery 
Management Plan, and other business 
as necessary. 

DATE: The meeting will convene on 
Wednesday, December 6. 1978, at 10 
a.m. and adjourn approximately at 3 
pm. This meeting is open to the 
public. 

ADDRESS: The meeting will take 
place at the Best Western Philadel¬ 
phia Airport Motel, Philadelphia Air¬ 
port, Route 291, Philadelphia, Pa. 
19153, 215-365-7000. 

FOR FURTHER INFORMATION 
CONTACT: 

John C. Bryson, Executive Director. 
Mid-Atlantic Fishery Management 
Council, North and New Streets, 
Room 2115, Federal Building, Dover, 
Del. 19901, telephone 302-674-2331. 

Dated: November 14. 1978. 

Winfred H. Meibohm 
Associate Director , National 
Marine Fisheries Service . 
CFR Doc. 78-32421 Filed 11-16-78; 8:45 am] 


[3510-22-MI 

MID-ATLANTIC FISHERY MANAGEMENT 
COUNCIL 

Meeting 

AGENCY: National Marine Fisheries 
Service, NOAA. 

ACTION: Notice of public meeting. 

SUMMARY: The Mid-Atlantic Fish¬ 
ery Management Council, established 
by section 302 of the Fishery Conser¬ 
vation and Management Act of 1976 
(Pub. L. 94-265), will meet to discuss: 

(1) Squid Fishery Management Plan, 

(2) Mackerel Fishery Management 
Plan, (3) Butterfish Fishery Manage¬ 
ment Plan, (4) Shark Fishery Manage¬ 
ment Plan, (5) Fluke Fishery Manage¬ 
ment Plan, (6) Status of Fishery Man¬ 
agement Plans, (7) Other Administra¬ 
tive matters. 

DATES: The meeting will convene on 
Wednesday, December 13, 1978, and 


will adjourn approximately at 1 p.m. 
on Friday, December 15, 1978. 

ADDRESS: The meeting will take 
place at the Best Western Philadel¬ 
phia Airport Motel, Philadelphia Air¬ 
port, Route 291, Philadelphia, Pa. 
19153, 215-365-7000. 

FOR FURTHER INFORMATION 
CONTACT: 

John C. Bryson. Executive Director. 
Mid-Atlantic Fishery Management 
Council, North and New Streets, 
Room 2115, Federal Building, Dover, 
Del. 19901, telephone 302-674-2331. 

Dated: November 14, 1978. 

Winfred H. Meibohm, 
Associate Director , National 
Marine Fisheries Service. 

CFR Doc. 78-32422 Filed 11-16-78; 8:45 am] 


FOR FURTHER INFORMATION 
CONTACT: 

Jerry Storey, Office of Interagency 
and External Affairs. Community 
Services Administration, 1200 19th 
Street NW., room 238, Washington. 
D.C. 20506, 202-632-8322. 

SUPPLEMENTARY INFORMATION: 
The National Consumer Cooperative 
Bank Act was signed into law on 
August 20, 1978. The Bank is intended 
to improve the effectiveness of self- 
help cooperatives by providing them 
financing and technical assistance. 
The Bank will be established as a 
mixed ownership Government corpo¬ 
ration administered by a 13-member 


[6315-01-Ml 

COMMUNITY SERVICES 
ADMINISTRATION 

NATIONAL CONSUMER COOPERATIVE BANK 
FEDERAL INTERAGENCY TASK FORCE 

Meeting* 

ACTION: Notice of public meetings. 

SUMMARY: The National Consumer 
Cooperative Bank Federal Interagency 
Task Force announces a series of 13 
public meetings to provide general in¬ 
formation on the Bank and to obtain 
specific comments on issues and ques¬ 
tions generated by working subcom¬ 
mittees of the Interagency Task Force. 

DATE, TIME, LOCATION. LOCAL 
LEAD AGENCY AND CONTACT 
PERSON: 


Board of Directors, 7 from Federal 
agencies and 6 from the general 
public. Eventually, the Bank will be 
wholly owned by its member coopera¬ 
tives and will operate independently of 
the Federal Government. 

The Administration has established 
a Federal Interagency Task Force to 
expedite implementation of the Act. 
The Interagency Task Force, chaired 
by the Department of the Treasury, is 
made up of 11 member agencies. The 
Interagency Task Force will recom¬ 
mend policies and procedures to the 
Bank. 

The Interagency Task Force has or¬ 
ganized six working subcommittees, as 
follows: 


Date and Urne 


Location 


Local lead agency 


Local contact 


Dec. 1. 9 a_m. to 5 p.m .. 
Dec. 2, 9 am. to 5 p.m .. 

Dec. 4. 9 a.m. to 5 p.m .. 

Dec. 4. 9 am. to 5 p.m .. 
Dec. 4. 9 am. to 5 p.m .. 

Dec. 5. 9 a.m. to 5 p.m .. 

Dec. 5. 10 am. to 7 p.m. 

Dec. 8. 9 am. to 5 p.m .. 

Dec. 11. 9 a.m. to 5 p.m. 

Dec. 11. 9 a.m. to 5 p.m. 

Dec. 13. 9 a.m. to 5 pjn. 

Dec. 14. 9 am. to 5 p.m. 

Dec. 15. 9 am to 5 p.m. 


215 Fremont St., room 605. San 
Francisco. Calif. 

College of 8anU Fe. Cerrillos Rd. 
and St. Michaels Dr., the 
Forum. Santa Fe. N. Mcx. 

Denver Marina Hotel. 303 West 
Colfax Ave.. Big Horn Room. 
Denver. Colo. 

Federal Building, 228 Walnut St., 
third floor. Harrisburg, Pa 

Federal Building, 26 Federal 
Plaza, room 1-102. New York. 
N.Y. 

R&disson-Cadillac Hotel. 1114 
Washington Blvd., Woodward 
Room. Detroit., Mich. 

Park Place Plaza. EPA Confer¬ 
ence Room, 1200 Sixth Ave., Se¬ 
attle. Wash. 

Fort Snclling. 266 Federal Bldg., 
conference room 564. St. Paul. 
Minn. 

McCormack Federal Bldg., Dev¬ 
onshire St and Post Office Sq.. 
room 208, Boston. Mass. 

Holiday Inn Central, 3321 South 
72d St., Empire D Room. 
Omaha. Nebr. 

Oaillard Municipal Bldg.. 77 Cal¬ 
houn St.. Mezzanine Meeting 
Rooms. Charleston. S.C. 

New Orleans Public Library, 
lioyola and Tulane Aves.. Li¬ 
brary Auditorium. New Or¬ 
leans, La. 

City of Memphis Board of Educa¬ 
tion Administration Bldg.. 2597 
Avery 8t., Auditorium. Mem¬ 
phis, Tcnn. 


Department of Housing Sharon Brown, 
and Urban Development 415-556-8484. 

Department of Agricul- Don Purcell. 505- 
ture. 766 3956. 

ACTION..... Karen Paget or 

Wayne Olson. 
303 837-2671. 

National Credit Union Ad- Joyce Stydinger, 
ministration. 717-782-4595 

Department of Commerce AI Funai. 212- 
264-5647. 


Department of Housing 
and Urban Development. 

Department of Health, 
Education, and Welfare. 

Community Services Ad 
ministration. 


ACTION.. 


Department of Energy. 


Community Services Ad¬ 
ministration. 

.do...~ 


_do.. 


Doris Mcrsdorf, 
313-353-5834. 

Harvey Chester. 
206-442-0486. 

Bev Gleeson, 612- 
296-5740. 

John Torian. 617- 
223-4510. 

June Heard. 816- 
374-2061. 

Jim Middleton, 
803-723-9285. 

Norman Rlemer, 
214-767-6177. 


Foster Adams, 
901-528 2900. 


FEDERAL REGISTER, VOL 43, NO. M3—FRIDAY, NOVEMBER 17. 1978 











53792 


NOTICES 


I. Internal Procedures, chaired by 
the Department of Housing and Urban 
Development. This subcommittee 
deals with Board procedures, stock¬ 
holders’; voting power, conflict of in¬ 
terest rules, setting up main and 
branch Bank offices and reports to 
Congress. 

II. Priorities and Allocation of Fi¬ 
nancial Assistance , chaired by the 
White House Office of Consumer Af¬ 
fairs. This subcommittee deals with 
policy guidelines for defining eligible 
cooperatives, for apportioning loans, 
guarantees, interest subsidies, and 
technical assistance among eligible 
cooperatives. 

III. Finance and Lending Policies, 
chaired by the Department of the 
Treasury. This subcommittee deals 
with the terms, conditions, and proce¬ 
dures for granting assistance, with the 
fees and interest rates to be charged, 
with Bank borrowing and with ques¬ 
tions concerning stock that do not in¬ 
volve voting power. 

IV. Self-Help Development Fund, 
chaired by ACTION. This subcommit¬ 
tee deals with questions concerning 
the Self-Help Development Fund. 

V. Technical Assistance, chaired by 
the Department of Commerce. This 
subcommittee deals with questions 
concerning technical assistance, in¬ 
cluding standards and procedures for 
setting fees. 

VI. Public Participation, chaired by 
the Community Services Administra¬ 
tion and ACTION. This subcommittee 
is responsible for generating and co¬ 
ordinating public input to the work of 
the Interagency Task Force. 

PUBLIC MEETINGS: The 13 public 
meetings on the Bank will be coordi¬ 
nated at the local level by a lead Fed¬ 
eral agency, identified in the schedule 
of meetings above. Representatives of 
the Interagency Task Force subcom¬ 
mittees will attend these meetings to 
receive public comment on the issues 
and questions being considered by 
those subcommittees. Public input re¬ 
sulting from each meeting will be for¬ 
warded directly to the pertinent Inter¬ 
agency Task Force subcommittee(s). 

A list of questions, which represent 
some of the major issues being ad¬ 
dressed by the Interagency Task 
Force, follows below. These questions 
will form a basis of comment and dis¬ 
cussion at the public meetings. Partici¬ 
pants may comment on general mat¬ 
ters about the Bank during the infor¬ 
mation portion of the public meeting. 
Participants may comment on specific 
subcommittee issue areas during that 
portion of the public meeting set aside 
for each subcommittee. 

The public meetings are open to all 
interested parties. For scheduling pur¬ 
poses, any person who wishes to com¬ 
ment on a subcommittee issue at a 
public meeting is requested to contact 


the local lead Federal agency person 
identified above. It is the special aim 
of these public meetings to get as 
many comments, ideas and suggestions 
as possible from a broad representa¬ 
tion of persons and groups interested 
or involved in consumer cooperative 
activity. The Interagency Task Force 
invites those who are either unable to 
participate in person at a public meet¬ 
ing or who wish to comment in more 
detail than public meeting time will 
permit to send their information and 
views to Jerry Storey, address above, 
by December 31, 1978. 

A brief summary of major provisions 
of the Bank follows as an appendix to 
this notice. The Bank Act appears in 
full in the Congressional Record of 
July 17. 1978. 

Graciela (Grace) Olivarez. 

Director. 

Appendix—Summary of the National 
Consumer Cooperative Bank 

Background 

On August 20, 1978, the President 
signed into law the Consumer Cooper¬ 
ative Bank Act (Pub. L. 95-351), to 
create an independent national bank 
for cooperatives. 

Purpose of the Bank 

The purpose of the legislation is to 
provide financial and technical assist¬ 
ance to not-for-profit cooperatives. To 
accomplish this, the legislation: (1) Es¬ 
tablishes a Bank to make loans at 
market interest rates to cooperatives 
in a variety of fields (Title I) and (2) 
creates a Self-Help Development Fund 
and Technical Assistance capability to 
assist low-income cooperatives or co¬ 
ops with special needs. (Title II). 

Eligibility 

To be eligible for assistance, a coop¬ 
erative must: (1) Be operated on a non¬ 
profit cooperative basis and must fur¬ 
nish goods, services, or facilities pri¬ 
marily for the benefit of its members 
or voting stockholders as consumers 
and (2) be a legally chartered entity 
entirely owned and controlled by such 
cooperatives. (Please see section 105 of 
the Act.) 

Producer cooperatives are also eligi¬ 
ble, but loans to producer cooperatives 
may not exceed 10 percent.of the 
Bank’s gross assets. 

Beginning October 1, 1983, up to 30 
percent'of the Bank’s gross assets may 
be loans for residential housing coo¬ 
peratives. In addition, the Bank must 
make its best efforts to assure that 35 
percent of all loans outstanding at the 
end of each fiscal year are made to 
low-income cooperatives or coopera¬ 
tives primarily serving low-income per¬ 
sons. 


The Bank's Budget 

The Act authorizes the Government 
to purchase up to $300 million of Class 
A preferred stock over 5 years. In addi¬ 
tion, borrowers will be required to own 
certain amounts of common stock. 
Any cooperative eligible to borrow 
may purchase additional common 
stock. The Bank may raise additional 
funds by borrowing up to ten times its 
capital. 

TITLE i 

The Bank Board 

Initially, the Bank will be governed 
by a 13-member Board of Directors ap¬ 
pointed by the President, for 3-year 
terms. Of the 13 members, 7 will be 
from agencies and departments of the 
Federal Government, and 6 will be 
from the general public. The public 
members must have extensive experi¬ 
ence in the cooperative field. 

Eventually, the Bank will be owned 
and governed by cooperatives which 
borrow* or are eligible to borrow from 
the Bank. As cooperative ownership of 
Bank stock increases, Presidentially 
appointed directors will be replaced by 
directors elected by cooperative share¬ 
holders. 

TITLE II 

The Act establishes an office of Self- 
Help Development and Technical As¬ 
sistance within the Bank w'hose Direc¬ 
tor is appointed by the President. Poli¬ 
cies and procedures governing the op¬ 
eration of the Office are subject to 
review* by the Board. 

The Act creates a separate loan ac¬ 
count called the Self-Help Develop¬ 
ment Fund and authorizes $75 million 
to the Fund over 3 years. 

The Fund may be used for capital in¬ 
vestment loans to eligible cooperatives 
provided that: 

(1) The applicant (a) needs more 
capital than it can get form a bank 
loan or from other sources; or (b) the 
membership of th applicant is. or will 
be, composed substantially of low- 
income persons; or (c) the project or 
activity to be financed will serve low- 
income persons; and (2) the applicant 
(a) needs more capital than it can get 
from a bank loan or from other 
sources; and (b) shows it can repay the 
capital investment loan within 30 
years. 

Eligible cooperatives which cannot 
pay market rates of interest to the 
Bank or to another lender because 
they serve low-income persons may 
apply for interest supplement pay¬ 
ments from the Fund. 

The Office will charge interest on 
both capital investment advances and 
interest supplement payments. The 
Board of Directors may authorize 
rates of interest lower than those 
charged for loans under Title I. 
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Technical Assistance, 

The Office will make available infor¬ 
mation and services concerning the or¬ 
ganization, financing and management 
of cooperatives. It may contract with 
other private or public organizations 
to achieve its goals. 

The Office will investigate new types 
of services and will provide financial 
analyses and market surveys for eligi¬ 
ble cooperatives. 

The Office will develop and imple¬ 
ment programs to train members, di¬ 
rectors. and staff of eligible coopera¬ 
tives in the operation and use of coo¬ 
peratives. 

The Office will work with other 
Government agencies to insure that 
information concerning relevant pro¬ 
grams is available to eligible coopera¬ 
tives. 

Congress has authorized an appro¬ 
priation of $2 million for fiscal year 
1979 for the adminstration of the 
Office of Self-Help Development and 
Technical Assistance program. It has 
authorized such sums as may be neces¬ 
sary for fiscal year 1980 and fiscal year 
1981. 

The Interagency Task Force 
General 

In September the administration es¬ 
tablished an Interagency Task Force 
consisting of representatives from 11 
agencies or departments to expedite 
the implementation of the Bank. The 
Task Force is responsible to prepare 
recommendations for implementation 
to the Bank Board. The Board makes 
final decisions about operational and 
policy matters. 

Structure of the Task Force 

The Interagency Task Force is 
chaired by the Treasure Department. 
Six working subcommittees have been 
established, each chaired by an 
agency, office, or department. They 
are: 

1. Internal Procedures—Department 
of Housing and Urban Development. 

2. Eligibility and Priorities—Esther 
Peterson, Special Assistant to the 
President for Consumer Affairs. 

3. Finance and Lending Policies—De¬ 
partment of Treasury. 

4. Self-Help Development Fund— 
ACTION. 

5. Technical Assistance—Depart¬ 
ment of Commerce. 

6. Public Participation—The Com¬ 
munity Services Administration and 
ACTION. 

The Task Force hopes to have its 
recommendations for the Bank final¬ 
ized by January 31, 1979. 

Nominations 

Nominations for public members of 
the Board of Directors are requested 


by November 30. 1978. Nominations 
are being solicited from cooperative 
organizations and other interested 
groups. The Adminstration hopes to 
have nominees selected, and ready for 
Senate hearings some time in January. 

Major Issues and Questions of the 
Interagency Task Force 

subcommittee i—internal procedures 

1. How can information about the 
Bank and the Office of Self Help best 
be provided to interested cooperatives 
and other groups? 

Some examples: 

a. Existing Federal agencies. 

b. Private groups. 

c. Field representative of the Bank and the 
Office of Self-Help. 

d. A combination of the above. 

e. Other-. 

2. What should be included in the 
annual report to Congress and in the 
annual report to shareholders? 

The Act specifies that the annual 
report to the shareholders shall in¬ 
clude a report on the Bank's financial 
condition. You may want to read sec¬ 
tion 106 on the annual report to share¬ 
holders and section 111 on the annual 
report to Congress before answering 
this question. 

Some examples: 

a. List of loans and grants made. 

b. Upcoming appropriations and possible 
new bills. 

c. Number of low income, elderly, rural, and 
inner city residents served. 

d. Other:-. 

3. What kind of information about 
the Bank and the Office should be 
made available in between or in addi¬ 
tion to annual reports? 

Some examples: 

a. Summary of the Act. 

b. Examples of different types of coopera¬ 
tives. 

c. Services offered by the Bank and the 
Office of Self-Help. 

d. Other:-. 

4. Rejected applicants may appeal 

decisions to the Board of Directors 
within 30 days. How can this best be 
handled? Please read section 113 

before answering this question. Ap¬ 

peals are limited to decisions contrary 
to the stated policies of the Bank. 

Some examples: 

a. Subcommittee of the Board. 

b. Board’s staff. 

c. Other: - . 

5. How much weight should each 
vote cast by a shareholder be given in 
elections for the Bank's Board of Di¬ 
rectors and at the annual meetings? 
Please read section 104(g) and section 
106 before answering this question. 

6. What should the relationship be¬ 
tween the Fund and the Board be with 
respect to: 1) the Board reviewing poli¬ 


cies of the Office (see section 201), and 
2) operations such as initial evaluation 
of a loan? This question appears under 
subcommittee IV also. 

SUBCOMMITTEE II—PRIORITIES 

1. What steps should a primary co¬ 
operative be required to take in order 
to comply with the statutory require¬ 
ments of "economic democracy" and 
maximum participation by members? 
You may want to look at section 
105(a) No. 5. 

Some examples: 

a. Elected Board of Directors. 

b. Referenda on policy issues. 

c. Fair elections. 

d. Requiring that a certain percentage of 
the people a cooperative serves be mem¬ 
bers. 

e. Opportunity for the members to vote on 
major business and financial decisions of 
the cooperative. 

f. All of the above. 

g. Other:-. 

2. How should the term "not-for- 
profit basis" be defined? 

3. What percentage per annum 
should be permitted to be paid as divi¬ 
dends on voting stock or membership 
capital? On what basis did you arrive 
at your conclusion? 

Please look at section 105(a)2 on 
limiting dividends before answering 
this question. 

4. How should we define "low income 
person"? Should we use different defi¬ 
nitions for the Bank and for the 
Office of Self Help? 

Some examples: 

CSA guideline defines a family of four with 
an income of $6,200 as low income—about 
25 million people. Bureau of Labor Statis¬ 
tics defines a family of four with an 
income of $10,000 as low income—about 75 
million people. Title XX guideline-50 
percent of State’s median income—about 
54 million people—$8,500 for a family of 
four. 

5. How big a percentage of low 
income people—both members and pa¬ 
trons—must a cooperative serve to be 
considered a low income cooperative 
for the purpose of the Office of Self 
Help? 

6. How can the Bank and the Office 
of Self Help best encourage the 
growth of cooperatives serving low 
income people, the elderly, and inner 
city, and rural residents? 

Some examples: 

Targeting resources. 

Special technical assistance. 

Low Interest rates. 

7. Section 105(b) of the Act allows 
primary producers to borrow from the 
Bank unless the dollar volume of loans 
made to such producers exceeds 10 
percent of the gross assets of the 
Bank. What types of primary producer 
co-ops. if any, should be given priority 
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In the lending policies of the Bank? 
Should primary producer co-ops be eli¬ 
gible to apply for assistance from the 
Office of Self Help and Technical As¬ 
sistance? Should the 10-percent limit 
also apply to assistance from the 
Office? 

8. What factors should the Bank and 
the Office of Self Help take into ac¬ 
count in establishing lending prior¬ 
ities? 

SUBCOMMITTEE III—FINANCE AND 
LENDING POLICIES 

1. For what purposes does your orga¬ 
nization anticipate borrowing from the 
Co-op Bank? 

a. Emergency working capital. 

b. Seasonal working capital. 

c. New capital equipment. 

d. Used capital equipment. 

e. Commercial real estate. 

f. Residential real estate. 

g. To pay for technical assistance, training, 
or management consulting help. 

h. Refinancing. 

i. Other:-. 

2. What dollar amount of loans and 
type would you be asking the Bank 
for? 

In 1979? 

In 1980? 

Over the 5-year period. 1979-84? 

Beyond 1984? 

3. The law requires loans to be made 
at rates of interest generally prevail¬ 
ing in the area. Stock purchases can 
be included as part of this determina¬ 
tion. 

In this light, how much stock should 
a cooperative be required to purchase? 
Please read section 108(b) before an¬ 
swering this question. 

4. To assist in conversion of the 
Bank to cooperative ownership. Con¬ 
gress has given the Bank the authori¬ 
ty to require co-ops to purchase stock 
amounting to at least 1 percent and as 
much as 10 percent of the loan 
amount. 

a. Should purchase of stock be uniform 
among all borrowers and types of loans? If 
not, explain. 

b. When and at what level should stock pur¬ 
chases be made? Should they be made in 
advance: as interest is paid; in flat sums; 
or by some other met hod? 

c. Should borrowers be required to continue 
to hold stock after aU or part of their 
loans have been paid back? If so, how 
much? 

d. Should the Bank attempt to maximize 
stock purchases as a means of building up 
its capital base? Or as a means of speeding 
the retirement of Government capital? 

5. Should interest rates charged by 
the Bank be uniform to all borrowers 
or should they reflect the type of loan, 
risk involved and collateral offered? 

6. How should the Bank determine 
the impact of the loan on existing 
small businesses? 


7. To what extent would a potential 
borrower of the Bank be willing or 
able to pay for or have included in the 
cost of the loan such items as feasibil¬ 
ity studies, financial audits, appraisals 
of property for loan security purposes, 
etc.? 

8. Bank interest charges could be 
made at a fixed rate or one which 
varies with the cost of money to the 
Bank. As a cooperative Bank any earn¬ 
ings are refundable to the users of the 
Bank. Which method of interest rate 
policy would you prefer? 

SUBCOMMITTEE IV—SELF HELP 
DEVELOPMENT FUND 

1. What is an appropriate definition 
of a cooperative serving low-income 
members with respect to the Self Help 
Development Fund? This question is 
also asked in Subcommittee II on Pri¬ 
orities. How much of the Self Help De¬ 
velopment Fund should go to coops 
serving low-income people? 

2. How should we design a system of 
ongoing* public participation for the 
fund? 

Some examples: 

a. Local advisory committees. 

b. Staff liaisons with cooperatives. 

c. Questionnaires. 

d. Annual report. 

e. Other:-. 

3. What should the relationship be¬ 
tween the Fund and the Board be with 
respect to: (1) The Board reviewing 
policies of the Office (see section 201), 
and (2) operations such as Initial eval¬ 
uation of a loan? This question also 
appears under Subcommittee I. 

4. Please comment on the experience 
of taking out loan for your cooperative 
or community group, or making loans 
to such groups. What lessons could we 
learn for use in designing the loan de¬ 
livery system? 

5. For what puposes is your cooper¬ 
ative or community group likely to 
borrow from the Fund (or Bank)? 
What would be the likely size of your 
loan? 

6. What kinds of technical assistance 
would be relevant for the specific pur¬ 
pose of repaying loans? 

7. The Coop Bank Act requires that 
the Self Help Office receive a plan for 
repayment as part of every loan appli¬ 
cation. How would you project and 
document your coop’s ability to gener¬ 
ate the cash needed to make payments 
at regular intervals for principal, in¬ 
terest, and technical assistance re¬ 
ceived from the Fund? 

SUBCOMMITTEE V—TECHNICAL ASSISTANCE 

1. Through which means can techni¬ 
cal assistance best be administered? 

Some examples: 

a. Cooperatives and federations of coopera¬ 
tives. 


b. Training centers. 

c. Office of Self Help personnel. 

d. Universities. 

e. Other:-. 

2. What type of technical assistance 
would your cooperative or group find 
most useful? (you may find Title II 
sections 204, 205, 206 and 207 useful.) 

Some examples: 

a. Feasibility studies. 

b. Financial, market and operations analy¬ 
sis. 

c. Staff training. 

d. Outreach to low-income people. 

e. Consumer information. 

f. Membership recruitment. 

g. Other:-. 

3. How can the Bank and the Office 
help cooperatives leverage resources 
from other groups such as local banks, 
Federal agencies, local government, 
private foundations, and volunteers? 

4. What type of new cooperative 
services should the technical assist¬ 
ance program explore and possibly 
support? 

5. What kind of board of director 
training and membership education 
programs would your cooperative find 
useful? Would you still be interested 
in this kind of assistance if you had to 
pay for it? 

[FR Doc. 78-32375 filed 11-16-78: 8:45 am] 


[6355-01-M] 

CONSUMER PRODUCT SAFETY 
COMMISSION 

TECHNICAL ADVISORY COMMITTEE ON 
POISON PREVENTION PACKAGING 

Mating 

AGENCY: Consumer Product Safety 
Commission. 

ACTION: Notice of Meeting. 

SUMMARY: This notice announces an 
orientation meeting for new members 
of the Technical Advisory Committee 
on Poison Prevention Packaging on 
December 5, 1978, from 9 a.m. to 1 
p.m. The meeting will be held at 5401 
Westbard Avenue, Room 456, Bethes- 
da, Md. 

FOR FURTHER INFORMATION 
CONTACT: 

Sadye E. Dunn, Office of the Secre¬ 
tary, Suite 300, 1111 18th Street 
NW.. Washington, D.C. 20207, 202- 
634-7700. 

SUPPLEMENT INFORMATION: The 
Technical Advisory Committee pro¬ 
vides advice and recommendations on 
the types and kinds of products which 
require special packaging that will 
protect children from injury or illness 
resulting from handling or ingestion 
of household substances. The purpose 
of the meeting on December 5 is to 
provide orientation on the role and 
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work of the Technical Advisory Com¬ 
mittee for new members of the Com¬ 
mittee. The meeting Is open to the 
public; however, space is limited. Per¬ 
sons who wish to make oral or written 
presentations to the Technical Adviso¬ 
ry Committee should notify the Office 
of the Secretary (see address above) 
by November 28, 1978. The notifica¬ 
tion should list the name of the indi¬ 
vidual who will make the presentation, 
the person, company, group, or indus¬ 
try on whose behalf the presentation 
will be made, the subject matter and 
the approximate time requested. Time 
permitting, these presentations and 
other statements from the audience to 
the Committee may be allowed by the 
presiding officer. 

Dated: November 14. 1978. 

$adye E. Dunn, 
Secretary , Consumer 
Product Safety Commission. 

IFR Doc. 78-32417 Piled 11-16-78; 8:45 am] 


11410-01-M] 

COPYRIGHT ROYALTY TRIBUNAL 

POLICY AS TO DISCLOSURE OF INFORMATION 
CONCERNING LOCATIONS OF CERTAIN 
PHONORECORD PLAYERS (JUKEBOXES) 

AGENCY: Copyright Royalty Tribu¬ 
nal (Tribunal). 

ACTION: Pinal statement of agency 
policy. 

SUMMARY: This notice is published, 
under authority of 17 U.S.C. 116(c)(5), 
to establish the policy and practice of 
the Copyright Royalty Tribunal as to 
the disclosure of information concern¬ 
ing the location of certain jukeboxes, 
which data has been filed with the 
Tribunal as required by its regula¬ 
tions. 

EFFECTIVE DATE: November 9. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas C. Brennan, Chairman. 
Copyright Royalty Tribunal, 202- 
653-5175. 

SUPPLEMENTARY INFORMATION: 
The Copyright Royalty Tribunal 
adopted a regulation, which became 
effective October 10, 1978, providing 
for the filing in the offices of the Tri¬ 
bunal of current listings of locations 
where licensed jukeboxes are placed 
and the number of jukeboxes at such 
locations. The regulation was pub¬ 
lished in the Federal Register of Sep¬ 
tember 12. 1978 (43 FR 40498). 

At a public meeting on November 9, 
1978, the Tribunal considered and, 
after hearing the views of interested 
parties, determined its policy and 
practice as to the disclosure of the 
jukebox location lists. 


The text of the Copyright Royalty 
Tribunal Policy statement is as fol¬ 
lows: 

Subject: Criteria and Procedures for 

the Disclosure of Jukebox Loca¬ 
tion Lists 

Resolved , That the Copyright Royal¬ 
ty Tribunal should not disclose the 
actual location lists filed by jukebox 
operators pursuant to the Copyright 
Royalty Tribunal's regulations requir¬ 
ing licensed jukebox operators to file 
location lists with the Copyright Roy¬ 
alty Tribunal. 

In the form that the Copyright Roy¬ 
alty Tribunal receives said informa¬ 
tion from the operators, the Copyright 
Royalty Tribunal shall not disclose to 
any person the name of any jukebox 
operator corresponding to any identifi¬ 
able or particular location list. 

Further resolved , That the Copy¬ 
right Royalty Tribunal shall compile a 
catalog listing the number of juke¬ 
boxes by state, and if possible, by local 
governmental entities. Such a catalog 
shall be made available to persons who 
can reasonably be expected to have a 
claim. 

Upon application by persons who 
can reasonably be expected to have a 
claim, the Copyright Royalty Tribunal 
shall make available a selected loca¬ 
tion identification, determined and 
compiled by the Copyright Royalty 
Tribunal from information received 
from jukebox operators. 

Dated: November 9, 1978. 

Thomas C. Brennan. 

Chairman. 

[FR Doc. 78-32467 Filed 11-16-78; 8:45 am] 


[3810-70-M] 

DEPARTMENT OF DEFENSE 

Offic* of (ho Secretary 

DEFENSE SCIENCE BOARD TASK FORCE ON 
STRATEGIC PLANNING, EXPERIMENT IN THE 
MARITIME BALANCE AREA 

Advisory Committee Meeting 

The Defense Science Board Task 
Force on Strategic Planning Experi¬ 
ment in the Maritime Balance Area 
will meet in closed session on Decem¬ 
ber 11, 1978, in Arlington, Va. 

The mission of the Defense Science 
Board is to advise the Secretary of De¬ 
fense and the Under Secretary of De¬ 
fense for Research and Engineering on 
scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. 

A meeting of the Task Force on 
Strategic Planning Experiment in the 
Maritime Balance Area has been 
scheduled for December 11, 1978, to 
discuss the conduct of the experiment 
in applying business policy/strategic 


planning concepts to the development 
of a competitive strategy for the mari¬ 
time balance area. The Task Force and 
its associated Navy study group w r ill 
focus on the long-term competition be¬ 
tween the United States and the 
Soviet Union in the maritime area. 

In accordance with section 10(d) of 
appendix I. title 5. United States Code, 
it has been determined that this De¬ 
fense Science Board Task Force meet¬ 
ing concerns matters listed in section 
552b(c) of title 5. of the United States 
Code, specifically subparagraph (1) 
thereof, and that accordingly this 
meeting will be closed to the public. 

Dated: November 14, 1978. 

Maurice W. Roche, 
Director , 

Correspondence and Directives. 

[FR Doc. 78-32466 Filed 11-16-78; 8:45 am] 


[3128-01-M] 

DEPARTMENT OF ENERGY 
FUEL ECONOMY OF MOTOR VEHICLES 
Availability of 1979 Gas Mileage Guide 

The Department of Energy (DOE) 
hereby gives notice of the availability 
of the 1979 Gas Mileage Guide. The 
Environmental Protection Agency 
(EPA) has issued regulations on fuel 
economy, testing, labeling and infor¬ 
mation disclosure procedures and re¬ 
quirements (40 CFR Part 600) which, 
among other things, contain require¬ 
ments for dealers of 1978 and later 
model year automobiles and light 
trucks to have copies of a booklet, the 
Gas Mileage Guide, available and on 
display in their showrooms. In this 
booklet prospective purchasers will be 
able to find the fuel economies of the 
various models of those vehicles of¬ 
fered for sale in a given model year. 
DOE is required by section 506(b)(1) 
of the Motor Vehicle Information and 
Cost Savings Act (15 U.S.C. 1901, et 
seq.), as amended by section 301 of the 
Energy Policy and Conservation Act 
(89 Stat. 871 et seq.), to publish and 
distribute this booklet. Section 
600.405-77 of the EPA regulations 
states that dealers will be expected to 
make these booklets available as soon 
as they are received by them, but in no 
case later than 15 working days after 
notification is given of booklet avail¬ 
ability. The publication today of this 
notice constitutes such notification. 

The 1979 Gas Mileage Guide is avail¬ 
able for display and distribution by 
dealers in their showrooms. Any 
dealer who has not already received 
Guides from DOE or requires addi¬ 
tional copies should request copies by 
writing to the following address, speci¬ 
fying the quantity desired of the 49- 
State and/or the California version: 
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Fuel Economy, Department of Energy, 
Office of Administration, Washington. 
D.C. 20545. 

Issued in Washington, D.C., Novem¬ 
ber 13. 1978. 

Omi Walden, 

Assistant Secretary , Conservation 

and Solar Applications. 

[FR Doc. 78-32330 Filed 11-16-78; 8:45 am] 


[3128-01-M] 

PEACEFUL USES OF ATOMIC ENERGY 
Proposed Subsequent Arrangements 

Pursuant to section 131 of the 
Atomic Energy Act of 1954, as amend¬ 
ed (42 U.S.C. 2160), notice is hereby 
given of a propcxsed subsequent ar¬ 
rangement under the Agreement for 
Cooperation between the Govern¬ 
ments of the United States and Japan 
for Civil Uses of Atomic Energy and 
the Agreement for Cooperation Be¬ 
tween the Government of the United 
States and the European Community 
for Civil Uses of Atomic Energy. 

The subsequent arrangement to be 
carried out under the above named 
agreements involves the transfer of 
46.139 kilograms of uranium enriched 
to 93.3 percent U-235 from Germany 
to Japan. This material will be used as 
fuel in the JMTR and JRR-2 reactors. 

In accordance with section 131 of 
the Atomic Energy Act of 1954, as 
amended, it has been determined that 
this subsequent arrangement will not 
be inimical to the common defense 
and security of the United States. 

This subsequent arrangement will 
take effect no sooner than 15 days 
after publication of this notice. 

For the Department of Energy. 

Dated: November 14, 1978. 

Harold D. Bengelsdorp, 
Director for Nuclear Affairs, 
International Programs . 

[FR Doc. 78-32331 Filed 11-16-78; 8:45 am] 


[6450-01-M] 

DEPARTMENT OF ENERGY 

REQUESTS FOR INTERPRETATION FILED WITH 
THE OFFICE OF GENERAL COUNSEL 

Month of October 1978 

Notice is hereby given that during 
the month of October 1978 the re¬ 
quests for interpretation listed in the 


appendix to this notice were filed pur¬ 
suant to 10 CFR Part 205, Subpart F 
with the Office of General Counsel, 
Department of Energy (DOE). Notice 
of subsequently received requests will 
be published at the end of each calen¬ 
dar month. Copies of the requests for 
interpretation listed herein are on file 
in DOE’s public reading room. Infor¬ 
mation Access Office, GA-152, Forres- 
tal Building, 1000 Independence 
Avenue SW.. Washington, D.C. 20585. 

Interested parties may submit writ¬ 
ten comments on the listed interpreta¬ 
tion requests on or before December 
18. 1978. Comments should be identi¬ 
fied on the outside envelope and on 
documents submitted with the file 
number of the interpretation request 
and all comments should be filed with 
the Office of General Counsel. De¬ 
partment of Energy. Room 5134, 12th 


and Pennsylvania Avenue NW., Wash¬ 
ington, D.C, 20461, Attention: Diane 
Stubbs. Aggrieved parties, as defined 
in 10 CFR 205.2, will continue to re¬ 
ceive actual notice of pending inter¬ 
pretation requests in accordance with 
the current practice of the Office of 
General Counsel. 

For further information, contact 
Diane Stubbs. Office of General Coun¬ 
sel, 12th and Pennsylvania Avenue 
NW.. Room 5138, Washington. D.C. 
20461, 202-566-9070. 

Everard A. Marseglia, Jr., 

Acting Assistant General Coun¬ 
sel for Interpretations and 
Rulings , Office of General 
Counsel. 

November 9, 1978. 


Appendix.— List of Requests for Interpretation Received by the Office of General Counsel 


[Month of October 1978] 


Date received 

Name and location of 
requestor 

File No. 

Oct. 2. 1978 ....... 

_ Shell Oil Co.. William O. Riddoch. 1 Shell Plaza. P.O. Box 

2463. Houston. Tex. 77001. 

Issue: la Shell permitted to pay the onshore posted price plus 
transportation costs lor offshore crude oil when the contract 
for the purchase of the offshore crude oil refers to a posting 
providing for onshore delivery (10 CFR 212.74(b)). 

A-348 

Oct. 4. 1978. 

. Sinclair Oil Corp.. William J. Mutryn, Casson. Calligaro & 

Mutryn, 1100 Watergate Office Bldg.. 2600 Virginia Ave.. 
NW.. Washington, D.C. 20037. 

Issue: Does 10 CFR 210.62 prohibit the imposition of a finance 
charge on delinquent accounts provided that all other credit 
terms remain the same. 

A-349 

Oct. 11. 1978. 

__ National Association of Texaco Wholesalers, Inc.. Fred B. 

Causey. P.O. Box 95265. Atlanta, Oa. 30347. 

Issue: In computing its maximum lawful selling price, must a 
wholesale purchaser-reseller, which was previously a consign¬ 
ee. follow the normal business practices of its supplier (10 
CFR 212.93 and 210.62). 

A-350 

Oct. 18. 1978- 

_ Kern County Refinery. Inc., John E. Rosa. Smith, Hulsey, 

Schwalbe & Nichols, 500 Barnett Bank Bldg.. Jacksonville. 
Fla 32202. 

Issue: May a refiner Impute a lawful base price pursuant to 10 

A-351 


CTO 212.111 without reference to a comparable transaction 
where the necessary information is difficult to obtain. 


Oct. 19. 1978. 

. Consolidated Gas Supply Corp.. John E. Holtzinger. Jr.. 

Morgan. Lewis Sc Bockius, 1800 M St. NW.. Washington, D.C. 
20036. 

Issue: Are aqles made prior to Jan. 1. 1975, of NGL and NOL 
products extracted at gas processing plants owned and oper¬ 
ated by a “public utility” exempt from mandatory price con¬ 
trols (10 CFR Part 212, Subparls E and K>. 

A-352 

Oct. 20. 1978_ 

_ Shell Oil Co.. Kim Jensen Clifford. 1 Shell Plaza. P.O. Box 

2463, Houston, Tex. 77001. 

Issue: 1. Does } 32tl(a> of the Clean Air Act Amendments have 
the effect of freeing marketing costs Incurred and paid for 
the procurement and installation of vapor recovery equip¬ 
ment from the limitations of 10 CFR 2l2.83(cM2KE). 2. What 
effect does } 324(a) have on the equal application rule set 

A-353 


forth in 10 CFR 212.83(h). 

• 

Oct. 23. 1978. 

.. Indiana Farm Bureau Cooperative Association, Inc., William F. 

Paddock. 120 East Market St., Indianapolis. IncL 46204. 

Issue: Does a property retain its stripper well status If. subse¬ 
quent to certification, the property is leased to a different op¬ 
erator (10 CFR 212.54). 

A-354 

Od. 30. 1978.. 

....... Amlnoll U.S.A., Inc., A. H. Ness. P.O. Box 94193. Houston, Tex. 

77018. 

Issue: May Iso-butane be treated as a separate product from 
normal butane if it was historically priced and treated differ¬ 
ently. 

A 355 

Do. 

- John Gould. Jr.. 103 Wall Towers West. Midland. Tex. 79701 . 

Issue: Does production from a reentered well pn a unitized 
property qualify as new crude oil eligible for upper Ucr pric¬ 
ing (10 CFR 212.75 and 212.74). 

A-356 


[FR Doc. 78-32419 Filed 11-16-78; 8:45 am] 
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[6740-02-M] 

FEDERAL ENERGY REGULATORY 
COMMISSION 

[Docket No. RI78-991 

ARKANSAS LOUISIANA GAS CO. 

Petition for Declaratory Order 

November 8, 1978. 

Take notice that on September 28, 
1978, Arkansas Louisiana Gas Co. 

< Arkla). P.O. Box 21734, Shreveport, 
La. 71151, filed a petition for a de¬ 
claratory order pursuant to section 
1.7(c) of the Commission’s rules of 
practice and procedure requesting that 
the Commission end an existing con¬ 
troversy by declaring whether for 
sales of gas by producers to Arkla 
within the State of Texas the amount 
of tax adjust ment provided in section 
2.56a<b) of FERC regulations (and 
other similar applicable regulations) is 
to be calculated in accordance with 
the interpretation of the Texas tax 
statute by the Texas Comptroller of 
Public Accounts, Minerals Tax Divi¬ 
sion, as set forth in Texas natural gas 
tax rule .008 (7.5 percent) or whether 
the calculation should be done as a 
percentage of a taxable value of the 
gas that includes 100 percent of the 
production tax (8.1081 percent). 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before No¬ 
vember 30, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action^to be taken but will not 
serve to make the protestants parties 
to the'proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s rules. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. 78-32343 Filed 11-16-78; 8:45 am] 


[6740-02-M] 

(Docket No. RI79-4] 

B. J. OIL CO. 

Petition for Declaratory Order 

November 8, 1978. 

Take notice that on October 11, 
1978, B. J. Oil Co. filed, in docket 
RI79-4, a petition pursuant to 1.7(c) of 
the Commisson’s rules of practice and 
procedure requesting that the Com¬ 
mission confirm the authorization of 


B. J. Oil Co. to collect, effective as of 
April 25. 1978. 61 cents per Mcf for all 
gas sold by it to Columbia Gas Trans¬ 
mission Corp. (Columbia) for old gas 
stripper wells. 1 

Petitioner states that it is the bene¬ 
ficial owner of the following meter 
names: Walters Natural Resources 
Inc., G. W. Walters, agent; and G. W. 
Jean Walters, and that there is com¬ 
plete identity of ownership between B. 
J. Oil Co. and the above-cited meter 
names. Petitioner further claims that 
because of this Identity of interest, it 
is entitled to the benefits of the Com¬ 
mission’s order issued in docket No. 
RI79-4, on April 25, 1978, authorizing 
the collection of 61 cents per Mcf, plus 
an annual escalation of 1 cent per Mcf 
commencing on January 1, 1978. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before De¬ 
cember 1, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington. D.C. 20426. a petition to 
intervene or protest in accordance 
with the requirement of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission's rules. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc. 78-32370 Filed 11-16-78; 8:45 am] 


[6740-02-M] 

DEPARTMENT OF ENERGY 

Ftd«ral Energy Regvlotory Commission 

[Docket No. RI79-51 

BARTH ENERGY CORP. (TEXAS) 

Petition for Special Relief 

November 9, 1978. 

Take notice that on October 16, 
1978, Barth Energy Corp. (Texas) 
("Barth”), 1228 San Jacinto Building, 
Houston, Tex. 77002, filed a petition 
for special relief pursuant to § 2.76 of 
the Commission’s General Policy and 
Interpretation. Barth seeks an in¬ 
crease in its rate from 30* per Mcf at 
14.65 psia to 52.49125* per Mcf at 14.65 
psia for the sale of gas from the West 
Bay City Field, Malagorda County, 
Tex. to Valley Gas Transmission Inc. 


•See the Commission's order accepting 
settlement agreement, graining special 
relief, and permitting Intervention, which 
was issued Apr. 25, 1978, In docket No. RI77- 
26. 


Barth states that this rate would allow 
it to recover the cost of installing a 
two stage compressor and the addl- 
tonal production tax charged thereto. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before No¬ 
vember 30. 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78*~32368 Filed 11-16-76; 8:45 am] 


[6740-02-M] 

[Docket No. RI79-1] 

BLAKE HAMMAN 
Petition for Special Relief 

November 8, 1978. 

Take notice that on October 2. 1978, 
Blake Hamman (Petitioner), 706 Con¬ 
tinental Life Building, Forth Worth, 
Tex. 76102, filed a petition for special 
relief in Docket No. RI79-1 pursuant 
to § 2.76 of the Commission's General 
Policy and Interpretations (18 CFR 
2. s 76). 

Petitioner requests authorization to 
charge $1.75 per Mcf for the sale of 
gas from the Walter A. Bennett A-l 
Well, Parker and Wise Counties, Tex. 
Petitioner is entitled to 17.9022 per 
Mcf. Presently the sale is to the Natu¬ 
ral Gas Pipeline Co. of America. Peti¬ 
tioner proposes to rework the A Zone 
of the well and install a compressor in 
order to materially increase the sup¬ 
plies from the well and to insure con¬ 
tinued production. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should file a petition to 
Intervene or a protest with the Feder¬ 
al Energy Regulatory Commission. 825 
North Capitol Street NE.. Washing¬ 
ton, D.C. 20426, in accordance with 
the requirements of the Commission’s 
Rules of Practice and Procedure (18 
CFR 1.8 or 1.10). All such petitions or 
protests should be filed on or before 
December 1, 1978. All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
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to the proceeding. Any person wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. 

Kenneth P. Plumb, 
Secretary . 

[FR Doc. 78-32369 Filed 11-16-78; 8:45 ami 


[6740-02-M] 

[Docket No. EL79-21 

CENTRAL VERMONT PUBLIC SERVICE CORP. 

AND GREEN MOUNTAIN POWER CORP. 

Application 

November 9, 1978. 

Take notice that on November 3. 
1978, Central Vermont Public Service 
Corp. (Central Vermont) and Green 
Mountain Power Corp. (Green Moun¬ 
tain) filed a joint application seeking 
authority to acquire 6,000 additional 
shares of Vermont Electric Power 
Co.’s (VELCO) Class B shares of 
Common Stock. The Federal Power 
Commission in Docket No. E-7817, 
issued December 22, 1972 and in 
Docket No. E-9094. issued December 
30, 1974, authorized Central Vermont 
and Green Mountain to acquire 
VELCO Common Stock. 

Central Vermont is incorporated 
under the laws of the State of Ver¬ 
mont with its principal business office 
at Rutland, Vt., and is engaged in the 
purchase, production, transmission, 
distribution, and sale of electric 
energy in 174 towns in Vermont. Cen¬ 
tral Vermont is qualified as a foreign 
corporation in the States of New 
Hampshire and New York. Green 
Mountain is incorporated under the 
laws of the State of Vermont, with its 
principal business office at Burlington, 
Vt., and Is engaged in the purchase, 
production, transmission, distribution, 
and sale of electric energy in the 
northern portion of Vermont. Green 
Mountain is qualified as a foreign cor¬ 
poration in the State of Maine. 

VELCO is incorporated under the 
law’s of the State of Vermont, with its 
principal business office at Rutland, 
Vt.. and is engaged in the construction 
of a system for the transmission and 
distribution of St. Lawrence River 
Project and Niagara Project power 
purchased by the State of Vermont 
from the Power Authority of the State 
of New York for reallocation on an 
equitable basis to electric distribution 
facilities throughout Vermont. 

VELCO is proposing to issue First 
Mortgage Bonds, Series G, in an ag¬ 
gregate principal amount of $9 million 
and 6,000 shares of Class B Common 
Stock $100 par value, for cash at par 
in order to finance its continuing con¬ 
struction program. 


Central Vermont and Green Moun¬ 
tain propose to purchase all the addi¬ 
tional Class B stock issued by VELCO, 
in sum 6,000 shares. It is Intended that 
Central Vermont purchase 59.47 per¬ 
cent of the shares issued by VELCO 
(3,568 shares) and that Green Moun¬ 
tain purchase 40.53 percent (2,432 
shares), which is proportionate to 
their distribution of kWh in Vermont. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should file with the 
Federal Energy Regulatory Commis¬ 
sion. Washington, D.C. 20426. on or 
before December 1. 1973, petitions to 
intervene or protests in accordance 
with the Commission’s Rules of Prac¬ 
tice and Procedure (18 CFR 1.8, 1.10). 
All protests filed with the Commission 
will be considered by it in determining 
the appropriate action to be taken, but 
will not serve to make the protestants 
parties to the proceeding. Persons 
wishing to become parties to the pro¬ 
ceeding or participate as a party in 
any hearing therein must file petitions 
to intervene in accordance with the 
Commission’s Rules. The application 
is on file with the Commission and is 
available for public inspection. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-32371 Filed 11-16-78; 8:45 ami 


[6740-02-M] 

(Docket No. CP79-46] 

COLORADO INTERSTATE GAS CO. 

Applicotlon 

November 8, 1978. 

Take notice that on October 30, 
1978, Colorado Interstate Gas Co. (Ap¬ 
plicant), P.O. Box 1087, Colorado 
Springs, Colo. 80944, filed in Docket 
No. CP79-46 an application pursuant 
to section 7 of the Natural Gas Act 
and § 157.7(g) of the Regulations 
thereunder (18 CFR 157.7(g)) for a 
certificate of public convenience and 
necessity authorizing the construction 
and for permission and approval of the 
abandonment during the 12-month 
period commencing January 1, 1979, 
and operation of field gas compression 
and related metering and appurtenant 
facilities, all as more fully set forth in 
the application on file with the Com¬ 
mission and open to public inspection. 

The state purpose of this budget- 
type application is to enable applicant 
to act with reasonable dispatch in 
maintaining production from its field 
gathering operations. 

Applicant states that the estimated 
total cost of the proposed construction 
and abandonment under § 157.7(g) 
would not exceed $3,000,000 and no 
single project would exceed $500,000. 


Applicant also states that the total 
cost of said facilities would be fi¬ 
nanced from current working funds on 
hand, funds from operations, short¬ 
term borrowing, or long-term financ¬ 
ing. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
December 1, 1978, file with the Feder¬ 
al Energy Regulatory Commission. 
Washington, D.C. 20426. a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission wrtll be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person w T ishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the CommLs 
sion’s Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to jurisdiction conferred upon the 
Federal Energy Regulatory Commis¬ 
sion by sections 7 and 15 of the Natu¬ 
ral Gas Act and the Commission's 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti¬ 
tion to intervene is filed within the 
time required herein, if the Commis¬ 
sion on its own review of the matter 
finds that a grant, of the certificate 
and permission and approval for the 
proposed abandonment are required 
by the public convenience and necessi¬ 
ty. If a petition for leave to intervene 
is timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear to be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-32372 Filed 11-16-78; 8:45 ami 


[6740-02-M] 

[Docket No. CP79-261 

CONSOLIDATED GAS SUPPLY CORP. AND 
EQUITABLE GAS CO. 

Application 

November 8, 1978. 

Take notice that on October 17. 
1978, Consolidated Gas Supply Corp. 
(Consolidated), 445 West Main Street, 
Clarksburg, W. Va. 26301, and Equita- 
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ble Gas Co. (Equitable), 420 Boulevard 
of the Allies, Pittsburgh. Pa. 15219 
(jointly referred to as Applicants), 
jointly filed in Docket No. CP79-26 a 
joint application pursuant to section 
7(c) of the Natural Gas Act, for a cer¬ 
tificate of public convenience and ne¬ 
cessity authorizing the exchange of 
natural gas and construction and oper¬ 
ation of certain facilities required 
therefor, all as more fully set forth in 
the application which is on file with 
the Commission and open to public in¬ 
spection. 

Applicants state that Equitable has 
available to it a quantity of gas in the 
vicinity of Doddridge County, W. Va., 
but is unable to attach such supplies 
to its system because the heavy hydro¬ 
carbons in such supplies would liquefy 
if injected into Equitable’s system at 
certificated operating pressures of 850 
psig. It is stated that Equitable does 
not have available facilities to remove 
such hydrocarbons from its gas, but 
that Consolidated, operates extraction 
facilities in the area and is willing to 
exchange gas with Equitable. 

The application states that Equita¬ 
ble proposes to deliver up to 20,000 
Mcf of gas per day to Consolidated at 
a point of interconnection to be con¬ 
structed and operated by Equitable at 
its own expense near its West Union 
Station No. 53, in Doddridge County, 
W. Va. To accept such deliveries, it is 
stated that Consolidated would con¬ 
struct and operate approximately 1.83 
miles of 8-inch Line TL-433 and relat¬ 
ed facilities to connect its existing 
Line TL-265 with the proposed ex¬ 
change delivery point. Applicants state 
that the cost of these facilities to 
Equitable is estimated to be $1,000, to 
be financed from funds on hand and 
Consolidated’s facilities are estimated 
to cost $263,162, to be financed from 
funds on hand or from funds to be ob¬ 
tained from its parent. Consolidated 
Natural Gas Co. 

Applicants state that Consoldated 
would cause equivalent quantities of 
natural gas to be redelivered to equita¬ 
ble by Texas Eastern Transmission 
Corp., a pipeline supplier of both ap¬ 
plicants, at existing points of connec¬ 
tion in Greene and Westmoreland 
Counties, Pa. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
December 1, 1978, file with the Feder¬ 
al Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules pf Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 


tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti¬ 
tion to intervene is filed within the 
time required herein, if the Commis¬ 
sion on its own review of the matter 
finds that a grant of the certificate is 
required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion be¬ 
lieves that a formal hearing is re¬ 
quired, further notice of such hearing 
w T ill be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicants to 


[6740-02-M] 

[Docket No. ER79-44] 

FLORIDA POWER ft LIGHT CO. 

Firing 

November 7, 1978. 

Take notice that Florida Power & 
Light Co. (FPL) on October 31, 1978, 
tendered for filing an amendment to 
an agreement executed by it, entitled 
"Amendment Number Two to Agree¬ 
ment To Provide Specified Transmis¬ 
sion Service Between Florida Power & 
Light Co. and Tampa Electric Co." 
FPL states that under the Amend¬ 
ment, FPL will transmit power and 
energy for the Tampa Electric Co. 


appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb 
Secretary. 

CFR Doc. 78-32373 Filed 11-16-78; 8:45 am] 


[6740-02-M] 

[Docket Nos. RP78-20, et al.l 

COLUMBIA GAS TRANSMISSION CORP., ET AL 

Filing of Pipofino Refund Reports and Refund 
Plans 

November 8, 1978. 

Take notice that the pipelines listed 
in the Appendix hereto have submit¬ 
ted to the Commission for filing pro¬ 
posed refund reports or refund plans. 
The date of filing, docket number, and 
type of filing are also shown on the 
Appendix. 

Any person wishing to do so may 
submit comments in writing concern¬ 
ing the subject refund reports and 
plans. All such comments should be 
filed with or mailed to the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washing¬ 
ton. D.C. 20426, on or before Decem¬ 
ber 11, 1978. Copies of the respective 
filings are on file with the Commission 
and available for public inspection. 

Kenneth F. Plumb, 
Secretary. 


(TECO) as is required by TECO in the 
implementation of its Interchange 
agreement with the Fort Pierce Utili¬ 
ties Authority. FPL requests an effec¬ 
tive date of no later than 30 days after 
the date of filing. According to FPL, a 
copy of this filing was served upon the 
Senior Vice President of TECO. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion. 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
November 20. 1978. Protests will be 
considered by the Commission in de- 


Appendix 


Filing ds.ee 

Company 

Docket No. 

Type filing 

Oct 13. 1978...,.__ 

Columbia Gas Transmission Corp. 

RP78-20. 

........ Report. 

Oct. 12. 1978..:.. 

El Paso Natural Gas Co. 

RP67-9..... 

........ Do. 

Oct. 18. 1978... 

Southern Natural Gas Co... 

RP78-81. 

. Do. 

Do... 

Tennessee Gas Pipe Line Co..~.. 

RP75-13, et al . 

. Do. 

Oct. 13. 1978... 

Trans westem Pipeline Co.............. 

AR70-1. 

. Do. 

Oct. 20. 1978. 

Mid Lousiana Gas Co. 

AR61-2. 


Do..,.. 

Texas Eastern Transmission Corp. 

AR64-2. et al.. 

.. Do. 

Oct. 23. 1978.... 

Do... 

Panhandle Eastern Pipeline.. 

Mid* Louisiana Gas Co....... 

RP77-6.. 

_ Plan. 

Oct. 26. 1978.... 

Algonquin Gas Transmission Co. 

RP76-15. 

. Do. 





[FR Doc. 78-32341 Filed 11-16-78; 8:45 am] 
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termining the appropriate action to be 
taken, but will not serve to make prot- 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32344 Piled 11-16-78; 8:45 am] 


[6740-02—M] 

[Docket No. RP78-76] 

GAS RESEARCH INSTITUTE 

Proposed Change in Gas Research Institute 
Charge 

November 7, 1978. 

Take notice that Great Lakes Gas 
Transmission Co. (Great Lakes), on 
October 16, 1978, tendered for filing 
Twenty-Ninth Revised Sheet No. 57. 
to its PPC Gas Tariff. First Revised 
Volume No. 1, proposed to be effective 
January 1. 1979. 

Great Lakes states that the revised 
tariff sheet reflects the GRI adjust¬ 
ment related to the Gas Research In¬ 
stitute’s 1979 Research and Develop¬ 
ment Program as approved by Com¬ 
mission Opinion No. 30 (RP78-76) 
issued September 21,1978. 

Great Lakes also states that copies 
of this filing have been served upon its 
customers and the Public Service 
Commissions of Minnesota, Wisconsin, 
and Michigan. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion. 825 North Capitol Street NE., 
Washington, D.C. 20425, in accordance 
with §§ 1.8 and 1.10 of the Commis¬ 
sion's Rules of Practice and Procedure 
(18 CFR 1.8. 1.10). All such petitions 
or protests should be filed on or before 
November 20, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make prot- 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32345 Filed 11-16-78; 8:45 am] 


[6740-02-M] 

[Docket No. RP78-76] 

GAS RESEARCH INSTITUTE 
Proposed Changes In FERC Gat Tariff 

November 7. 1978. 

Take notice that Kansas-Nebraska 
Natural Gas Co.. Inc. (Kansas-Nebras¬ 
ka) on October 16, 1978. tender ed fo r 
filing proposed changes in its FERC 
Gas Tariff, Third Revised Volume No. 
1. Kansas-Nebraska states that such 
filing is in compliance with Opinion 
No. 30 issued September 21. 1978 in 
Docket No. RP78-76. This filing will 
increase Kansas-Nebraska's rates 
charged its jurisdictional customers 
pursuant to the Gas Research Insti¬ 
tute Charge Adjustment provision 
(section 21) of its FERC Gas Tariff, 
Third Revised Volume No. 1 by the 
amount of 2.3 mills per Mcf. This 
filing is proposed to become effective 
January 1, 1978. 

Copies of the filing have been served 
on the company's jurisdictional cus¬ 
tomers and other Interested persons, 
including public bodies. 

Any person desiring to be heard or 
make any protest with reference to 
this filing should, on or before Novem¬ 
ber 20, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis- 
sion 's Ru les of Practice and Procedure 
(18 CFR 1.8 or 1.10) under the Regula¬ 
tions of the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to 
be taken but will not serve to make 
the protestants parties to the proceed¬ 
ing. Any person wishing to become a 
party to a proceeding or to participate 
as a party in any hearing therein must 
file a petition to intervene in accord¬ 
ance with the Commission’s Rules. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. 78-32346 Filed 11-16-78; 8:45 am] 


[6740-02-M] 

[Docket No. ER79-41] 

HARTFORD ELECTRIC LIGHT CO. 

Filing 

November 7, 1978. 

Take notice that on October 30, 
1978, the Hartford Electric Light Co. 
(HELCO) tendered for filing an ex¬ 
change agreement (the “Agreement") 
between HELCO and Montaup Elec¬ 
tric Co. (Montaup). The Agreement, 
dated as of March 20, 1978, provides 


for HELCO to exchange capacity and 
energy In South Meadow Unit Nos. 11, 
12. 13, and 14 gas turbine generating 
units for capacity and energy from 
Montaup’s system having the charac¬ 
teristics of two oil-fired base load type 
generating units located at Canal Sta¬ 
tion, according to HELCO. 

The Agreement provides that the 
parties will determine prior to 12:01 
a.m. on Monday of each week during 
the term of the Agreement whether it 
is economically advantageous to the 
parties that an exchange, pursuant to 
the Agreement, shall take place during 
that week, according to HELCO. 

HELCO will pay capacity charges to 
Montaup in an amount equal to 
$0.003/kilowatthour times the 
kilowatthours delivered during each 
w'eek; HELCO will pay energy charges 
to Montaup at a cost of $0,018/ 
kilowatthour subject to adjustment to 
reflect changes in fuel price at Canal; 
Montaup will pay HELCO's incre¬ 
mental cost of providing any energy 
taken by Montaup pursuant to the 
Agreement according to HELCO. 

HELCO requests an effective date of 
March 20, 1978 for the Agreement. 

Montaup has filed a certificate of 
concurrence in this docket. 

The Agreement has been executed 
by HELCO and by Montaup and 
copies have been mailed to each of 
them, according to HELCO. 

Any persons desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest to the Fed¬ 
eral Energy Regulatory Commission. 
825 North Capitol Street NE., Wash¬ 
ington, D.C. 20426 in accordance with 
§§ 1.8 and 1.10 of the Commission’s 
Rules of Practice and Procedure (18 
CFR 1.8, 1.10). All such petitions of 
protests should be filed on or before 
November 20. 1978. Protests will be 
considered by the Commission in de¬ 
termining appropriate action to be 
taken, but will not serve to make prot¬ 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb 
Secretary. 

[FR Doc. 78-32347 Filed 11-16-78; 8.45 am] 


[6740-02-M] 

[Docket No. ER79-42] 

HARTFORD ELECTRIC LIGHT CO. 

Filing 

November 7, 1978. 

Take notice that on October 30, 
1978, the Hartford Electric Light Co. 
(HELCO) tendered for filing an ex¬ 
change agreement (the Agreement) 
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between HELCO and New Bedford 
Gas <Sc Edison Light Co. (New Bed¬ 
ford). The Agreement, dated as of Feb¬ 
ruary 24, 1978, provides for HELCO to 
exchange capacity and energy in 
South Meadow Unit Nos. 11. 12. 13,. 
and 14 gas turbine generating units for 
capacity and energy from New Bed¬ 
ford’s system having the characteris¬ 
tics of two oil-fired base load type gen¬ 
erating units located at Canal Station, 
according to HELCO. 

The Agreement provides that the 
parties will determine prior to 12:01 
a.m. on Monday of each week during 
the term of the Agreement whether it 
is economically advantageous to the 
parties that an exchange, pursuant to 
the Agreement, shall take place during 
that week, according to HELCO. 

HELCO will pay capacity charges to 
New Bedford in an amount equal to 
$0.003/kilowatthour times the 
kilowatthours delivered during each 
week: HELCO will pay energy charges 
to New Bedford at a cost of $0,018/ 
kilowatthour subject to adjustment to 
reflect changes in fuel price at Canal; 
New Bedford will pay HELCO’s incre¬ 
mental cost of providing any energy 
pursuant to the Agreement, according 
to HELCO. 

HELCO requests an effective date of 
February 27, 1978 for the Agreement. 

New Bedford has filed a certificate 
of concurrence in this docket. 

The Agreement has been executed 
by HELCO and by New Bedford and 
copies have been mailed to each of 
them, according to HELCO. 

Any persons desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest to the Fed¬ 
eral Energy Regulatory Commission. 
825 North Capitol Street NE.. Wash¬ 
ington, D.C. 20426, in accordance with 
the §§ 1.8 and 1.10 of the Commission’s 
Rules of Practice and Procedure (18 
CFR 1.8, 1.10). All such petitions or 
protests should be filed on or before 
November 20, 1978. Protests will be 
considered by the Commission in de¬ 
termining appropriate action to be 
taken, but will not serve to make Prot¬ 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-32348 Filed 11-16-78; 8:45 am) 


[6740-02-M] 

[Docket No. ER79-391 

INTERSTATE POWER CO. 

Filing 

November 7, 1978. 

Take notice that Interstate Power 
Co. (Company) on October 30. 1978, 
tendered for filing an electric service 
agreement dated September 5. 1978, 
with the city of Jackson, Minn. This 
Agreement proposes to supersede and 
cancel the electric service agreement 
dated October 20. 1959. F.E.R.C. Elec¬ 
tric Service Rate Schedule. No. 38. Ac¬ 
cording to the Company the proposed 
agreement will provide for transmis¬ 
sion service of Western Area Power 
Administration power, and Missouri 
Basin Municipal Power Agency 
energy, through Company’s facilities, 
to the community. 

The Company requests waiver of the 
Commission’s notice requirements to 
allow for an effective date of August 2, 
1978. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE.. 
Washington. D.C. 20426, in accordance 
with §§ 1.& and 1.10 of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). Ail such petitions 
and protests should be filed on or 
before November 20, 1978. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
the protestants parties to the proceed¬ 
ing. Any person wishing to become a 
party must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32349 Filed 11-16-78; 8:45 am] 


[6740-02-M] 

(Docket No. RP79-8) 

KANSAS NEBRASKA NATURAL GAS CO., INC 
Propoied Change* In FERC Gat Tariff 

November 7. 1978. 

Take notice that Kansas-Nebraska 
Natural Gas Co.. Inc., on October 31, 
1978 tendered for filing proposed 
changes in its FERC Gas Tariff. Third 
Revised Volume No. 1. Kansas-Nebras¬ 
ka states that the proposed change 
would increase revenues from jurisdic¬ 
tional sales and service by $8,618,706 
based on the 12-month period ending 
June 30. 1978. as adjusted for known 
and reasonably measurable changes. 

Kansas-Nebraska states that the ju¬ 
risdictional rates filed herewith are de¬ 


signed to enable Kansas-Nebraska to 
recover increases in its jurisdictional 
cost of service resulting from: (1) addi¬ 
tional facilities required to connect 
new sources of supply and to maintain 
deliverability from existing sources of 
supply; (2) gas exploration and devel¬ 
opment; (3) increased purchased gas 
and royalty costs; (4) increased operat¬ 
ing costs including higher costs of 
labor, materials and supplies; (5) in¬ 
creased revenues needed to provide a 
return of 11.38 percent on its utility 
investment; and (6) increased income, 
payroll and property taxes. 

Kansas-Nebraska states that copies 
of the filing were served upon the 
company’s jurisdictional customers 
and interested public bodies. 

Kansas-Nebraska requests that the 
tendered sheets be accepted for filing 
and be permitted to become effective 
after 30 days following the date of 
filing. 

In addition, Kansas-Nebraska ten¬ 
dered for filing Substitute Sixth Re- 
vised She et No. 4 to Kansas-Nebras- 
ka’s FERC Gas Tariff, Third Revised 
Volume No. 1. proposing to Increase 
revenues from jurisdictional sales by 
approximately $5.3 million in the 
event the Commission suspends its 
general rate increase for 5 months. 
Kansas-Nebraska states that these 
proposed rates are designed to enable 
Kansas-Nebraska to recover its in¬ 
creased purchased gas and royalty 
costs resulting from the enactment of 
the Natural Gas Policy Act. 

Any person desiring to be heard or 
make any protest with reference to 
this filing should, on or before Novem¬ 
ber 20, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) under the Regula¬ 
tions of the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to 
be taken but will not serve to make 
the protestants parties to the proceed¬ 
ing. Any person wishing to become a 
party to a proceeding or to participate 
as a party in any hearing therein must 
file a petition to intervene in accord¬ 
ance with the Commission’s Rules. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32350 Filed 11-16 78; 8:45 ami 


[6740-02-M] 

[Docket Nos. CP77-1; CP70-297; CP76-274; 
CP76-121; CP75-271 and CP74-92: CP76- 
494; CP74-62; CP76-259: CP74-64; CI77- 
163; CI77-164] 
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McCULLOCH INTERSTATE GAS CO., ET AL 

Order Consolidating Proceedings, Granting Pe¬ 
tition for Declaratory Order and Establishing 
Hearing Procedures 

November 8, 1978. 

The above captioned applications in¬ 
volve. are related to or will be affected 
by a proposal whereby Colorado Inter¬ 
state Gas Co. (CIG) will acquire cer¬ 
tain pipeline and other facilities cur¬ 
rently owned and operated by McCul¬ 
loch Interstate Gas Co. (Mclnterstate) 
in Converse and Campbell Counties, 
Wyo., and Mclnterstate will sell and 
transfer its remaining facilities in that 
area to its affiliates, McCulloch Gas 
Processing Co. (McProcessing) and 
McCulloch Gas Transmission Co. 
(McTransmission). If the proposed 
transactions are approved Mclnter¬ 
state will cease to be a natural gas 
company as defined by section 2(6) of 
the Natural Gas Act (15 U.S.C. 
717a(6)), and its jurisdictional facili¬ 
ties will continue to be operated by 
CIG or as allegedly non-jurisdictional 
intrastate facilities by McProcessing 
and McTransmission. Due to the com¬ 
plex and related nature of these pro¬ 
ceedings. a thorough review of the fil¬ 
ings and submitted data and documen¬ 
tation is set forth herein. 

Mclnterstate’s application to aban¬ 
don its interstate activities was filed 
approximately 6 years subsequent to 
the issuance of Commission authoriza¬ 
tion approving Mclnterstate’s en¬ 
trance into the interstate market.* By 
order issued June 19, 1970, (43 FPC 
909), Mclnterstate was issued a certifi¬ 
cate authorization, in Docket No. 
CP70-230, for the acquisition, con¬ 
struction and operation of gas tra^- 
mission facilities extending 160 miles 
from the Recluse Field, Campbell 
County, Wyo., in a southerly direction 
through the Hilight Field. Campbell 
County. Wyo., to a point near Douglas, 
Wyo., where the facilites interconnect¬ 
ed with CIG’s transmission system. Si¬ 
multaneously, CIG was authorized to 
construct and operate the intercon¬ 
necting facilities at Douglas. The par¬ 
ties had alleged that the construction 
and operation of these facilites would 
make available residue gas at various 
processing plants in the Powder River 
Basin available to CIG as an addition¬ 
al source of supply to meet its 1971 gas 
supply requirements. The total esti¬ 
mated cost of the project at the time 
of certification exceeded $14 million. 

Pursuant to that arrangement, 
Mclnterstate has purchased natural 
gas from producers in the Powder 
River Basin area in Wyoming, where 


*The • Commission'’ when used in the con¬ 
text of an action taking place before Octo¬ 
ber 1. 1977. refers to the Federal Power 
Commission; when used otherwise, the ref¬ 
erence is to the Federal Energy Regulatory 
Commission. 


McProcessing is the principal supplier. 
McProcessing purchases and processes 
casinghead gas produced in conjunc¬ 
tion with oil in addition to selling resi¬ 
due gas to McInterstaXe in interstate 
commerce. The sales are made at the 
tailgate of the following processing 
plants: Ute, Gas Draw, Oedekoven. Ja- 
mison-Prong, Hilight, Gillette-Kitty, 
and Gillette-Recluse Plants pursuant 
to McProcessing’s FPC Rate Schedule 
No. 3. Mclnterstate transports and 
sells the gas to McTransmission w T hose 
excess volumes are sold to CIG. 

On October 1, 1976, 2 Mclnterstate 
filed, in Docket No. CP77-1, an appli¬ 
cation seeking authorization pursuant 
to Section 7(b) of the Natural Gas Act 
for the (a) abandonment and sale of 
all of its interstate facilities, (b) the 
abandonment of the sale for resale in 
interstate commerce to CIG and (c) 
the abandonment of transportation 
service provided CIG. Mclnterstate 
proposes to abandon its interstate fa¬ 
cilities by sale to CIG and its two af¬ 
filiates, McTransmission and McPro¬ 
cessing. 

Pursuant to the proposed transac¬ 
tion. Mclnterstate proposes to sell to 
CIG the following facilities: 

1. Approximately 71 miles of 16-inch trans¬ 
mission line extending from a point near 
the outlet of McProcessing's Hilight 
Plant, located in Campbell County, Wyo.. 
to the point of interconnection with CIG's 
Powder River Lateral in Converse County, 
Wyo.; 

2. An inert gas generation and compression 
facility located at the Hilight Plant; 

3. Certain measurement facilities located in 
Converse County. Wyo., used in connec¬ 
tion with the purchase of gas from the Su¬ 
perior Oil Co. (Superior) in the Bear 
Creek Field. Converse County, Wyo.; and 

4. Approximately 3.5 miles of 4-inch pipeline 
and associated measurement facilites lo¬ 
cated in Converse County, Wyo., and used 
in connection with the purchase of gas 
from Clyde C. Lamar and William L. 
Pease (Lamar and Pease) in the Manning 
Field. Converse County. Wyo. 

Mclnterstate proposes to sell to 
McTransmission the following facili¬ 
ties, all located in Campbell County, 
Wyo.: 

1. 39.8 miles of 6-lnch pipeline from the Re¬ 
cluse Processing Plant to Kitty Junction; 

2. 9.6 miles of 4-lnch* and 10 miles of 8-inch 
pipeline from Kitty Junction to the Kitty 
Processing Plant; 

3. 38 miles of 12-inch pipeline from the 
Kitty Plant to the Hilight Plant; 

4. The Oedekoven Lateral. 3.5 miles of 6- 
inch pipeline connecting with the 6-inch 
Recluse to Kitty Junction pipeline; 

5. The Gas Draw Lateral, 7.5 miles of 4-inch 
pipeline connecting with the Recluse to 
Kitty Junction line; 


’Mclnterstate filed a supplement to the 
Initial application on May 23, 1976. Re¬ 
sponses to requests for additional informa¬ 
tion were submitted on May 29. 1977, and on 
May 31, 1978. 

’Although granted certificate authority in 
Docket No. CP70-231, Mclnterstate never 
acquired this pipeline segment.. 


6. The Jamison Prong Lateral, 2.1 miles of 
4-inch pipeline connecting with the Kitty 
Junction to Kitty lines; 

7. The Gas Draw Junction Compressor Sta¬ 
tion with 1.500 compressor horsepower; 

8. 250 compressor horsepower located at the 
Jamison Prong Plant; and 

9. Those facilities which have been Installed 
subsequent to the aforementioned facili¬ 
ties certificated in Docket No. CP70-231. 

Also, Mclnterstate proposes to aban¬ 
don its 4.000 compressor horsepower 
located at the Hilight Plant. 

Additionally, Mclnterstate seeks au¬ 
thorization to accomplish the follow¬ 
ing: 

1. To abandon the sale for resale in inter¬ 
state commerce which is made to CIG: 4 * * 

2. To abandon the transportation service 
provided to CIG and; * 

3. To assign to McProcessing the transporta¬ 
tion service provided to Atlantic Richfield 
Company (ARCO) under tfiat certain 
Transportation Agreement, oillette Gas 
Plant, Campbell County. Wyo. by and be¬ 
tween ARCO and Mclnterstate (successor 
to McTransmission) dated September 1, 
1969; and to request from the Commission 
a continued disclaimer of jurisdiction over 
such transportation service as set forth in 
Docket No. CP70-231.* 

The estimated net book values of fa¬ 
cilities and other assets, including line 
pack and intangibles, to be sold to 
CIG, McTransmission and McProcess¬ 
ing are $3,407,913. $1,831,653, and 
$434,871 respectively, on December 31, 
1976. 

Should the proposed abandonment 
be granted, Mclnterstate would cease 
to be a “natural gas company” under 
the Natural Gas Act. The sale to CIG 
under Rate Schedule PLr-1 will be sup¬ 
planted by a new sale made to McPro¬ 
cessing pursuant to an application 
filed in Docket No. 077-164 on De¬ 
cember 20, 1976. As the facilities uti¬ 
lized by Mclnterstate to transport gas 
for CIG under Rate Schedule X-l will 
be sold to CIG. the transportation 
service will, in effect be continued by 
CIG. 

On August 23, 1976, 7 CIG filed, in 
Docket No. CP76-494, an application 
for authorization pursuant to section 
7(c) to acquire and operate from Mcln¬ 
terstate certain facilities previously 
described and perform several trans¬ 
portation sendees presently performed 
by Mclnterstate. CIG proposes to pur¬ 
chase the facilities for an amount 
equal to the greater of the net book 


4 By order issued in Docket No. CP78-231 
on June 19. 1970. such sales were authorized 
under Mclnterstate's Rate Schedule PL-1. 

•By order issued in Docket No, CP74-92, 
on February 11. 1976. the Commission au¬ 
thorized such service under Mclnterstate's 
Rate Schedule X-l. 

•The Commission deferred ruling on the 
original request. See order issued in same 
docket on June 19. 1970. 

’CIG supplemented its applications in re¬ 
sponse to requests for additional Informa¬ 
tion on May 19. 1977 and June 5. 1978. 
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value or fair market salvage value of 
such facilities at the time of closing. 
In addition. CIG will pay Mclnterstate 
for (1) any gas previously delivered 
Mclnterstate by but not yet paid for 
by CIG, (2) the line pack in Mclnter¬ 
state’s 16-inch Line, and (3) the intan¬ 
gibles on Mclnterstate’s books attrib¬ 
utable to the assets to be sold and ac¬ 
quired. The total net book value of the 
facilities to be acquired plus payments 
for line pack and intangibles is esti¬ 
mated to be $3,374,206 on December 
31. 1976. 

Mclnterstate has also agreed to 
assign to CIG: 

1. Mclnterstate's Gas Purchase Agreement 
dated July 21, 1972, with Superior for the 
purchase of gas produced by Superior 
from Bear Creek Field; and 

2. Mclnterstate’s Gas Purchase Agreement 
dated April 1, 1976, with Lamar and Pease 
and Champlin Petroleum for the purchase 
of gas from the Manning Field. 

Furthermore, pursuant to the pro¬ 
posed Gas Sales Agreement, McPro- 
cessing agrees to sell and deliver to 
CIG the following: 

1. Twenty-five percent of the residue gas 
from the Hilight Plant attributable to the 
Hilight Field, and 

2. Approximately 50 percent of the residue 
gas from the Well Draw Gas Plant attrib¬ 
utable to gas produced from the Well 
Draw field. 

In addition to the above, Mclnterstate 
and its affiliated companies have 
granted CIG the ‘Tight to first refus¬ 
al" to purchase gas or meet any bona 
fide offer to purchase gas which such 
companies may have from time to 
time for sale in interstate commerce 
from the Powder River Basin of Wyo¬ 
ming and Montana. Should any gas 
become available in the region north 
of the Hilight Plant, CIG states the 
construction of additional facilities 
may be necessary. Such construction 
would be necessary Inasmuch as the 
facilities acquired by McTransmission 
north of Hilight are intended for 
solely intrastate operation. 

CIG also proposes to transport cer¬ 
tain gas volumes from the Spearhead 
Ranch and Bear Creek (Allemand) 
areas * for Mountain Fuel Supply Co. 
(Mountain Fuel). Such volumes, to¬ 
gether with certain volumes for CIG. 
are presently being transported by 
Mclnterstate pursuant to its Rate 
Schedule X-l. Under this arrange¬ 
ment, CIG and Mountain Fuel will be 
required to submit the requisite tariff 
filings to provide for the delivery by 
Mountain Fuel of the Spearhead 


•Although the Bear Creek (Allemand) 
Area and the Bear Creek Field are essential¬ 
ly in the same location, they represent to 
distinct supply sources, the former involving 
the purchase of gas by CIG from Colorado 
Oil and Gas Corp. and the latter involving 
the purchase of gases by McTransmission 
from Superior. 


Ranch and Bear Creek (Allemand) vol¬ 
umes to, and the transportation by 
CIG. In addition. CIG proposes to 
transport for McProcessing up to a 
maximum of 1,500 Mcf of gas per day 
for ultimate delivery to certain intra¬ 
state customers of McTransmission. 

The purpose of the proposed aban¬ 
donment and transfer of the afore¬ 
mentioned facilities and services Is to 
place CIG in a posture of being able to 
connect new supplies in the Powder 
River Basin more expeditiously with¬ 
out the necessity of making transpor¬ 
tation arrangements with a third 
party. In its filings and submitted 
data, CIG has predicted that the dedi¬ 
cation of additional reserves to plants 
north of Hilight Is unlikely whereas 
there are indications of new reserves 
in the area surrounding the 71 miles 
of pipeline it proposes to acquire. 
During the first three years subse¬ 
quent to the abandonment. CIG would 
be assured of receiving additional sup¬ 
plies due to the proposed assignment 
of 25 percent of the Hilight reserves 
and 50 percent of the Well Draw pro¬ 
ducer reserves in addition to Manning, 
Spearhead Ranch and Bear Creek re¬ 
serves. 

Perhaps most Important. Mclnter¬ 
state wants to terminate its interstate 
gas transmission activities. Mclnter¬ 
state asserts that its gas supply is 
dwindling and it is now curtailing 
McTransmission’s Industrial interrupt¬ 
ible customers north of Hilight. Pro¬ 
ducer and industrial sales are curtailed 
during the heating season. 

Contrary to CIG’s projections. Mcln¬ 
terstate projects McTransmission will 
have greater access to new T reserves 
and thereby eliminate its current level 
of curtailment subsequent to the grant 
of abandonment. Mclnterstate asserts 
that it is currently foreclosed from 
competing for these new supplies due 
to its limited budget authority. It 
argues that larger competitors have 
larger rate bases and consequently, 
greater budget authority so that they 
are able to immediately connect new 
sources of gas rather than seek certifi¬ 
cation from the Commission for new 
facilities.* 

A significant element of this pro¬ 
posed transaction is Mclnterstate’s re¬ 
quest for a continued disclaimer of ju¬ 
risdiction over transportation of 


•In making these predictions. Mclnter¬ 
state is presuming that the Wyoming Public 
Service Commission will authorize McTrans¬ 
mission’s purchase of these facilities which 
would substantially increase its rate base 
and expenses and thereby Its distribution 
rates with indeterminate benefits flowing to 
existing users. Mclnterstate has admitted 
that the immediate effect of the abandon¬ 
ment will be a reduction of available sup¬ 
plies to McTransmission. Due to that Com¬ 
mission’s concern over the potential effect 
on its ctistomers. it has intervened in these 
proceedings. 


ARCO gas to MDU. MDU purchases 
approximately 67 percent of the avail¬ 
able interstate residue gas sold from 
the ARCO Gillette, Wyo.. gas-process¬ 
ing plant. The Gillette gas-processing 
plant is an accounting unit made up of 
the Recluse gas-processing plant to 
the north and the Kitty gas-processing 
plant to the south. The Recluse gas¬ 
processing plant delivers interstate 
residue gas directly to both MDU and 
Mclnterstate. The Kitty gas process¬ 
ing plant delivers interstate residue 
gas directly to Mclnterstate on a juris¬ 
dictional interstate basis and to 
McTransmission on a non jurisdic¬ 
tional basis. 

The total average residue gas pro¬ 
duction from the Recluse and Kitty 
plants (Gillette Plant Unit) is approxi¬ 
mately 216 MMcf/month, approxi¬ 
mately 145 MMcf/month is purchased 
by MDU; 99 MMcf/month of such pro¬ 
duction is delivered directly to MDU 
without the utilization of any of Mcln¬ 
terstate’s jurisdictional pipeline 
system. The balance of this residue 
gas (145-99 = 46 MMcf /month) is now 
exchanged or transported by Mclnter¬ 
state through Its jurisdictional pipe¬ 
line facilities. 

As proposed. McProcessing will 
assume Mclnterstate’s obligation to 
provide transportation service for 
ARCO. Mclnterstate has requested “a 
continued disclaimer of jurisdiction" 
for McProcessing, referring to the 
Commission’s order issued June 19, 
1970 in Docket No. CP70-230. et al. In 
the above-referenced order, the Com¬ 
mission did not disclaim jurisdiction 
but it rather deferred ruling on the ju¬ 
risdictional aspects of the transporta¬ 
tion service stating “• • • McCullock 
Interstate alleges that these oper¬ 
ations are non-jurisdictional; however, 
the authorization hereinafter granted 
should not be construed to Imply Com¬ 
mission acquiescence in the alleged 
nonjurisdictional status of these oper¬ 
ations" (43 FPC 911). Mclnterstate 
states that should its request for a dis¬ 
claimer be denied, the remaining alter¬ 
natives are the following: (a) to seek 
abandonment of service in interstate 
commerce and attempt to accomodate 
delivery of MDU’s contract dedication 
from the Kitty plant on an intrastate 
basis at Billy Creek Storage through 
McTransmission, or (b) attempt to ne¬ 
gotiate MDU’s acquisition of the facili¬ 
ties required to provide the transpor¬ 
tation service. 

There is no evidence of MDU’s will¬ 
ingness to consider either of these pro¬ 
posals. The contractual agreements 
executed by MDU and Mclnterstate 
expressly impose upon Mclnterstate 
the obligation to effectuate the ex¬ 
change arrangement in order to avoid 
the necessity for duplication of facili¬ 
ties. Moreover, either proposal would 
necessitate the filing of applications to 
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abandon and transfer service which 
are not before us. 

Upon review, it appears that the 
transportation service currently being 
performed is jurisdictional and would 
continue to be so if performed by 
McProcessing. As admitted by Mcln- 
terstate, transportation of the residue 
gas to MDU is exchanged or transport¬ 
ed through its jurisdictional facilities. 
It is well-established that such ar¬ 
rangements require certificate author¬ 
ity pursuant to section 7(c) of the 
Act. 10 We therefore direct Mclnter- 
state to file an application seeking 
such certification within thirty (30) 
days of the issuance of this order. 

Another jurisdictional issue arises 
from this transaction due to the pro¬ 
posed transportation arrangements of 
gas for McProcessing to McTransmis- 
sion’s customers south of Hillght. 
Presently. McTransmission has com¬ 
mitments to deliver gas along Mclnter¬ 
state’s transmission line to various 
residential, commercial and industrial 
customers within Wyoming which 
service Mclnterstate provides. Under 
the instant proposal. CIG would con¬ 
tinue these deliveries to McTransmis¬ 
sion, pursuant to the terms of an un¬ 
executed transportation agreement be¬ 
tween McProcessing and CIG. Al¬ 
though the initial rate is unspecified, 
the agreement provides that the 
charge for the transportation service 
will be based on CIG’s cost of service. 
Including a reasonable rate of 
return. 11 

McTransmission and McProcessing 
claim that neither need authorization 
for such transportation inasmuch as 
title to the gas remains with McPro¬ 
cessing until it is delivered to 
McTransmission by CIG and therefore 
no interstate sale takes place. The vol¬ 
umes delivered to McTransmission are 
for delivery to its customers for con¬ 
sumption within the state of Wyo¬ 
ming. The volumes which CIG intends 
to transport for McProcessing would 
be comingled with CIG’s interstate 
supply which is destined for transpor¬ 
tation outside the State of Wyoming 
in interstate commerce. In apparent 
conflict with Mclnterstate’s position is 
its petition for a declaratory order 
filed in Docket No. CP76-121 on Octo¬ 
ber 2. 1975, seeking a Commission 
ruling that its sales to McTransmis¬ 
sion in Wyoming for intrastate con¬ 
sumption are subject to the Commis¬ 
sion’s jurisdiction. 


10 Pacific Northwest Corporation et aL, 
Docket No. G-8932 et al.. 14 FPC 157, 163 
(1955); Shell Oil Company, Docket No. G- 
5029 et al.. 25 FPC 1316. 1317 (1961) Natural 
Gas Pipeline of America, Docket No. CP 64- 
50. 34 FPC 1258. 1263 (1965). Oklahoma 
Natural Gas Company, et aL, Docket No. G- 
19593. 23 FPC 921 (I960). 

"In its response filed June 5. 1978. CIG 
estimated that the initial transportation 
rate would be 23 cents per Mcf. 


As previously mentioned, in seeking 
certification in Docket No. 70-231, 
Mclnterstate intended to receive a 
portion of the gas supplies for its affil¬ 
iate, McTransmission. Consistent 
therewith, it executed a contract with 
McTransmission in February, 1970 to 
provide volumes for McTransmission’s 
commitment to Northern Utilities, Inc. 
Petrolane Wyoming Gas Service and 
residential, commercial and industrial 
customers within Wyoming (emphasis 
added). 

Due to an order issued by the Wyo¬ 
ming Public Service Commission 
(WPSC) on August 5, 1975, 12 in which 
the WPSC asserted jurisdiction over 
Mclnterstate’s sale to McTransmis¬ 
sion, Mclnterstate filed the instant pe¬ 
tition. Mclnterstate contends that the 
WPSC’s assertion of Jurisdiction over 
its sale of gas to McTransmission and 
facilities “used and useful”, is duplica¬ 
tive of the Commission’s jurisdiction 
and could materially affect its finan¬ 
cial position. Mclnterstate admits that 
previously it had taken the position 
that its gas sales to McTransmission 
were not subject to the Commission’s 
jurisdiction, however Mclnterstate has 
never taken the position that the 
WPSC had jurisdiction over the sale. 
Mclnterstate wants this Commission 
to assert jurisdiction to foreclose any 
further action by the WPSC. The 
question before us in both cases is 
whether the commingling of the pro¬ 
ducers’ gas in the interstate pipeline 
facilities of Mclnterstate or its succes- 
sor-in-interest, CIG. with natural gas 
transported out of the State of Wyo¬ 
ming renders the producer’s sale of 
gas to the distributor, McTransmis¬ 
sion, a jurisdictional “sale in interstate 
commerce of natural gas for resale for 
ultimate public consumption.” 13 

The commingling of “intrastate” 
natural gas with an interstate gas 
stream which flows out of the State of 
production was recognized as imposing 
the Commission’s jurisdiction over a 
local producer’s sale in California v. 
LoVaca Gathering Company 14 and 
FPC v. Amerada Petroleum Corpora - 
fton. 15 In the LoVaca case the Su¬ 
preme Court held that “the sale of gas 
which crosses a state line at any state 
of its movement from wellhead to ulti¬ 
mate consumption [is] ‘in interstate 
commerce' within the meaning of the 
Act”. 1 * The LoVaca doctrine is pre- 


"NPSC Docket No. 9643, No. 9601. Sub.-4; 
No. 9601, Sub.-5; and No. 9601. Sub.-6. 

13 15 U.S.C. §717(b)<1970). 

14 379 U.S. 366 (1965). 

13 379 U.S. 687 (1965) Cf. Louisiana Power 
<£ Light Co. v. FPC, 483 F. 2d 623 (5th Cir. 
1973), cert, denied, sub nom., Texasgulf Inc. 
v. FPC, 416 U.S. 974 (1974); Rosario Produc¬ 
tion Co., et aL, Docket Nos. Cl66-776. et al.. 
Opinion No. 781. 55 FPC-(1976). 

••379 U.S. at 369. Even the flow of insig¬ 
nificant volumes beyond the state of origin 
can require the imposition of federal juris- 


mised upon the fact that some part of 
the local production will in the com¬ 
mingled flow, be transported beyond 
the State of origin. Such a situation 
differs from those instances where the 
interstate pipeline terminates in the 
same State in which a sale of locally 
produced gas has been made thus pre¬ 
cluding the possibility of its ever being 
transported beyond the State of 
origin. 17 

The facts in the Amerada case more 
closely approximate those in the in¬ 
stant case than do the facts in the 
LoVaca case. It concerns a producer 
sale to MDU, an interstate pipeline, 
which is resold by the distribution 
component of MDU to the ultimate 
consumer. In both instances the Su¬ 
preme Court held that the commin¬ 
gling of the intrastate gas purchased 
from local producers, in spite of re¬ 
strictive use provisions, made the 
whole transaction jurisdictional from 
the outset because some of this gas 
was transported in the interstate 
stream beyond the state of production. 

Montana-Dakota Utilities Co. re¬ 
quests a hearing on this matter. It as¬ 
serts that only through the mecha¬ 
nisms of a hearing can all the facts be 
developed as to the physical facilities 
involved, the ultimate jurisdictional 
conclusions, and the impact on MDU. 
It takes no position on whether the 
declaratory order should be granted. 
The issue involved in this proceeding 
is principally a legal and policy 
matter. As previously pointed out, the 
Commission believes that from both a 
policy and legal viewpoint, the request 
should be granted. M3DU does not indi¬ 
cate how a hearing would enhance the 
Commission's ability to decide the in¬ 
stant petition. When there is no dis¬ 
pute as to the factual content of a sit¬ 
uation, the application of administra¬ 
tive policy and legal principles does 
not require an adjudicatory hearing. 
Municipal Light Boards of Reading 
and Wakefield, Massachusetts v. FPC, 
146 U5. App. D.C. 294, 450 F. 2d 1341 
(1971), cert, denied. 405 U.S. 989 
(1972); Tennessee Gas Pipeline Com¬ 
pany v. FPC, 561 F. 2d 955 (D.C. Cir.. 
1977). We find no basis for the need 
for a formal evidentiary hearing on 
this issue. We find that the commin¬ 
gling of the producers, gas in the in¬ 
terstate pipeline facilities of Mclnter¬ 
state and its successor with natural 
gas to be transported out of the State 
of production, Wyoming, renders the 
producers’ sale for resale jurisdiction¬ 
al. Accordingly. Mclnterstate’s request 
for a declaratory order will be granted; 
however its request for disclaimer of 
jurisdiction over those volumes CIG 


diction. See Connecticut Light A Potoer Co. 
V. FPC, 324 U.S. 515 (1945). 

"Compare Colorado Interstate Gas Co., et 
al, Docket Nos. CP75-323. et al.. Opinion 
No. 777, 55 FPC-(1976). 
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proposed to transport for McProcess- 
ing is denied. 

Other Related Dockets 

In Docket No. CP76-297 Mclnter- 
state was authorized to construct and 
operate certain facilities consisting 
primarily of 3.5 miles of 4-inch trans¬ 
mission line plus appurtenant facili¬ 
ties. and a compressor station, to 
transport gas purchased in the Man¬ 
ning Field Converse County. Wyo., to 
a point of interconnection with its 16- 
inch line. The compressor is on loan to 
McProessing; however, there is a ques¬ 
tion as to whether Mclnterstate will 
seek to transfer title to McProcessing. 

In Docket No. CP76-274. Mclnter¬ 
state filed a complaint pursuant to 
§ 1.6 of the Commission’s rules of prac¬ 
tice and procedure (18 CFR §1.6) al¬ 
leging that facilities proposed to be 
constructed and operated by Phillips 
Petroleum Co. and/or Panhandle 
Eastern Pipeline Co. in Converse 
County, Wyo. are uneconomical and 
wasteful, ultimately detrimental to 
the interstate consumers of gas. and. 
therefore, not required by the public 
convenience and necessity. Mclnter¬ 
state requested an order to show cause 
and that the matter be set for the 
hearing. 

In Docket No. CP75-271, Mclnter¬ 
state was granted authority to trans¬ 
port certain gas volumes produced in 
the Bear Creek (Ailemand) Area for 
CIG. This transportation service is 
performed with the facilities used to 
perform the service authorized in 
Docket No. CP74-92. If the abandon¬ 
ment authorization sought in Docket 
No. CP77-1 is granted, CIG will trans¬ 
port its own gas. 

In Docket No. CP74-92, Mclnter¬ 
state was authorized to transport CIG 
gas volumes from the Spearhead 
Ranch Area approximately 35 miles to 
the interconneciton with CIG's facili¬ 
ties. These gas volumes are delivered 
to Mclnterstate by Mountain Fuel 
pursuant to authority granted in 
Docket No. CP74-64. Pending before 
the Commission are a petition to 
amend this certificate to authorize the 
transportation of gas from additional 
acreage in the Spearhead Ranch Area 
and Mclnterstate’s proposed revised 
tariff sheets for Rate Schedule X-l. 
Temporary authorization was granted 
on November 26. 1976. This transpor¬ 
tation will be performed by CIT if 
Mclnterstate’s abandonment request 
is granted. 

In Docket No. CP76-259, Mountain 
Fuel proposes to construct and oper¬ 
ate approximately 35 miles of 10-inch 
pipeline and appurtenant facilities ex¬ 
tending from the end of its 10-inch 


pipeline in the Spearhead Ranch Field 
to a point of interconnection with 
CIG’s 16-inch pipeline in Converse 
County. Wyo. This line would parallel 
Mclnterstate’s 16-inch line. Mountain 
Fuel states that it filed its application 
because it was unable to obtain Mcln¬ 
terstate’s consent to transport addi- 
tonal volumes on a reasonable basis 
and that, as a result. Mountain Fuel 
was hampered in its effects to contract 
for new supplies of gas in the Spear¬ 
head Ranch Area. Mountain Fuel fur¬ 
ther states that this application may 
be withdrawn on CIG’s receipt of au¬ 
thorization. 

In Docket No. CP74-62, CIG filed a 
petition to amend the certificate previ¬ 
ously issued in that docket which au¬ 
thorized the transportation and ex¬ 
change of gas with Mountain Fuel 
from dedicated acreage in the Spear¬ 
head Ranch Area, Converse County, 
Wyo., to add additional acreage to the 
dedicated area and to sell to Mclnter¬ 
state 40 percent of the 25 percent of 
the volumes w r hich CIG will purchase 
from Mountain Fuel from the addi¬ 
tional acreage. The sale to Mclnter¬ 
state will contine only until such time 
as CIG purchases the facilities from 
Mclnterstate as set forth in the appli¬ 
cation in Docket No. CP76-494. Mcln¬ 
terstate will receive from Mountain 
Fuel and transport the new volumes 
with the volumes from the original 
dedicated acreage approximately 35 
miles to the point of interconncection 
with CIG’s facilities. Temporary au¬ 
thorization was issued on November 
26. 1976. 

In Docket No. CP74-64, Mountain 
Fuel filed a petition to amend the cer¬ 
tificate to enlarge the dedicated area 
in the Spearhead Ranch Area to 
attach new wells as set forth above in 
the discussion of the petition to 
amend filed in Docket No. CP74-62. A 
temporary certificate authorizing the 
enlargement was issued on November 
26, 1976. 

Our resolution of the jurisdictional 
issues addressed herein must be 
viewed as placing some constraints 
upon our future disposition of the ap¬ 
plications pending before us; however. 
Mclnterstate and CIG have indicated 
in their filings and responses to inquir¬ 
ies a recognition of these Issues and a 
corresponding intent to make the 
changes and modifications if found to 
be necessary. Therefore in order to 
allow this consolidated proceeding to 
progress, we find it appropriate to 
allow the parties an opportunity to 
amend their applications and make 
the requisite filings consistent with 
the findings contained herein within 
30 days from issuance of this order. 
Upon receipt of these filings, a hear¬ 


ing shall be convened in order to ascer¬ 
tain whether the proposed transporta¬ 
tion, as modified, is in the public con¬ 
venience and necessity. A prehearing 
conference will be convened for the 
purpose of setting forth the primary 
issues to be developed in an on-the- 
record proceeding inter alia, i.e., gas 
supply reserve projections, and poten¬ 
tial impact upon the consumer. In set¬ 
ting this proceeding for hearing, all 
proceedings which are involved, relat¬ 
ed to or affected by this proposal will 
be considered and addressed. 

After due notice by publication in 
the Federal Register on October 20. 
1976 (41 FR 46477), petitions to inter¬ 
vene in the proceedings in Docket No. 
CP77-1 were filed by CIG and WPSC. 
After notice by the publication in the 
Federal Register on September 17, 
1976 (41 FR 40228), petitions to inter¬ 
vene in the proceedings in Docket No. 
CP76-494 were filed by WPSC. the 
Public Service Company of Colorado, 
and Mountain Fuel Supply Company. 
After notice by publication of October 
28, 1975 (40 FR 50147), petitions to in¬ 
tervene in the proceedings in Docket 
No. CP76-121 were filed by State of 
Louisiana, MDU, Arco, CIG. WPSC 
and Inexco Oil Company. No other pe¬ 
tition to intervene, other notice of in- 
tevention or protest to the granting of 
the proceedings set forth above have 
been filed. 

The Commission finds: 

(1) It is necessary and appropriate in 
carrying out the provisions of the Nat¬ 
ural Gas Act that a public hearing be 
held on the matters involved and the 
issue presented in these proceedings. 

(2) Due to the related nature of the 
applications and since there may be 
common questions of law or fact in¬ 
volved, it is appropriate to consolidate 
the proceedings in the above cap¬ 
tioned dockets. 

(3) The producer sales of natural gas 
to Mclnterstate and McTransmission 
for resale are and will continue to be 
in interstate commerce subject to the 
jurisdiction of the Commission, and 
such sales of natural gas are subject to 
the requirements of subsections (c) 
and (e) of section 7 of the Natural Gas 
Act. 

(4) Participation by the aforemen¬ 
tioned intervenors may be in the 
public interest. Good cause exists for 
accepting the late petitons to inter¬ 
vene and notices of intervention filed 
in this proceeding. 

The Commission orders: 

(A) These proceedings are hereby 
consolidated for purposes of hearing 
and disposition. 

(B) Pursuant to the authority of the 
Natural Gas Act. particular sections 7 
and 15 thereof, the Commission’s 
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Rules of Practice and Procedure (18 
CFR Part 1), and the Regulations 
under the Natural Gas Act (18 CFR 
Ch. I. subch. E). a prehearing confer¬ 
ence shall be held on January 8, 1979, 
commencing at 10 a.m. in a hearing 
room of the Federal Power Commis¬ 
sion. 825 North Capitol Street NE.. 
Washington. D.C. 20426. to discuss 
procedural issues and the clarification 
of issues. 

(C) An Administrative Law Judge, to 
be designated by the Chief Adminis¬ 
trative Law Judge for that purpose 
(See Delegation of Authority 18 CFR 
§ 3.5 (d». shall preside at the prehear¬ 
ing conference in this proceeding, with 
authority to establish and change all 
procedural dates, and to rule on all 
motions (with the sole exception of 
motions to consolidate and sever and 
motions to dismiss), as provided for in 
the Rules of Practice and Procedure. 

(D) Mclnterstate shall file an appli¬ 
cation pursuant to Section 7(c) of the 
Natural Gas Act for certificate author¬ 
ity to perform the transportation serv¬ 
ice for Arco described herein within 
thirty (30) days of issuance of this 
order. 

(E) The petition for a declaratory 
order filed by Mclnterstate suggesting 
sales of gas to McTransmission to be 
found to be within the Commission’s 
Jurisdiction is hereby granted. Within 
thirty days of the issuance of this 
order, Mclnterstate or its successor 
shall file with the Commission an ap¬ 
plication according to the Commis¬ 
sion’s Regulations for authorization to 
continue sales of natural gas for resale 
in interstate commerce to McTrans¬ 
mission. 

(F) The above-mentioned interve- 
nors are permitted to intervene in this 
proceeding subject to the rules and 
regulations of the Commission; Pro¬ 
vided, however, that the participation 
of such intervenors shall be limited to 
matters affecting asserted rights and 
interests as specifically set forth in 
their petitions to intervene; and Pro¬ 
vided further . that the admission of 
such intervenors shall not be con¬ 
strued as recognition by the Commis¬ 


sion that they might be aggrieved be¬ 
cause of any order of the Commission 
entered in this proceeding. 

By the Commission. (Commissioner 
Sheldon, concurring in part and dis¬ 
senting in part, filed a separate state¬ 
ment appended hereto.) 

Kenneth F. Plumb. 

Secretary. 

Sheldon. Commissioner, concurring 
in part and dissenting in part: 

November 8. 1978 

1 concur in all of the actions taken by my 
colleagues In these dockets, with the excep¬ 
tion of one. To the extent that they assert 
jurisdiction over the sale by McCulloch Gas 
Processing Co. to McCulloch Gas Transmis¬ 
sion Co. of up to 1,500 Mcf per day of natu¬ 
ral gas for resale to customers within the 
State of Wyoming, where the gas is pro¬ 
duced, 1 must respectfully dissent. 

My colleagues base their assertion of ju¬ 
risdiction upon the fact that delivery of this 
gas will be accomplished through a portion 
of Colorado Interstate Gas Co.’s interstate 
pipeline system (albeit a portion entirely 
within the State), and thus will be commin¬ 
gled with gas destined ultimately to travel 
out-of-state for resale elsewhere. As with 
earlier pronouncements of a similar nature, 
the assertion is said to be predicated upon 
the Supreme Court’s opinions in California 
v. Lo-Vaca Gathering Co., 379 U.S. 366 
(1965), and FPC v. Amerada Petrolem Cory., 
379 U.S. 687(1965). 

Since this Commission s order of May 9. 
1978, in Columbia Gas Transmission Cory., 
et al. Docket No. CP77-363. to which I also 
dissented. I have consistently taken the po¬ 
sition that the mere fact of commingling in 
an Interstate pipeline, in and of itself, docs 
not render a sale of natural gas subject to 
our jurisdiction. In the Lo-Vaea and Amer¬ 
ada cases, the gas in question was first sold 
into the interstate pipeline’s undifferentiat¬ 
ed system supply before being resold or oth¬ 
erwise disposed of. In this case, the Inter¬ 
state pipeline is involved only for the pur¬ 
pose of transporting a discrete volume of 
gas, on behalf of others, from one point in 
the state of another; its intervening role is 
in the nature of bailor in an Intrastate 
transaction rather than purchaser with an 
opportunity to resell out-of-state. 

In short, my position has been that such 
intrastate transactions are beyond the scope 
of our jurisdiction, and that attempts to 
reach them on the basis of commingling 
alone distort the teachings of Lo-Vaca and 

Appendix 


Amerada. I see no reason to deviate from 
the position in this instance. 

Georgiana H. Sheldon, 
Commissioner. 

CFR Doc. 78-32374 Piled 11-16-78; 8:45 ami 


[6740-02-MJ 

[Docket Nos. G-11161, et ail 

McCulloch oil a gas corp. (successor 
to McCulloch oil corp. 

Redesignation 

November 6, 1978. 

By letter filed November 7, 1977, as 
amended by a letter filed April 10, 
1978, McCulloch Oil <& Gas Corp. 
(MOG) requests amendment of all of 
the certificates of McCulloch Oil Corp. 
(MCO) and redesignation of the relat¬ 
ed rate schedules so as to substitute 
the name of MOG for MCO. MOG in¬ 
dicates that as a result of a corporate 
reorganization, MOG (a wholly owned 
subsidiary of MCO) acquired all of 
MCO’s oil and gas properties and as¬ 
sumed MCO’s duties and obligations, 
to be effective February 28, 1977, all as 
more fully set forth in the Appendix 
hereto. 

It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter than 10 
days for the filing of protests and 
pwtitions to intervene. Therefore, any 
person desiring to be heard or to make 
any protest with reference to said ap¬ 
plication should on or before Novem¬ 
ber 15, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or 
to participate as a party in any hear¬ 
ing therein must file a petition to in¬ 
tervene in accordance with the Com 
mission’s Rules. 

Kenneth F. Plumb, 
Secretary. 


Purchaser 

Location of sale (County and State) 

MCO FERC GRS No. and 
docket No. 

MOG FERC 
GRS No. 

Assignment 

supplement 

No. 

United Gas Pipe Line Co . 

Claiborne. La . . . ...... 

. 2 (G-11161)... __ 

4 

22 

Panhnnrilp Fjut< s m Pinp Ijn^ Co 

Ellis Okla . 

. 19 (CI71-726)' _ 

5 

5 

i (UiiuuiuiL cjoolvi it a ipc uuic w >•—♦>w»« 

Northern Natural Gas Co 

Dewey. Okla.. 

. 20 (CI72-144). 

6 

4 

Arkan*ax louiHinna Co. 

.do. 

. 21 (CI71-87) .... 

7 

4 

Trunk li op Gus Co 

Vermilion La........ . 

. 22 (CI73-102)* _ 

8 

11 

FI Paso Natural Oas Co 

Lea N. Mex..,. ....... . . 

. 23 (CI73-227) . 

9 

10 

fJnrl lu*m Natural r,as Co ___...__ 

Ellis Okla .—... 

. 24 (CI73-521) ... 

10 

2 

[)P ft ((MI 1|1||1tt . 


. 29 (CI75-559).. 

11 

2 

Montana Dakota Utilities Co----- 

Panhandle Eastern Pipe Line Co . .....„_ 

Custer et ai Wyo 

. 30 (CI75-604)..____ . 

12 

S 

Ellis, Okla..... 

.. 32 (CI76-413).. 

13 

3 







•Temporary certificate only. 

(FR Doc. 78-32351 Filed 4- -78; 8:45 am) 
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[6740-02-M] 

(Docket No. RP74-97 (PGA78 1)) 

MONTANA-DAKOTA UTILITIES CO. 

Offer of Settlement 

November 8. 1978. 

Take notice that on October 31. 
1978, Montana-Dakota Utilities Co. 
(MDU) submitted an offer of settle¬ 
ment in the above-captioned proceed¬ 
ing. On September 25. 1978. an Initial 
Decision was issued which, inter alia , 
denied MDU’s request to include in its 
purchased gas adjustment (PGA) the 
cost of Powell II intrastate gas pur¬ 
chased from MDU’s Sheridan intra¬ 
state system. Inclusion of these pur¬ 
chases would have spread the costs to 
MDU’s interstate customers. 

MDU states that if it is allowed to 
include the costs of the Powell II gas 
in its PGA adjustments, and if the 
provision of the Natural Gas Policy 
Act of 1978 concerning the unenfor¬ 
ceability of intrastate utilization con¬ 
tracts is enacted into law, MDU agrees 
to use its best efforts to arrange for 
transfer to MDU's main line system of 
the volumes held in storage for its ac¬ 
count by Northern Gas Co. and to use 
its best efforts to arrange for delivery 
to the main line system of any excess 
gas production available from the 
Powell II Unit, as well as any other 
production in excess to the require¬ 
ments of the Sheridan System, which 
might become available to MDU 
within the State of Wyoming and 
which otherwise would not be availa¬ 
ble to the main line system. However, 
MDU is not willing to construct addi¬ 
tional facilities to connect the Pow r ell 
II production field to its interstate 
system. 

Any person desiring to comment on 
said offer of settlement should do so 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE.. Washington, D.C. 20426 on or 
before November 20, 1978. Copies of 
this offer of settlement are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

(FR Doc. 78-32352 Filed 11-16-78; 8:45 am) 


[6740-02-M] 

(Docket Nos. ER77-480, ER77-493. and 
ER77-494] 

MONTAUP ELECTRIC CO. 

Refunds 

November 9, 1978. 

Take notice that Montaup Electric 
Co. on September 29. 1978. tendered 
for filing on behalf of itself, Black- 
stone Valley Electric Co. and Brockton 
Edison Co., a report of refunds made 
on September 13, 1978 in accordance 
with the settlement agreement in the 
above-noted dockets, approved by 
letter order dated August 24, 1978. 

Any person desiring to be heard or 
to protest said filing should file a pro¬ 
test with the Federal Energy Regula¬ 
tory Commission. 825 North Capitol 
Street NE.. Washington, D.C. 20426. in 
accordance with §§ 1.8 and 1.10 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 and 1.10). All 
such protests should be filed on or 
before November 30, 1978. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken. Copies of this filing are on 
file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc. 78-32376 FUed 11-16-78; 8:45 am) 


[6740-02-M] 

(Docket No. ER79-48] 

MONTAUP ELECTRIC CO. 

Cancellation 

November 9, 1978. 

Take notice that Montaup Electric 
Co. on November 2, 1978, tendered for 
filing a notice of cancellation opf Rate 
Schedule FERC No. 41, proposed to be 
effective January 31. 1977 and of Rate 
Schedule No. 42, proposed to be effec¬ 
tive November 1, 1976. Montaup indi¬ 
cates that notice of the proposed can¬ 
cellations has been served upon the 
Maine Public Service Utilities Com¬ 
mission. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion. 825 North Capitol Street NE, 
Washington. D.C. 20426, in accordance 
with §§ 1.8 and 1.10. All such petitions 
or protest should be filed on or before 
November 20, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make Prot¬ 
estants parties to the proceeding. Any 
person wishing to become a party 


must file a petition to intervene. 
Copies of this filing are filed with the 
Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc. 78-32377 Filed 11-16-78; 8:45 am) 


[6740-02-M] 

[Docket No. CP78-181) 

NATURAL GAS PIPELINE CO. OF AMERICA 
Petition To Amend 

November 9. 1978. 

Take notice that on October 19. 
1978. Natural Gas Pipeline Co. of 
America (Petitioner), 122 South Michi¬ 
gan Avenue. Chicago, Ill. 60603. filed 
in Docket No. CP78-181 a petition to 
amend the order of April 25. 1978. 
issued in the instant docket (57 

FPC-) pursuant to section 7(c) of 

the Natural Gas Act so as to authorize 
the continued transportation of natu¬ 
ral gas for Trunkline Gas Co. (Trunk¬ 
line). an increase in the authorized 
transportation quantity, an additional 
redelivery point and establishment 
and/or revision of transportation rates 
for gas received, all as more fully set 
forth in the petition to amend on file 
with the Commission and open to 
public inspection. 

It is indicated that pursuant to the 
order of April 25. 1978, Petitioner was 
authorized to transport up to 10.000 
Mcf of natural gas per day for Trunk¬ 
line from the existing points of inter¬ 
connection between the facilities of 
Petitioner and Stingray Pipeline Co. 
and between Petitioner and U-T Off¬ 
shore System (UTOS) both in Ca¬ 
meron Parish, La. It is indicated that 
Petitioner delivers on a best efforts 
basis equivalent volumes less 1 percent 
retained for fuel reimbursement to an 
existing point of interconnection be¬ 
tween Trunkline and Petitioner in 
Montgomery County, Tex. It is indi¬ 
cated that the subject transportation 
would terminate upon completion and 
placing in service of the expansion of 
Trunkline’s Lakeside Lateral, or on 
December 31, 1978, whichever occurs 
first. 

Petitioner states that it and Trunk¬ 
line are currently negotiating an 
amendment to their transportation 
agreement dated December 14. 1972. 
as amended, to provide for a long-term 
transportation thereunder of gas vol¬ 
umes that are presently available for 
delivery for Trunkline’s account at the 
terminus of the UTOS pipeline system 
in Cameron Parish, La. It is indicated 
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that Trunkline has advised Petitioner 
that the continuation of the limited 
term transportation pending comple¬ 
tion of said negotiations and authori¬ 
zation of the long-term transportation 
arrangement is necessary to permit 
Trunkline to receive quantities of gas 
available to it from the offshore Lou¬ 
isiana area. Consequently, Petitioner 
and Trunkline have amended their 
letter agreement dated January 10, 
1978, by an amendatory agreement 
dated September 11. 1978, which 

amendatory agreement extends the 
term of the transportation service 
until the long-term arrangement is au¬ 
thorized but not later than December 
31. 1979. Petitioner also states that 
pursuant to such amendatory agree¬ 
ment it would receive, on a best efforts 
basis, daily quantities of gas, up to a 
maximum of 140,000 Mcf per day, ten¬ 
dered for Trunkline’s account at the 
UTOS Delivery Point, and that it 
would redeliver, on a thermal basis 
less fuel consumed on Petitioner’s 
pipeline system, equivalent quantities 
of gas at either the existing emergen¬ 
cy interconnection between Trunkline 
and Petitioner in Montgomery 
County, Tex. (Montgomery Redelivery 
Point) as previously authorized herein 
or at the proposed additional existing 
interconnection of Petitioner and 
Trunkline near Lakeside. Cameron 
Parish. La. (Cameron Redelivery 
Point). The quantities of gas to be de¬ 
livered at the Montgomery Redelivery 
Point would be subject to Petitioner’s 
discretion but would not be in excess 
of 100,000 Mcf per day unless by 
mutual consent of the parties, it is 
said. 

Petitioner proposes to charge Trunk¬ 
line a rate of 2.1 cents per Mcf for vol¬ 
umes redelivered at the Lakeside inter¬ 
connection and 3.5 cents per Mcf for 
volumes delivered to the Montgomery 
County redelivery point. It is indicated 
that volumes of gas redelivered are to 
be reduced by 0.25 percent and 0.6 per¬ 
cent at the Lakeside and Montgomery 
points, respectively, for fuel consumed 
on Petitioner’s pipeline system to ac¬ 
complish the transportation. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before November 29, 1978, file with 
the Federal Energy Regulatory Com¬ 
mission, Washington, D.C. 20426. a pe¬ 
tition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 


participate as a party In any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s rules. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32378 Filed 11-18-78; 8:45 am] 


[6740-02-M] 

tDocket No. RP73-8] 

NORTH PENN GAS CO. 

Propottd Changes in FERC Gas Tariff 

November 7, 1978. 

Take notice that North Penn Gas 
Co. (North Penn) on October 31, 1978, 
tendered for filing proposed changes 
in its FERC Gas Tariff, First Revised 
Volume No. 1, pursuant to its PGA 
Clause for rates to be effective Decem¬ 
ber 1, 1978. 

Fifty-Ninth Revised Sheet No. PGA- 
1 reflects a decrease of 3.294 cents per 
Mcf from the rates as submitted to the 
Federal Energy Regulatory Commis¬ 
sion (Commission) on October 30, 1978 
in Second Substitute Fifty-Eighth Re¬ 
vised Sheet No. PGA-1. 

The change in rates contained in 
this filing reflect a surcharge credit of 
25.723 cents per Mcf which results 
from amounts accumulated in the un¬ 
recovered purchased gas cost account 
for the 6-month period March 1, 1978 
through August 31, 1978; the jurisdic¬ 
tional portion of refunds received for 
the same 6-month period: and a carry¬ 
over balance from the surcharge credit 
filed to be effective for the 6-month 
period December 1. 1977 through May 
31, 1978. 

North Penn requests a waiver of any 
of the Commission's Rules and Regu¬ 
lations as may be required to permit 
Fifty-Ninth Revised Sheet No. PGA-1 
to become effective December 1, 1978 
as proposed. 

Copies of this filing were served 
upon North Penn’s jurisdictional cus¬ 
tomers as w ell as interested state com¬ 
missions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE.. 
Washington, D.C. 20426, in accordance 
with §§1.8 and 1.10 of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
November 20, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make prot¬ 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 


the Commission and are available for 
public inspection. 

Kenneth F. PLumb. 

Secretary. 

(FR Doc. 78-32353 Filed 11-18-78: 8:45 am] 


[6740-02-M] 

(Docket No. ER78-291] 

NORTHERN STATES POWER CO. (MINNESOTA) 
Certification 

November 8, 1978. 

Take notice that Presiding Adminis¬ 
trative Law Judge Michael Levant on 
October 19, 1978. certified to the Com¬ 
mission a proposed settlement agree¬ 
ment in the above-noted docket. Judge 
Levant indicates that agreement was 
filed by joint motion of Northern 
States and its Municipal Wholesale 
Customers on September 28, 1978, and 
provides that Northern States will file 
new rates, make appropriate refunds 
and refrain from increasing the re¬ 
vised rates prior to April 1, 1980. 

Any person desiring to be heard or 
to protest said settlement agreement 
should file comments with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE.. Washing¬ 
ton, D.C. 20427. on or before Novem¬ 
ber 27, 1978. Comments will be consid¬ 
ered by the Commission in determin¬ 
ing the appropriate action to be taken. 
Copies of this agreement are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc. 78-32354 Filed 11-16-78; 8:45 am] 


[6740-02-M] 

(Project No. 2056) 

NORTHERN STATES POWER CO. 

Application for Use of Project Loads ai>d 
Waters 

November 8, 1978. 

Take notice that an application was 
filed March 9, 1978, under the Federal 
Power Act, 16 U.S.C. §§791a-825r. by 
the Northern States Power Co. (corre¬ 
spondence to: Mr. G. V. Welk, Man¬ 
ager, Regulatory Activities, Northern 
States Power Co., Minneapolis, Minn. 
55401) for authorization to reconstruct 
an existing non-project 115 kV over¬ 
head transmission line crossing the 
Mississippi River at the Applicant’s 
Saint Anthony Falls Project No. 2056 
in Minneapolis, Minn. 

The Applicant states that the 
planned new line is necessary to solve 
reliability problems in the downtown 
area and would replace the existing 
single circuit line with a double circuit 
crossing. The existing line is not ade- 
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quate for 400 MV A and will not accom¬ 
modate a double circuit. The planned 
line would cross project waters ap¬ 
proximately 150 feet downstream of 
the existing line. The clearance be¬ 
tween the line and the water surface 
at a normal pool elevation of 750 feet 
(msl) would be 90 feet. There would be 
no structures constructed on the proj¬ 
ect lands. Upon completion of the new 
crossing, the existing line would be re¬ 
moved. 

The Applicant has received permits 
for the planned crossing from the UJS. 
Army Corps of Engineers, the Minne¬ 
sota Department of Natural Re¬ 
sources. and the city of Minneapolis. 

Anyone desiring to be heard or to 
make any protest about this applica¬ 
tion should file a petition to intervene 
or a protest with the Federal Energy 
Regulatory Commission, in accordance 
with the requirements of the Commis¬ 
sion's Rules of Practice and Procedure. 
18 CFR § 1.8 or § 1.10 (1977). In deter¬ 
mining the appropriate action to take, 
the Commission will consider all pro¬ 
tests filed, but a person who merely 
files a protest does not become a party 
to the proceeding. To become a party, 
or to participate in any hearing, a 
person must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules. Any protest or petition to 
intervene must be filed on or before 
December 11, 1978. The Commission’s 
address is: 825 North Capitol Street 
NE., Washington. D.C. 20426. 

The application is on file with the 
Commissiou and is available for public 
inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32355 Filed 11-16-78: 8:45 am] 


[6740-02-M] 

[Docket Nos. ER77-5 and E^81521 

OTTER TAIl POWER CO. 

Exfen*ion of Tima 

November 6. 1978. 

On October 30. 1978. Otter Tail 
Power Co. filed a motion for extension 
of time for filing briefs opposing ex¬ 
ceptions to the initial decision issued 
in this proceeding on September 15. 
1978. The motion states that addition¬ 
al time is needed because of novel 
issues presented in this case and be¬ 
cause of the length of the initial deci¬ 
sion and briefs. The intervenor Cities 
filed a response stating that it does 
not object to the request as long as the 
extension is granted to all parties. The 
response filed by Commission Staff 
Counsel on November 1. 1978, objects 
to any extension beyond 1 week. 

Upon consideration notice is hereby 
given that an extension of time is 
granted to and including November 16. 


NOTICES 

1978 for all parties to file briefs oppos¬ 
ing exceptions. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32379 Filed 11-16-78; 8:45 am) 


[6740-02—M] 

[Docket Nos. E-7777 (Phase II). E-77961 

PACIFIC GAS & ELECTRIC CO. AND PACIFIC 
POWER t LIGHT CO., ET AL 

Motion To Approvo Proposed Settlement 
Agreement 

November 3, 1978. 

Take notice that on June 12, 1978. 
Anza Electric Cooperative, Inc., ten¬ 
dered for filing, as a party to the pro¬ 
ceedings in the above-noted docket, a 
motion to approve proposed settle¬ 
ment agreement and for withdrawal as 
a party to Commission proceedings 
thereto. Anza indicates that the agree¬ 
ment is between it and its sole suppli¬ 
er, Southern California Edison Co. 
Anza states that the agreement, If ap¬ 
proved by the Commission, will obvi¬ 
ate the need for further participation 
in these proceedings by Anza. and at 
the same time will not affect the 
rights of any of the other parties to 
the proceedings. 

Any person desiring to be heard or 
to protest said settlement agreement 
should file comments with the Federal 
Power Commission. 825 North Capitol 
Street NE.. Washinton, D.C. 20426. on 
or before November 15, 1978. Com¬ 
ments will be considered by the Com¬ 
mission in determining the appropri¬ 
ate action to be taken. Copies of this 
agreement are on file with the Com¬ 
mission and are available for public in¬ 
spection. 


Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32380 Filed 11-16-78; 8:45 ami 


[6740-02-M ] 

[Docket No. ER79-43] 

PACIFIC POWER & LIGHT CO. 

Proposed Termination 

November 8, 1978. 

Take notice that Pacific Power & 
Light Co. (PP&L) on October 30, 1978. 
tendered for filing a notice of termina¬ 
tion of Rate Schedule FPC No. 111. 

PP&L indicates that the transmis¬ 
sion service provisions of Schedule No. 
Ill were to terminate, by the terms of 
the contract, as of September 18, 1978. 
the date of commercial operation of 
the Wyodak Project. 

PP&L indicates that a copy of this 
filing was sent to the Black Hills 
Pow T er and Light Co., the customer 
under Schedule No. 111. 


53809 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE.. 
Washington, D.C. 20426. in accordance 
with the Commission's Rules of Prac¬ 
tice and Procedure (18 CFR 1.8, 1.10). 
All such petitions or protests should 
be filed on or before November 20. 
1978. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties 
to the proceeding. Any person wishing 
to become a party to the proceeding 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32356 Filed 11-16-78; 8:45 am] 


[6740-02—M] 

[Docket No. ER79-461 

PACIFIC POWER A LIGHT CO. 

Filing of Revised Exhibits 

November 8. 1978. 

Take notice that Pacific Power Sc 
Light Co. (Pacific), on November l, 
1978, tendered for filing, in accordance 
with § 35.13 of the Commission's Regu¬ 
lations. revised exhibits to Rate 
Schedule FPC No. 114, Supplement 
Nos. 3 and 4. These exhibits describe 
the changes to Points of Delivery and 
Emergency Points of Interconnection 
between Pacific and the United States 
of America, Department of Energy, 
Bonneville Power Administration 
(BPA). 

Pacific requests waiver of the Com¬ 
mission’s notice requirements to 
permit these revised exhibits to 
become effective June 30. 1976, which 
it claims is the date of commencement 
of service. 

Copies of the filing were supplied to 
the Bonneville Power Administration. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission. 825 North Capitol Street NE., 
Washington. D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis- 
sion 's Ru les of Practice and Procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
November 20, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make prot¬ 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
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with the Commission and are available 
for public inspection. 

Kenneth P. Plumb, 
Secretary. 

IFR Doc. 78-32357 Piled 11-16-78; 8:45 am] 


[6740-02-M] 

[Docket No. RP78-621 

PANHANDLE EASTERN PIPE LINE CO. 

Proposed Chonges 

November 9, 1978. 

Take notice that Panhandle Eastern 
Pipe Line Co. (Panhandle) on Novem¬ 
ber 2. 1978. tendered for filing pro¬ 
posed changes in the following revised 
tariff sheets: 

FERC GAS TARIFF, ORIGINAL VOLUME NO. 1 

First Substitute Twenty-Fourth Re¬ 
vised Sheet No. 3-A. 

First Substitute First Revised Sheet 
No. 3-B. 

First Substitute Second Revised 
Sheet No. 43-1. 

Third Substitute Fourth Revised 
Sheet No. 43-2. 

F'irst Substitute Fifth Revised Sheet 
No. 43-3. 

First Substitute Sixth Revised Sheet 
No. 43-4. 

FERC GAS TARIFF, ORIGINAL VOLUME NO. 2 

Second Revised Sheet No. 93. 

Second Revised Sheet No. 135. 

Second Revised Sheet No. 211. 

Third Revised Sheet No. 375. 

First Revised Sheet No. 439. 

First Revised Sheet No. 462. 

First Revised Sheet No. 463. 

First Revised Sheet No. 484. 

First Revised Sheet No. 556. 

First Revised Sheet No. 611. 

First Revised Sheet No. 640. 

First Revised Sheet No. 641. 

Second Revised Sheet No. 694. 

Second Revised Sheet No. 695. 

First Revised Sheet No. 724. 

First Revised Sheet No. 725. 

Second Revised Sheet No. 784. 

Second Revised Sheet No. 801. 

First Revised Sheet No. 811. 

First Revised Sheet No. 812. 

First Revised Sheet No. 848. 

First Revised Sheet No. 849. 

Second Revised Sheet No. 875. 

Second Revised Sheet No. 876. 

First Revised Sheet No. 963. 

First Revised Sheet No. 964. 

An effective date of November 1, 
1978 is proposed. 

On May 1, 1978. Panhan dle f iled re¬ 
vised tariff sheets to its FTTtC Gas 
Tariff, Original Volume Nos. 1 and 2. 
By order issued May 31, 1978, the 
Commission accepted for filing the 
tariff sheets listed in Appendix A to 
such order and suspended their use 
"until November 1, 1978, when it shall 
be permitted to become effective, sub¬ 


ject to refund, upon motion filed by 
Panhandle in accordance with the pro¬ 
visions of the Natural Gas Act.” 

On September 15. 1978, Panhandle 
filed Substitute Tariff Sheet Nos. 3-A. 
3-B, 43-1, 43-2. 43-3 and 43-4 to its 
FERC Gas Tariff, Original Volume 
No. 1 pursuant to the Commission’s 
suspension order requesting that such 
substitute tariff sheets be made effec¬ 
tive on November 1, 1978. by an order 
dated November 1, 1978, the Commis¬ 
sion rejected the substitute tariff 
sheets "without prejudice” to Panhan¬ 
dle’s right to refile the tariff sheets in 
accordance with either of two speci¬ 
fied alternatives: (1) reflecting the sus¬ 
pended rates without any adjustment 
for revised gas costs or (2) reflecting 
suspended rates as adjusted to reflect 
all costs included in your latest ap¬ 
proved PGA rate adjustment. Panhan¬ 
dle states that this filing is in accord¬ 
ance with alternative (2), above. 

Copies of this filing were served on 
Panhandle’s jurisdictional customers, 
interested state regulatory agencies 
and all parties to the proceeding. 

Any person desiring to be heard or 
to make any protest with reference to 
said filing should file a petition to in¬ 
tervene or protest with the Federal 
Fhergy Regulatory Commission, 825 
North Capitol Street NE., Washing¬ 
ton, D.C., 20426, in accordance with 
§§ 1.8 and 1.10 of the Commission’s 
Rules of Practice and Procedure (18 
CFR 1.8, 1.10). All such petitions or 
protests should be filed on or before 
November 22, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make prot- 
estants parties to the proceedings. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. 78-32381 Filed 11-16-78; 8:45 am) 


[6740-02-Ml 

[Docket No. CI79-105) 

PHILLIPS PETROLEUM CO. 

Limited-Term Certificate Application 

November 7, 1978. 

Take notice that on November 1, 
1978, Phillips Petroleum Co. (Phillips), 
Bartlesville, Okla. 74004, filed in 
Docket No. CI79-105 an application 
for a limited-term certificate with pre¬ 
granted abandonment of public con¬ 
venience and necessity pursuant to 
section 7(c) of the Natural Gas Act 
and the Commission’s Regulations 
thereunder. 


Applicant seeks a limited-term cer¬ 
tificate with pregranted abandonment 
to make a sale of gas to United Gas 
Pipe Line Co. (United) for a period 
commencing on the expiration of the 
60-day emergency sale which was com¬ 
menced on October 13, 1978, with said 
limited-term sale to expire on Novem¬ 
ber 26. 1980. 

Applicant and United have entered 
into a Limited-Term Gas Purchase 
Contract dated October 3, 1978. which 
expires on November 26, 1980, provid¬ 
ing for delivery of emergency volumes 
that Applicant has available for deliv¬ 
ery from its Kingfisher Plant, located 
in section 9, Township 15 North, 
Range 5 West, Kingfisher County, 
Okla., and/or its Cimarron Plant, lo¬ 
cated in section 27. Township 20 
North, Range 17 West, Woodward 
County. Okla. Applicant’s volume is 
estimated to be approximately 30,000 
Mcfd. This limited-term agreement is 
to commence on the expiration of 60 
days from the .start of emergency de¬ 
liveries that were commenced on Octo¬ 
ber 13. 1978. Consideration for gas de¬ 
livered under the contract during the 
limited term will be a base rate of 
174.0 cents per MMBtu. 

Any person desiring to be heard or 
to make any protest with reference to 
said application, on or before Novem¬ 
ber 29, 1978, should file with the Fed¬ 
eral Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken, but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. 

Kenneth F. FTumb. 

Secretary. 

[FR Doc. 78-32358 Filed 11-16-78; 8:45 am) 


[6740-02-M] 

[Docket No. ER79-401 

PUGET SOUND POWER A LIGHT CO. 

Rfing 

November 7, 1978. 

Take notice that on October 30, 
1978, FTiget Sound Power & Light Co. 
(Ihiget) tendered for filing a Letter 
Agreement between Puget and the 
City of Seattle Department of Light¬ 
ing (Seattle). 

Puget Indicates that the Agreement 
sets forth the Terms and Conditions 
under which Puget will make available 


FEDERAL REGISTER, VOL 43, NO. 223-FRIDAY, NOVEMBER 17, 1978 








NOTICES 


53811 


firm capacity to Seattle during the 
months of December 1978 and Janu¬ 
ary 1979. This capacity is required by 
Seattle to supplement its resources in 
anticipation of possible cold weather 
induced deficiencies on its system, ac¬ 
cording to Puget. 

A copy of the filing has been sent to 
the City of Seattle, according to 
Puget. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion. 825 North Capitol Street NE.. 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis¬ 
sion's Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
November 20, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make prot- 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth P. Plumb, 

« Secretary. 

CFR Doc. 78-32359 Piled 11-16-78; 8:45 am] 


16740-02-M] 

rDocket No. RP79 7) 

SOUTHERN NATURAL CAS CO. 
Proposed Rote Increase 

November 8. 1978. 

Take notice that Southern Natural 
Gas Co. (Southern) on October 31, 
1978, tendered for filing proposed 
changes in its FPC Gas Tariff. Sixth 
Revised Volume No. 1 and Original 
Volume No. 2. The proposed changes 
are based on the twelve-month period 
ending July 31. 1978 and. as adjusted, 
would increase Jurisdictional revenues 
by $55,600,000. 

Southern states that the principal 
reason for the proposed rate increase 
is to recover cost increases experienced 
in all levels of Southern’s operations 
but primarily in the cost of the Com¬ 
pany’s gas supplies. Other cost in¬ 
creases Include higher taxes and debt 
costs. 

Copies of the filing have been served 
upon Southern’s jurisdictional custom¬ 
ers and interested state public service 
commissions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion. 825 North Capitol Street. NE., 
Washington, D.C. 20426, in accordance 
with §§1.8 and 1.10 of the Commis¬ 
sion’s Rules of Practice and Procedure 


(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
November 20, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth P. Plumb. 

Secretary. 

CFR Doc. 78-32382 Filed 11-16-78; 8:45 am] 


[6740-02-M] 

[Docket No. ER79-45) 

SOUTHWESTERN ELECTRIC POWER CO. 

Filing 

November 8, 1978. 

Take notice that the Southwestern 
Electric Power Co. (SWPC) on Octo¬ 
ber 31, 1978. tendered for filing: 

(1) Power Coordination. Interchange 
and Transmission Service Agreement 
between Arkansas Electric Coopera¬ 
tive Corp. (AECC) and SWPC dated 
March 18. 1977. 

(2) Certificate of Concurrence dated 
August 31. 1978, signed by AECC in 
support of this filing. 

(C) Notice of Cancellation of Con¬ 
tract between AECC and SWPC dated 
August 16. 1960, accepted for filing 
August 18. 1963, and identified as FPC 
No. 58. 

SWPC indicates that service under 
this schedule commenced July 1, 1978, 
and it is respectfully requested that 
the Commission accept this as an ap¬ 
plication for waiver of prior notice re¬ 
quirements and provide for the filing 
to become effective July 1, 1978. 

Any person desiring to be heard or 
to make any protest said filing should 
file a petition to intervene or protest 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE.. Washington. D.C. 20426, in ac¬ 
cordance with the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before November 
20. 1978. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but 
will not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-32360 Filed 11-16-78; 8:45 am) 


[6740-02-M] 

[Docket No. R178-98) 

SUN OIL CO. 

Petition for Special Relief 

November 8. 1978. 

Take notice that on September 25. 
1978, Sun Oil Co.. Two North Park 
East. Box 20. Dallas. Tex. 75221. filed 
a petition for special relief in Docket 
No. R178-98 pursuant to § 2.76 of the 
Commission’s General Policy and In¬ 
terpretations (18 CFR 2.76). 

Petitioner requests authorization to 
charge a base rate of 34.8028 per Mcf 
at 14.65 psia, subject to BTU adjust¬ 
ment from a base of 1000 BTU’s, for 
the sale of gas to Panhandle Eastern 
Pipe Line Co. from the Stucker Unit, 
Well No. 1. North Bishop Field. Ellis 
County. Okla. Sun is currently collect¬ 
ing a base rate of 29.3398 per Mcf, plus 
7.0268 tax reimbursement. The total 
rate, including excise, production and 
conservation tax. requested is 41.8346 
cents per Mcf. Sun Oil Co. plans a 
FRAC treatment of the Stucker Unit 
which will result in estimated increase 
production to 900 per Mcf per day 
from 454 Mcf per day. The cost of the 
FRAC treatment is set at $25,292. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should file a petition to 
intervene or a protest with the Feder¬ 
al Energy Commission. 825 North Cap¬ 
itol Street NE., Washington. D.C. 
20426, in accordance with the require¬ 
ments of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8 or 
1.10). Ail such petitions or protests 
should be filed on or before December 
1. 1978. All protests filed with the 
Commission will be considered by it In 
determining the appropriate action to 
be taken but will not serve to make 
the protestants parties to the proceed¬ 
ing. Any person wishing to become a 
party to a proceeding, or to participate 
as a party in any hearing therein, 
must file a petition to intervene in ac¬ 
cordance with the Commission’s 
Rules. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. 78-32383 Filed 11 16-78; 8:45 am) 


[6740-02-M] 

[Docket No. RI79-7] 

SUN Oil CO. 

Petition for Special Relief 

November 8. 1978. 

Take notice that on October 19, 
1978. Sun Oil Co. (Petitioner). Two 
North Park East, Box 20. Dallas. Tex. 
75221, filed a petition for special relief, 
in Docket No. RI79-7, pursuant to 
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§ 2.76 of the Commission’s General 
Policy and Interpretations. 

Petitioner requests authorization to 
charge a total rate of 48.9108 cents per 
Mcf at 15.025 psia for the sale of gas 
from the State Agency-Tract 4. Well 
No. 3, Belle Isle Field, St. Mary 
Parish. La., to United Gas Pipeline Co. 
Petitioner is currently collecting a 
total rate of 37.60084 cents per Mcf at 
15.025 psia, subject to Btu adjustment, 
for the sale of the subject gas. Peti¬ 
tioner has replaced tubing in the said 
well in order to -restore production. 
The cost of the replacement tubing 
was $94,500. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should file a petition to 
intervene or a protest with the Feder¬ 
al Energy Regulatory Commission, 825 
North Capitol Street NE., Washing¬ 
ton, D.C. 20426, in accordance with 
the requirements of the Commission’s 
rules of practice and procedure (18 
CFR 1.8 or 1.10). All such petitions or 
protests should be filed on or before 
December 1, 1978. All protests filed 
with the Commission w r ill be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s rules. 

KomiTH F. Plumb, 
Secretary . 

CFR Doc. 78-32384 Filed 11-16-78; 8:45 ami 


[6740-02-M] 

(Docket No. CP76 601] 

TRANSCONTINENTAL CAS PIPE LINE CORP. 

Application to Amend 

November 8. 1978. 

Take notice that on October 30, 
1978, Transcontinental Gas Pipe Line 
Corp. (Applicant), P.O. Box 1396, 
Houston, Tex. 77001, filed in Docket 
No. CP76-501 an application pursuant 
to section 7(c) of the Natural Gas Act 
and § 2.79 of the Commission’s Gener¬ 
al Policy and Interpretations (18 CFR 
2.79) to amend the order issued De¬ 
cember 28, 1976, in said docket, as 
amended, 1 so as to: 

(1) Continue a transportation service for 
Kohler Co. (Kohler) for an additional 2- 
year term; 

(2) Transport gas from additional sources; 
and 

(3) Increase the maximum transportation 
volume from 1,100 Mcf per day, to 1,600 de- 
katherms (dt) equivalent of gas per day. all 


‘This proceeding was commenced before 
the FPC. By joint regulation of October 1, 
197 7 (10 CFR 1000.1), it was transferred to 
the FERC. 


as more fully set forth in the application to 
amend which is on file with the Commission 
and open to public inspection. 

Applicant states that the order of 
December 28, 1976, as amended, au¬ 
thorized it to transport, on an inter¬ 
ruptible basis, up to 1,100 Mcf of gas 
per day for the account of Kohler for 
use for high-priority purposes in 
Kohler’s Spartansburg, S.C.. plant. 

Applicant further states that Kohler 
has amended its gas purchase contract 
with Glen A. Martin (Martin) to pur¬ 
chase contract gas from additional 
sources of supply In the South Longh¬ 
orn and Greenbranch Fields, Duval 
and McMullen Counties, Tex. Gas 
from the additional sources of supply 
would be delivered to Applicant at mu¬ 
tually agreeable points on Applicant’s 
system in Duval and McMullen Coun¬ 
ties, Tex., it is indicated. 

No additional facilities are required 
by Applicant to transport gas from the 
additional sources of supply, it is said. 

Applicant states that Kohler has re¬ 
quested that Applicant convert the 
transportation agreement between Ap¬ 
plicant and Kohler to a service agree¬ 
ment under Applicant’s effective Rate 
Schedule T. Under Rate Schedule T, 
Applicant would charge an initial rate 
of 23.5 cents per dt for all quantities 
delivered hereunder and would retain. 
Initially, 3.8 percent of the quantities 
received for transportation as make-up 
for compressor fuel and line loss. 

Any person desiring to be heard or 
to make any protest with reference to 
said application to amend should on or 
before November 30, 1978, file with 
the Federal Energy Regulatory Com¬ 
mission, Washington, D.C. 20426, a pe¬ 
tition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas 
Act (18 CFR 157.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or 
to participate as a party in any hear¬ 
ing therein must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission's Rules. All persons who have 
heretofore filed need not file again. 

Kenneth F. Plumb, 
Secretary 

(FR Doc. 78-32361 Filed 11-16-78; 8:45 am] 


[6740-02-M] 

(Docket No. CP79-44] 

TRANSCONTINENTAL OAS PIPE LINE CORP. 

Application 

November 8. 1978. 

Take notice that on October 30, 
1978, Transcontinental Gas Pipe Line 
Corp. (Applicant). P.O. Box 1396, 
Houston. Tex. 77001 filed in Docket 
No. CP79-44 an application pursuant 
to section 7(c) of the Natural Gas Act 
for a certificate of public convenience 
and necessity authorizing the trans¬ 
portation of up to 132 (dt) equivalent 
of natural gas per day, on an inter¬ 
ruptible basis, for the account of Caro¬ 
lina Pipeline Co.. Inc.; NCNG Explora¬ 
tion Corp., an affiliate of North Caro¬ 
lina Natural Gas Corp.; Philadelphia 
Electric Co.; Piedmont Exploration 
Co., Inc., an affiliate of Piedmont Nat¬ 
ural Gas Co., Inc.; Tar Heel Energy 
Corp., an affiliate of Public Service 
Co. of North Carolina, Inc.; UCG 
Energy Corp., an affiliate of North 
Carolina Natural Gas Corp.; Philadel¬ 
phia Electric Co.; Piedmont Explora¬ 
tion Co., Inc., an affiliate of Piedmont 
Natural Gas Co., Inc.; Tar Heel 
Energy Corp., an affiliate of Public 
Service Co. of North Carolina, Inc.; 
UCG Energy Corp., an affiliate of 
United Cities Gas Co., North and 
South Carolina Division; Rockingham 
Co., an affiliate of North Carolina Gas 
Service Division of Pennsylvania & 
Southern Gas Co.; and Burlington In¬ 
dustries, Inc., all as more fully set 
forth in the application which is on 
file with the Commission and open to 
public inspection. 

Applicant states that with the ex¬ 
ception of Burlington Industries, Inc. 
these transportation customers are all 
distribution company customers of Ap¬ 
plicant or affiliates of Applicant’s dis¬ 
tributors. 

Applicant further states that the 
joint venture (Transmac Exploration 
and Development Program) of these 
transportation customers has discov¬ 
ered and developed a successful well in 
the West Raceland Field, Laufourche 
Parish, La. 

Applicant requests authorization 
herein to transport for the account of 
the above transportation customers, 
on an interruptible basis, their inter¬ 
ests in the West Raceland Field gas 
from the point of connection in the 
field to existing points of delivery on 
Applicant's system to such customers, 
or their affiliates. 

Applicant states that transportation 
service into its Rate Zone 2 initially 
would be rendered at 23.5 cents per dt, 
and into Rate Zone 3 at 24 cents per 
dt. Transco would initially withhold 
3.8 percent of the transportation vol¬ 
umes destined for delivery in Rate 
Zone 2 and 4.4 percent of the volumes 
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for delivery in Rate Zone 3 for com¬ 
pressor fuel and line loss make-up, it is 
assented. 

Applicant states that the subject gas 
would be utilized by the ultimate re¬ 
cipients to moderate the impact of Ap¬ 
plicant's curtailments or their high- 
priority end uses. 

The transportation service would be 
rendered with existing capacity on an 
interruptible basis, and the revenues 
generated by the service would be 
credited to Applicant’s cost-of-service 
in an appropriate rate proceeding, 
thus redounding to the benefit of the 
other services rendered by Applicant’s 
system, it is asserted. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
November 30. 1978, file with the Fed¬ 
eral Energy Regulatory Commission. 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to jurisdiction conferred upon the 
Federal Energy Regulatory Commis¬ 
sion by sections 7 and 15 of the Natu¬ 
ral Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti¬ 
tion to intervene is filed within the 
time required herein, if the Commis¬ 
sion on its own review of the matter 
finds that a grant of the certificate is 
required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if. the 
Commission on its own motion be¬ 
lieves that a formal hearing is re¬ 
quired, further notice of such hearing 
w ill be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise adivsed, it 
will be unnecessary for Applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb. 

Secretary . 

(FR Doc. 78*32362 Filed 11-16-78; 8:45 am) 


[6740-02-M] 

[Docket Nos. CP75-17 and CP75-277] 

TRANSWESTERN PIPELINE CO. 

Technical Conference 

November 3, 1978. 

Take notice that on December 5, 
1978, there will be a conference to dis¬ 
cuss the volumetric entitlements of 
Trans western Gas Pipeline Co.’s right- 
of-way customers. The conference will 
convene at 10:00 a.m. in the Gawaine 
Room of the downtown Ramada Inn. 
Amarillo, Tex. All interested persons 
are invited to attend, however, attend¬ 
ance at the conference will not be 
deemed to constitute formal interven¬ 
tion in the above-captioned proceed¬ 
ings. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-32385 Filed 11-16-78; 8:45 am] 


[6740-02-M] 

[Docket No. CP78-50] 

TRUNKLINE GAS CO. 

Change in Tariff 

November 7. 1978. 

Take notice that Trunkline Gas Co. 
(Trunkline) on October 30, 1978. ten¬ 
dered for filing Second Revised Sheet 
No. 1-E and Original Sheet Nos. 1638 
through 1681 to its FERC Gas Tariff. 
Original Volume No. 2. 

Trunkline states that such changes 
are made to provide a Rate Schedule 
T-43 for the transportation of natural 
gas on behalf of Panhandle Eastern 
Pipe Line Co. (Panhandle). Trunkline 
proposes that these sheets become ef¬ 
fective on September 18, 1978. 

A copy of this filing has been served 
on Panhandle. 

Any person desiring to be heard or 
to make any protest with reference to 
said applications, on or before Novem¬ 
ber 24, 1978, should file with the Fed¬ 
eral Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it In determining the appropri¬ 
ate action to be taken, but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32363 Filed 11-16-78; 8:45 am) 


[6740-02-M] 

[Docket No. CP78-3371 

TRUNKLINE GAS CO. 

Chong* in Tariff 

November 7. 1978. 

Take notice that Trunkline Gas Co. 
(Trunkline) on October 30, 1978, ten¬ 
dered for filing First Revised Sheet 
No. 1-E and Original Sheet Nos. 1598 
through 1637 to its FERC Gas Tariff, 
Original Volume No. 2. 

Trunkline states that such changes 
are made to provide a Rate Schedule 
T-42 for the transportation of natural 
gas on behalf of Panhandle Eastern 
Pipe Line Co. (Panhandle). Trunkline 
proposes that these sheets become ef¬ 
fective on September 19, 1978. 

A copy of this filing has been served 
on Panhandle. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or a protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis¬ 
sion’s Rules of Practice and FTocedure 
(18 CF*R 1.8 or 1.10). All such petitions 
or protests should be filed on or before 
November 24, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make prot¬ 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32364 Filed 11-16-78; 8:45 amj 


[6740-02-M] 

[Docket No. CP78-390] 

TRUNKLINE GAS CO. 

Change in Tariff 

November 7, 1978. 

Take notice that Trunkline Gas Co. 
(Trunkline) on October 30. 1978, ten¬ 
dered for filing Third Revised Sheet 
No. 1-E and Original Sheet Nos. 1682 
through 1722 to its FERC Gas Tariff, 
Original Volume No. 2. 

Trunkline states that such changes 
are made to provide Rate Schedules 
E-19 and E-20 for the exchange of 
natural gas with Natural Gas Pipeline 
Co. of America (Natural). Trunkline 
proposes that these sheets become ef¬ 
fective on August 29. 1978. 

A copy of this filing has been served 
on Natural. 

Any person desiring to be heard or 
to make any protest with reference to 
said application, on or before Novem- 
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ber 24, 1978, should file with the Fed¬ 
eral Energy Regulatory Commission, 
Washington, D.C. 20426. a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion's Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken, but will not 
sene to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission's Rules. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32365 Filed 11-16-78; 8:45 am) 


[ 6740-02-M] 

[Docket No. ER77-3131 

UNION LIGHT HEAT & POWER CO. 

Filing 

November 9, 1978. 

Take notice that Union Light, Heat 
<& Power Co. on October 26, 1978, ten¬ 
dered for filing, in accordance with 
(he Commission’s letter of October 12, 
1978, accepting the tariff rate sheets 
attached to the Settlement Agreement 
dated May 12, 1978, billing and reve¬ 
nue data for the city of Williams town, 
Ky., the only purchaser under the sub¬ 
ject rates for the period of July 15. 
1977 to September 15, 1978. 

Any person desiring to be heard or 
to protest said filing should file a pro¬ 
test with the Federal Energy Regula¬ 
tory Commission, 825 North Capitol 
Street NE., Washington, D.C. 20426, in 
accordance with sections 1.8 and 1.10 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8 and 1.10). 
All such protests should be filed on or 
before November 30. 1978. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken. Copies of this filing are on 
file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-32386 Filed 11 16-78: 8:45 ami 


16740-02-M] 

[Docket No. RP79-6] 

UNITED GAS PIPE LINE CO. 

Filing of Revised Tariff Shoots 

November 7, 1978. 

Take notice that on October 26, 
1978, United Gas Pipe Line Co. ten¬ 
dered for filing with the Federal 
Energy Regulatory Commission (Com¬ 


mission) the tariff sheets listed below 
to its FERC Gas Tariff, Original 
Volume No. 2: 

Tariff Sheet and Proposed Effective Date 

First Revised Sheet No. 1087. May 6, 1978. 
First Revised Sheet No. 1153, August 1, 

1978. 

First Revised Sheet No. 1170, August 25, 

1978. 

PTrst Revised Sheet No. 1193, September 15. 

1978. 

United states the purpose of this 
filing is to show increased volume for 
fuel and unaccounted for gas as pro¬ 
vided in Article II of certain of Unit¬ 
ed’s transportation agreements. 

United states that copies of these 
tariff sheets have been mailed to 
Transcontinental Gas Pipe Line Corp., 
Mississippi Valley Gas Co. and Michi¬ 
gan Wisconsin Pipe Line Co. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE.. 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission's Rules of Practice and Proce¬ 
dures (18 CFR 1.8 and 1.10). All such 
petitions or protests should be filed on 
or before November 15, 1978. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person w r ishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32366 Filed 11-16-78; 8:45 am] 


[6740-02-M] 

[Docket No. CP79-291 

WESTERN GAS INTERSTATE CO. 

Application 

November 9. 1978. 

Take notice that on October 16. 
1978, Western Gas Interstate Co. 
(Western), 1800 First International 
Building. Dallas. Tex. 75270. filed in 
Docket No. CP79-29 an application 
pursuant to section 7(c) of the Natural 
Gas Act and section 157.7(b) of the 
Regulations thereunder (18 CFR 
157.7(b)) for a certificate of public con¬ 
venience and necessity authorizing the 
construction, during the 12-month 
period commencing with the date of 
the requested authorization, and oper¬ 
ation of facilities to enable Western to 
take into its certificated main pipeline 
system natural gas which would be 
purchased or received from producers 
or other similar sellers, all as more 
fully set forth in the application on 


file with the Commission and open to 
public inspection. 

The stated purpose of this budget- 
type application is to augment West¬ 
ern’s ability to act with reasonable dis¬ 
patch in connecting to its pipeline 
system supplies of natural gas which 
may become available from various 
producing areas generally co-extensive 
with its pipeline system or the systems 
of other pipeline companies which 
may be authorized to transport gas for 
the account of or exchange gas with 
Western. 

It is stated that the total cost of the 
proposed facilities w r ould not exceed 
$150,000 and that the cost of any 
single project would not exceed 25 per¬ 
cent of the total cost. It is indicated 
that these costs would be financed 
from funds on hand and, to the extent 
necessary, with short-term borrowings 
from Western’s parent. Southern 
Union Co. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
November 16, 1978, file with the Fed¬ 
eral Energy Regulatory Commission. 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula 
tions under the Natural Gas Act (18 
CFR 157.70). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti¬ 
tion to intervene is filed within the 
time required herein, if the Commis¬ 
sion on its own review of the matter 
finds that a grant of the certificate is 
required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its owm motion be¬ 
lieves that a formal hearing is re¬ 
quired, further notice of such hearing 
will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Western to 
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appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32387 Filed 11-16-78; 8:45 am) 


[6740-02-M] 

[Docket No. CP79-31) 

WESTERN GAS INTERSTATE CO. 

Application 

November 9, 1978. 

Take notice that on October 16, 
1978, Western Gas Interstate Co. (Ap¬ 
plicant), 1800 First International 
Building, Dallas, Tex. 75270. filed in 
Docket No. CP79-31, an application 
pursuant to section 7 of the Natural 
Gas Act and § 157.7(g) of the Commis¬ 
sion’s regulations under the Natural 
Gas Act (18 CFR 157.7(g)) for a certifi¬ 
cate of public convenience and necessi¬ 
ty authorizing the construction and 
for permission for and approval of the 
abandonment, during the calendar 
year 1979, and operation of field gas 
compression and related metering and 
appurtenant facilities, as as more fully 
set forth in the application on file 
with the Commission and open to 
public inspection. 

The stated purpose of this budget- 
type application is to augment Appli¬ 
cant's ability to act with reasonable 
dispatch in the construction, reloca¬ 
tion, and operation and abandonment 
of facilities which will not result in 
changing Applicant’s system saleable 
capacity or service from that author¬ 
ized prior to the filing of the instant 
application. 

Applicant states that the total cost 
of the proposed construction and 
abandonment of facilities would not 
exceed $500,000 and that the cost of 
any single project would not exceed 25 
percent of the total authorization. Ap¬ 
plicant Indicates that it would finance 
such cost from internally generated 
funds. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
November 16. 1978. file with the Fed¬ 
eral Energy Regulatory Commission, 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. 

Any person wishing to become a 
party to a proceeding or to participate 
as a party in any hearing therein must 


file a petition to intervene in accord¬ 
ance with the Commission's rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti¬ 
tion to intervene is filed within the 
time required herein, if the Commis¬ 
sion on its own review of the matter 
finds that a grant of the certificate 
and permission and approval for the 
proposed abandonment are required 
by the public convenience and necessi¬ 
ty. If a petition for leave to intervene 
is timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear to be represented at the hear¬ 
ing. 


Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32388 Filed 11-16-78; 8:45 am) 


[6740-02-M] 

[Docket Nos. RP 72-41 (PGA 79-1)1 

WESTERN TRANSMISSION CORP. 

Proposed Changes 

November 7. 1978. 

Take notice that Western Transmis¬ 
sion Corp. (Western), on November 1, 
1978, tendered for filing as part of its 
FERC Gas Tariff, Original Volume 
No. 1. the following sheet: 

Tenth Revised Sheet No. 3-A, superseding 
Ninth Revised Sheet No. 3-A. 

The proposed changes would de¬ 
crease the monthly charges for pur¬ 
chased gas to Colorado Interstate Gas 
Co., Western's sole jurisdictional cus¬ 
tomer. pursuant to the proposed provi¬ 
sions of section 18 of Western’s FPC 
Gas Tariff, Original Volume No. 1. 

Because of the brief time available 
subsequent to the Commission’s adop¬ 
tion of its new rules relating to Pur¬ 
chased Cost Adjustment Clauses, 
Western requests that the notice pro¬ 
vision otherwise applicable be w r aived 
so as to permit the proposed rates to 
become effective December 1, 1978. 

Copies of this filing have been 
served upon Colorado Interstate Gas 
Co. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE.. 
Washington, D.C. 20426, in accordance 


with §§ 1.8 and 1.10 of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
November 15. 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken but will not serve to make prot¬ 
estants parties to the proceedings. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32367 Filed 11-16-78; 8:45 am] 


[6740-02-M] 

[Project No. 19841 

WISCONSIN RIVER POWER CO. 

Place and Procedures for Public Session 

November 8,1978. 

By notice granted this date, the Pe- 
tenwell Lakes Property Owners Associ¬ 
ation (“PLPOA") and the Wisconsin 
Department of Natural Resources 
C’DNR") were permitted to intervene 
respecting Wisonsin River Power Co’s. 
(“WRPC”) application for approval of 
a revised Exhibit R (recreation plan) 
for the Castle Rock-Petenwell Project 
(FERC Project No. 1984). 

The Exhibit R is a statement of the 
recreational developments that WRPC 
intends to provide at the Castle Rock 
and Petenwell flowages. WRPC filed 
with the Exhibit P a Land Use Plan 
and an Exhibit W (environmental 
report); WRPC has also subsequently 
amended the Exhibit R. 

PLPOA and DNR raise numerous 
issued regarding the recreational plan. 
Central among these are: 

1. Does the plan provide adequate 
protection for wetlands; 

2. Does the plan provide adequate 
protection for certain wdldlife species 
(such as osprey); 

3. Does the plan adequately provide 
for the removal of stumps and trees 
from the Petenwell flowage (and did 
WRPC previously violate orders of the 
Commission and the Wisconsin Public 
Service Commission with regard to 
such a stump and tree removal); 

4. Does the plan provide adequate 
access roads to the flowages; 

5. Does the plan provide enough 
boat launching ramps, picnic tables, 
and related facilities; 

6. Should certain shoreline areas, 
such as the Petenwell dikes, be open 
to public use; and 

7. Should WRPC be allowed to 
remove certain lands from the project 
boundary? 

Both PLPOA and DNR requested 
that a public meeting be held in the vi- 


FEDERAl REGISTER, VOL. 43, NO. 223—FRIDAY, NOVEMBER 17, 1978 








53816 


NOTICES 


cinity of the project so that the public 
may express their views on the Exhib¬ 
it R. WRPC recommended tliat any 
meeting held should be an informal 
proceeding conducted by staff. 

It appears that a public session may 
be helpful. Accordingly, Commission 
staff counsel will convene two public 
sessions in the circuit courtroom of 
the Adams County courthouse, in 
Friendship, Wis., beginning at 9 a.m. 
and at 7 p.m. on Wednesday, Novem¬ 
ber 29, 1978, and continuing thereafter 
until concluded so that the interve- 
nors, members of the public, and any 
interested Federal, State or local agen¬ 
cies may state their views, orally or in 
writing, and have their positions and 
statements considered along with the 
pleadings and comments filed in this 
proceeding. All oral and written state¬ 
ments presented will be transcribed by 
a court reporter into a WTitten record 
of the public session. 

To avoid confusion and to insure 
that all persons wishing to present 
their positions can do so, the following 
procedures will be observed at the 
public session: 

All those desiring to be heard, or 
wishing to submit WTitten statements, 
should, before the convening of the 
sessions noted above, fill out cards 
with their names, addresses, and the 
organization they represent, if any, 
and give the cards to Commission staff 
counsel. Blank cards will be available 
at the entrance to the courtroom. 

When a person’s name is called, he 
should come forward and state his 
name, address, and the organization 
he represents, if any. If he wishes to 
make an oral statement, he should 
proceed to do so. If he wishes to 
submit a written statement and also 
make an oral statement, he should 
confine his oral remarks to a brief 
summary of the highlights of the writ¬ 
ten statement, since all written state¬ 
ments will be copied into the record as 
though read, the statements made at 
the public session do not constitute 
evidence, and the persons giving state¬ 
ments will not be subject to cross-ex¬ 
amination. 

If a peson wishes to make a state¬ 
ment for the record but is unable to be 
present at the time his name is called, 
he may leave a copy of his statement 
with the reporter, and it will be copied 
into the record as though read. If for 
any reason a person wishing to be 
heard is unable to attend the public 
session, he may submit a written state¬ 
ment by December 22, 1978, to the 
Secretary. Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE.. Washington, D.C. 20426. and it 
will be made a part of the record of 
the public session. 

Copies of the Exhibit R (as amend¬ 
ed). the Land Use Plan, and the Ex¬ 


hibit W are available for public inspec¬ 
tion at the follow ? ing locations: 

Wisconsin River Power Co., Wisconsin 
Rapids, Wis.. 715-422-3111. 

McMillan Memorial Library. 490 East 
Grand Avenue, Wisconsin Rapids, Wis., 
715-423-1040. 

Mauston Public Library. 133 East State 
Street, Mauston. Wis.. 608-847-4454. 
Adams County Library, 101 South Main, 
Adams. Wis., 608-339-3211. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-32389 Filed 11-16-78: 8:45 ami 


[6560-01-M] 

ENVIRONMENTAL PROTECTION 
AGENCY 

1FRL 1008-2; PF-1131 

PESTICIDE PROGRAMS 
Filing of Pesticide Petition 

Monsanto Agricultural Products Co., 
800 North Lindbergh Boulevard, St. 
Louis, Mo. 63166, has submitted a peti¬ 
tion (PP 8F2128) to the Environmen¬ 
tal Protection Agency (EPA) which 
proposes that 40 CFR 180.314 be 
amended by establishing a tolerance 
for the residues of the herbicide trial- 
late (S-( 2,3,3-trichloroallyl) diisopro 
pylthiocarbamate) in or on the raw ag¬ 
ricultural commodities sugar beets, 
sugar beet tops, soybeans, soybean 
forage and hay all at 0.05 part per mil¬ 
lion (ppm). The proposed analytical 
method for determining residues is by 
gas liquid chromatography with elec¬ 
tron capture detector. Notice of this 
submission is given pursuant to the 
provisions of section 408(d)(1) of the 
Federal Food, Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on this peti¬ 
tion to the Federal Register Section, 
Program Support Division (TS-757), 
Office of Pesticide Programs, EPA, 
Room 401, East Tower. 401 M Street 
SW„ Washington. D.C. 20460. Inquir¬ 
ies concerning this petition may be di¬ 
rected to Product Manager (PM) 25, 
Registration Division (TS-767), Office 
of Pesticide Programs, at the above 
address, or by telephone at 202-755- 
7012. Written comments should bear a 
notation indicating the petition 
number. Comments may be made at 
any time while a petition is pending 
before the Agency. All written com¬ 
ments filed pursuant to this notice will 
be available for public inspection In 
the office of the Federal Register 
Section from 8:30 a.m. to 4 p.m. 
Monday through Friday. 


Dated: November 7, 1978. 

Douglas D. Campt, 
Acting Director , 
Registration Division. 
(FR Doc. 78-32338 Filed 11-16-78: 8:45 am) 


[6560-01-M] 

[FRL 1008-4) 

SCIENCE ADVISORY BOARD; TECHNOLOGY 

ASSESSMENT AND POLLUTION CONTROL 

COMMITTEE 

Open Meeting 

As required by Pub. L. 92-463, this is 
to give notice that a meeting of the 
Technology Assessment and Pollution 
Control Committee will be held begin¬ 
ning at 9 a.m. f December 4 and 5, 1978, 
in room 1101, West Tower, EPA Head¬ 
quarters, 401 M Street SW., Washing¬ 
ton, D.C. The meeting is open to the 
public. Any member of the public 
wishing to attend or to have further 
information on the meeting should 
contact Lloyd Taylor or Rita Hag¬ 
gerty, 703-557-7720. 

The committee will discuss the iden¬ 
tification of pollution control technol¬ 
ogy research needs; incentives for de¬ 
velopment and utilization of pollution 
control technology: whether to review 
the scientific and technical basis of 
four proposed EPA regulations: and 
items of interest to the members. 

Richard M. Dowd, 

Staff Director , 

Science Advisory Board. 

November 13, 1978. 

(FR Doc. 78-32340 Filed 11-16-78; 8:45 am) 


[6560-01-M] 

(FRL 1007-6) 

STATE OF SOUTH CAROLINA 

Review by the U.S. Environmental Protection 
Agency, Region IV, Water Supply Branch of 
Exemptions Granted by the South Carolina 
Department of Environmental Regulation 
From June 24, 1977, to June 24, 1978 

This public notice is issued under 
section 1416 of the Safe Drinking 
Water Act, Pub. L. 93-523, December 
16, 1974 and 142.22(b) of the National 
Interim Primary Drinking Water Reg¬ 
ulations. published in the Federal 
Register on January 20, 1976. 

All information related to the grant¬ 
ing of these exemptions is available 
for public inspection between the 
hours of 8:30 a.m. and 5 p.m., Monday 
through Friday at: 

Division of Water Supply. South Carolina 
Department of Health and Environmental 
Control, 2600 Bull Street. Columbia. S.C. 
29201. 

All Interested parties are invited to 
submit WTitten comments on the ex- 
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emptions issued and on the need for 
continuing these exemptions. Com¬ 
ments must be submitted on or before 
December 18. 1978 and should be sent 

to: 

Mr. Curtis P. Fehn, Chief, State Program 
Section, Water Supply Branch, U.S. Envi¬ 
ronmental Protection Agency. 345 Court- 
land Street NE., Atlanta. Ga. 30308, Tele¬ 
phone 404-881-3781. 

Dated: November 3, 1978. 

As a B. Foster. 

Acting Regional Administrator. 

[FR Doc. 78-32339 Filed 11-16-78: 8:45 am] 


[6560-01-M] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL 1008-3: OTS 1400011 

TOXIC SUBSTANCES CONTROL 
Security of Confidential Business Information 

AGENCY: Environmental Proteetion 
Agency. 

ACTION: Supplemental clarification. 

SUMMARY: This notice clarifies the 
Agency's procedures for handling 
chemical substances whose identity 
has been treated as confidential for 
purposes of the Inventory of Chemical 
Substances under seciton 8(b) of the 
Toxic Substances Control Act (TSCA) 
(15U.S.C. 2601 et seq.). 

ADDRESS: Copies of the EPA busi¬ 
ness confidentiality regulations and 
TSCA Confidential Business Informa¬ 
tion Security Manual may be obtained 
by calling or writing John B. Ritch, 
Jr., Director, Industry Assistance 
Office (TS-793), 401 M Street SW., 
Washington, D.C. 20460, telephone 
800-424-9065: in Washington. D.C., 
telephone 554-1404. 

SUPPLEMENTARY INFORMATION: 
On September 8, 1978, EPA promul¬ 
gated final amendments to its business 
confidentiality regulations, 40 CFR 
Part 2, 43 FR 39997. These amend¬ 
ments were effective October 10. 1978. 
On July 25. 1978, EPA announced the 
availability of its TSCA Confidential 
Business Information Security 
Manual. 43 FR 32186. These security 
procedures were effective immediately 
upon publication. If EPA makes major 
changes to these regulations or secur¬ 
ity manual, the Agency will provide an 
opportunity for public comment. 

Section 2.306 of the business confi¬ 
dentially regulations establishes stand¬ 
ards governing release of information 
obtained under TSCA. This section in¬ 
corporates by reference the Agency’s 
general rules on handling confidential 
information and establishes special 
rules for handling TSCA information 
consistent with the statute. In particu¬ 
lar. these regulations provide notice to 


the affected business prior to public 
disclosure of information claimed as 
confidential. In addition, the regula¬ 
tions provide that although EPA does 
not believe that notice is required 
when the Agency furnishes the confi¬ 
dential informtion to another Federal 
agency, a contractor performing work 
under TSCA, a congressional commit¬ 
tee. or to any other person pursuant to 
court order. EPA will give notice to an 
affected business in such instances as 
a matter of policy. In providing for 
notice to affected businesses prior to 
disclosure to other Federal agencies, a 
contractor. Congress, or pursuant to 
court order, EPA has reserved certain 
flexibility. The regulations provide 
that in these instances, EPA may give 
notice to the affected business by 
letter sent by certified mail return re¬ 
ceipt requested, by telegram or by 
notice published in the Federal Regis¬ 
ter. 

Questions have arisen concerning 
EPA’s intended procedures for han¬ 
dling chemical substances whose iden¬ 
tities will be treated as confidential for 
purposes of the inventory compiled 
under section 8(b) of TSCA. This 
notice is intended to clarify two 
points: 

(1) EPA intends to physically segre¬ 
gate its data base on chemical sub¬ 
stances whose identities will be treated 
as confidential for purposes of the In¬ 
ventory: and 

(2) EPA intends to provide notice to 
the affected business by letter or tele¬ 
gram before furnishing information on 
these chemical substances to another 
Federal agency, a contractor. Congress 
or pursuant to court order. EPA does 
not intend to give notice of such dis¬ 
closure by the Federal Register. 

Dated: November 9, 1978. 

Steven D. Jellinek, 
Assistant Administrator for 
Toxic Substances . 

[FR Doc. 78-32337 FUed 11-16-78: 8:45 am) 


[6712-01] 

FEDERAL COMMUNICATIONS 
COMMISSION 

[FCC 78-744: RM-2647] 

CONNECTING AND CONCURRING CARRIERS 
TO JUSTIFY THEIR RATES AS DO THE ISSU¬ 
ING CARRIERS REQUIREMENTS 

Memorandum Opinion and Order Denying 
Petition for Rulemaking 

Adopted: October 19, 1978. 

Released: November 2. 1978. 

In the matter of amendment to 
§61.38 of Commission’s rules to re¬ 
quire connecting and concurring carri¬ 
ers to justify their rates as do the issu¬ 
ing carriers, RM-2647. 


1. We have before us a Petition for 
Rulemaking filed by the U.S. Depart¬ 
ment of Defense (DOD) on March 19. 
1976 requesting that the Commission 
amend §61.38 of its rules. DOD seeks 
an amendment of that section to re¬ 
quire the filing of additional data and 
information by concurring and con¬ 
necting carriers. 1 The petition for rule- 
making was placed on public notice 
and in response comments were re¬ 
ceived from Central Telephone Co.. 
Mid-Continent Telephone Corp., Con¬ 
tinental Telephone Corp.. GTE Serv¬ 
ice Corp., and its affiliated telephone 
companies, Rochester Telephone 
Corp. and American Telephone & 
Telegraph Co. (AT&T). DOD filed a 
reply. 

2. Section 61.38 does not require that 
support data be filed by connecting 
and concurring carriers with regard to 
tariff changes initiated by the issuing 
carrier. The Final Report and Order in 
Docket No. 18703. 25 F.C.C. 2d 957. 968 
(1970), which promulgated §61.38, 
demonstrates that it was the Commis¬ 
sion's intent that only issuing carriers 
(and connecting carriers w f ho had re¬ 
quested changed or new matter be 
filed by the issuing carrier), w*ould be 
required to file support data and infor¬ 
mation. 

3. DOD contends here that enlarging 
the scope of the supporting data re¬ 
quirement to include concurring and 
connecting carriers is more in line 
with the broader intent of the Com¬ 
mission in creating §61.38. Its position 
is that the §61.38 cost material filed 
by the issuing carrier in support of its 
rates has no direct value in evaluating 
the lawfulness of the same rates 
charged by a concurring or connecting 
carrier and that the Commission’s reg¬ 
ulatory processes and the public inter¬ 
est would best be served if all carriers, 
including concurring and connecting 
carriers, were required to submit de¬ 
tailed economic and other data to jus¬ 
tify rate changes. Finally, DOD states 
that its interests would be adequately 
served if the cost data are required 
only for rate changes for private line 
service and the terminal equipment 
used in connection with such services. 

4. All of the connecting parties 
oppose the proposed rulemaking. They 


l A connecting carrier is, basically, an in¬ 
trastate carrier which engages in Interstate 
or foreign communication solely through 
physical connection with an unaffiliated in¬ 
terstate or foreign carrier. Sections 3(u) and 
2(b) of the Communications Act. 47 U.S.C. 
153(u) and 152(b). 

A concurring carrier, as defined in §61.14 
of the Commission’s rules, is "a carrier 
(other than a connecting carrier) subject to 
the act which concurs in and assents to 
schedules of charges and regulations filed 
on its behalf by an issuing carrier or carri¬ 
ers." 

An Issuing carrier is a carrier "subject to 
the act which publishes and files a tariff or 
tariffs with the Commission." Section 61.16 
of the Commission’s rules. 
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argue, variously, that the petition fails 
to comply with the requirements of 
§ 1.401 of the Commission’s rules for 
petitions for rulemaking; that requir¬ 
ing a connecting carrier to file sup¬ 
portive data would be contrary to the 
language of the Communications Act 
and would violate the intent of Con¬ 
gress; that the proposed amendment 
would impose a burden of unnecessary 
and useless paperwork upon carriers 
and the Commission staff; that DOD 
has made no effort to present any new 
evidence which might lead the Com¬ 
mission to depart from its decision as 
to the §61.38 requirements; and that 
the present procedure already results 
in a valid comparison between rev¬ 
enues and costs by way of the cost 
data filed by the issuing carrier and by 
the distribution of revenues in the sep¬ 
arations process. DOD’s reply re¬ 
sponds to these arguments without 
raising any new matters. 

5. Although we consider the DOD 
petition as requesting that connecting 
and concurring carriers file support 
data only with regard to private line 
service, the same considerations and 
the same reasoning would apply to 
nonprivate line services. Our conclu¬ 
sion would accordingly be the same. * 2 
DOD’s petition does not present facts 
or data in support of its proposed 
amendment which might indicate that 
costs and rates would differ signifi¬ 
cantly from those determined by the 
cost support data currently submitted 
by the issuing carriers, nor does it 
specify how the interests of the DOD 
would be affected, aside from general 
representations of alleged benefits to 
the public and to DOD as a consumer. 
First, we should note that AT&T, in 
support of a private line tariff filing, 
would submit not only its own cost 
support data for its Long Lines De¬ 
partment but that for all the associat¬ 
ed Bell System Companies. Since the 
amount of facilities provided by the 
Bell System is generally so large in 
comparison to those provided by the 
independent (i.e. non-Bell) connecting 
or concurring carriers, its cost data 
dominates and. in effect, largely deter¬ 
mines the rate schedules for private 
line services. 3 Secondly, the costs of 


Connecting carriers are already required 
to file appropriate support material for ex¬ 
ception rates filed on their behalf as part of 
an Issuing carrier's general tariff offering, 
and our decision and discussion is not in¬ 

tended to apply to such rates. 

3 The amount of private line facilities pro¬ 
vided by the Bell System is perhaps 10 times 
or more of that provided by independents. 
This is illustrated by statistics which show 
that the Bell System’s total private line rev¬ 
enues in 1976 were $1,638,910,624. This com¬ 
pares to non-Bell private line revenues, as 
reported by independent telephone compa¬ 
nies with over 96 percent of total independ¬ 
ent revenues, of $148,755,000 of which over 
$87 million was revenue of carriers report¬ 
ing to the Commission. Source: Statistics of 


these independent connecting carriers 
are included in the total Bell System 
costs (generally in the form of revenue 
requirements). Therefore, the data 
supporting any such rate schedule 
does include all costs, whether gener¬ 
ated directly within the Bell System 
or not. This independent company 
cost data could presumably be broken 
out separately upon request of the 
Commission if such became necessary 
in any given case. However, the peti¬ 
tioner has not shown what public 
benefit would accrue from routinely 
requiring the submission of this cost 
data separately rather than in the ag¬ 
gregate as is now the case. 

6. Although it is difficult to estimate 
the volume of additional paperwork 
which the proposed rule would gener¬ 
ate. it clearly would be very substan¬ 
tial. For example. 55 telephone compa¬ 
nies are concurring carriers to AT&T’s 
260 tariff for private line service, and 
virtually all of the other telephone 
companies in the United States, over 
1,500 in all. are connecting carriers. 
The additional burdens the DOD rule 
would impose on each connecting and 
concurring carrier to assemble and di¬ 
rectly submit the data and informa¬ 
tion in support of changes in this 
single tariff would be enormous, and 
out of all proportion to any percepti¬ 
ble benefit to the public. Indeed, the 
proposed rule might well make the 
regulatory process so unwieldly as to 
frustrate effective regulation, were it 
to be applied to the 260 Tariff, not to 
mention the numerous other tariffs on 
file with the Commission toward 
which the same rationale might be ap¬ 
plied. Under these circumstances, we 
do not believe that the institution of a 
rulemaking proceeding on this matter 
would be in the public interest. This is 
not to say, however, that in any given 
case or in a specific rate investigation 
the Commission or a presiding judge 
may not require such separate infor¬ 
mation to be submitted if circum¬ 
stances warrant it. 

7. Accordingly, It is ordered, That 
the Petition for Rulemaking if denied. 

Federal Communications 
Commission. 

William J. Tricarico, 

Secretary. 

(FR Doc. 78-32332 Filed 11-16-78; 8:45 ami 


[6712-01-M] 

FM AND TV TRANSLATOR APPLICATIONS 
READY AND AVAILABLE FOR PROCESSING 

Adopted: November 6, 1978. 

Released: November 9. 1978. 

By the Chief Broadcast Facilities Di¬ 
vision. 


Communications Common Carriers. Year 
Ended December 31. 1976, p. 30. Table 16. 
lines 112, 128 and Independent Telephone 
Statistics 1977 Edition, p. 20. 


Notice is hereby given pursuant to 
§1.572(0 and § 1.573(d) of the Com¬ 
mission’s Rules, that on December 29, 
1978, the TV and FM translator appli¬ 
cations listed in the attached Appen¬ 
dix will be considered as ready and 
available for processing. Pursuant to 
section 1.227(b)(1) and § 1.519(b) of 
the Commission’s Rules, an applica¬ 
tion, in order to be considered with 
any application appearing on the at¬ 
tached list or with any other applica¬ 
tion on file by the close of business on 
December 28. 1978, which involves a 
conflict necessitating a hearing with 
any application on this list, must be 
substantially complete and submitted 
for filing at the offices of the Commis¬ 
sion in Washington, D.C., by the close 
of business on December 28, 1978. The 
attention of prospective applicants is 
directed to the fact that some contem¬ 
plated proposals may not be eligible 
for consideration with an application 
appearing in the attached Appendix 
by reason of conflicts between the 
listed applications and applications ap¬ 
pearing in previous notices published 
pursuant to § 1.573(d) of the Commis¬ 
sion’s Rules. 

The attention of any party in inter¬ 
est desiring to file pleadings concern¬ 
ing any pending TV and FM translator 
application, pursuant to section 
309(d)(1) of the Communications Act 
of 1934, as amended, directed to 
§1.580(1) of the Commission’s Rules 
for provisions governing the time for 
filing and other requirements relating 
to such pleadings. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

UHF TV Translator Applications 

BMPTT-780726IL (K72DK), Elgin. La 
Grande. Union & Baker. Oreg.. Blue Mt. 
Television. Association. Req: Change fre¬ 
quency to Channel 62, 758-764 MHz. 
BPTT-780726IM (K74BX), Elgin. La 

Grande. Union & Baker, Oreg.. Blue Mt. 
Television. Association. Req: Change fre¬ 
quency to Channel 64. 770-776 MHz. 
BPTT-780726IN (K784BC). Elgin, La 

Grande, Union & Baker. Oreg., Blue Mt. 
Television. Association. Req: Change fre¬ 
quency to Channel 66. 782-788 MHz. 
BPTT-780728IU (New), Lakeport. Calif., 
The Lake County Television Club. Req: 
Channel 62. 758-764 MHz. 100 watts. Pri¬ 
mary: KVIE-TV. Sacramento. Calif. 
BPTT-780728IV (K71BD), Lakeport & 

Clear Lake Basin. Calif., The Lake County 
Television Club. Req: Channel frequency 
to Channel 66. 782-788 MHz. 
BPTT-780728IW (K73BQ). Lakeport, Calif., 
The Lake county Television Club. Req: 
Change frequency to Channel 64. 770-776 
MHz, increase output power to 100 watts. 
BPTT-780728IX (K77BS). Lakeport. Calif.. 
The Lake County Television Club. Req: 
Change frequency to Channel 58, 734-740 
MHz. 

BPTT-780728IY (K80BG), Lakeport. Calif., 
The Lake County Television Club. Req: 
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Change frequency to Channel 56. 722-728 
MHz. 

BPTT-780811IB (new). Flagstaff, Ariz., 
Trinity Broadcasting of Arizona. Inc. Req: 
Channel 62, 758-764 MHz. 100 watts. Pri¬ 
mary; KPAZ TV. Phoenix, Ariz. 
BPTT-780830ID (W65AH), LoundonvUle. 
Ohio, Ohio Educational Television Net¬ 
work Commission. Req: Change primary 
TV station Lo WOUC-TV. Channel 44. 
Cambridge. Ohio, 

BPTT-780925IA (new), Brain^rd. Minn.. 
Channel 10. Inc. Req: Channel 57, 728-734 
MHz, 100 watts. Primary: WDIO-TV, 
Duluth, Minn. 

BPTT-780925IB (new). Aitkin. Minn., Chan¬ 
nel 10. Inc. Req: Channel 66. 782-788 
MHz. 100 watts. Primary: WDIO-TV. 
Duluth. Minn. 

BPTT-781005IA (new). San Jose, Los Gatos. 
Santa Clara. Saratoga, Los Altos. Sunny¬ 
vale, Palo Alto and Mountain View, Calif.. 
KNTV, Inc. Req: Channel 42. 638-644 
MHz. 1000 watts. Primary: KNTV-TV. 
San Jose. Calif. 

VHF TV Translator Applications 

BPTTV-780711IE (new). Fredericksted. St. 
Croix (and surrounding area). U.S. Virgin 
Islands. Virgin Island Public Television 
System. Req: Channel 13, 210-216 MHz, 10 
watts. Primary: WJTJ-TV. Charlotte 
Amalie, St. Thomas. U.S. Virgin Islands. 
BPTTV-780713IE (new). Chambers. Lupton, 
Navajo, and Sanders. Ariz., Puerco Valley 
TV Association, Inc. Req: Channel 11. 198- 
204 MHz, 10 watts. Primary: KOAT-TV. 
Albuquerque. N. Mex. 

BPTTV-780911IB (new). Rexburg and St. 
Anthony. Idaho. Futura Titanium Corp. 
d.b.a. Futura Communications. Req: 
Channel 12. 204-210 MHz. 10 watts. Pri¬ 
mary: KPVI-TV. Pocatello, Idaho. 
BPTTV-780926IB (new). Silver City. N. 
Mex. Regents of New Mexico State Uni¬ 
versity. Req: Channel 12. 204-210 MHz. 
100 watts. Primary: KRWG-TV, Las 
Cruces. N. Mex. 

FM Translator Applications 

BPFT-780801JD (new). Tri-Cities (Pasco. 
Kennewick, and Richland), Wash.. Colum¬ 
bia Translator Council. Req: Channel 204, 
88.7 MHz, 10 watts. Primary: KGTS-FM. 

Walla Walla Wash 

BPFT-78081IV (new). Winter Park. Winter 
Garden, Orlando, and Popka. Fla., The 
Moody Bible Institute of Chicago. Req: 
Channel 228, 93.5 MHz, 1 watt. Primary: 
WKES-FM, St. Petersburg, Fla. 
BPFT-780801IW (new), Gainesville. Fla., 
The Moody Bible Institute of Chicago. 
Req: Channel 252, 98.3 MHz, 1 watt. Pri¬ 
mary: WKES—FM, St. Petersburg, Fla. 
BPFT-780929IA (new). Prineville. Oreg., Ju¬ 
niper Broadcasting, Inc. Req: Channel 
272. 102.3 MHz, 10 watts. Primary: KXIQ- 
FM. Bend, Oreg. 

IFR Doc. 78-32334 Filed 11-16-78; 8:45 am) 


[6712-01-M] 

TV BROADCAST APPLICATIONS READY AND 
AVAILABLE FOR PROCESSING 

Adopted: November 7, 1978. 

Released: November 13, 1978. 

By the Acting Chief, Broadcast Fa¬ 
cilities Division: 


Notice is hereby given, pursuant to 
§ 1.572(c) of the Commission s Rules, 
that on December 22. 1978. the TV 
broadcast applications listed in the at¬ 
tached Appendix will be considered as 
ready and available for processing. 
Pursuant to §§ 1.227(b)(1) and 1.591(b) 
of the Commission's Rules, an applica¬ 
tion in order to be considered with any 
application appearing on the attached 
list or with any other application on 
file by the close of business on Decem¬ 
ber 21. 1978, which involves a conflict 
necessitating a hearing with any appli¬ 
cation on this list, must be substantial¬ 
ly complete and tendered for filing at 
the offices of the Commission in 
Washington, D.C., by the close of busi¬ 
ness on December 21, 1978. 

The attention of any party in inter¬ 
est desiring to file pleadings concern¬ 
ing any pending TV broadcast applica¬ 
tion. pursuant to § 309(d)(1) of the 
Communications Act of 1934, as 
amended, is directed to § 1.580(0 of 
the Commission’s Rules for provisions 
governing the time for filing and other 
requirements relating to such plead¬ 
ings. 

Federal Communications 
Commission, 

William J. Tricarico. 

Secretary. 

BPCT-5184; new: North Pole. Alaska. Evan¬ 
gelistic Missionary Fellowship. Channel 4. 
ERP. Vis. 18.66 kW. HAAT 1619 88 ft. 
BPCT-780713IB; new; Indianapolis. Ind., 
Channel 59 of Indiana, Inc., Channel 59. 
ERP. Vis. 1472 kW. HAAT: 548.9 ft. 
BPCT-780720IC; new; Marion. Ill., Dennis 
F. Doelitzsch. Channel 27. ERP. Vis. 152. 

WW HAAT* ft 

BPCT-780728IF: new; Valdosta. Ga.. Peach¬ 
tree Telecasting. Inc.. Channel 44. ERP. 
Vis. 559 kW. HAAT: 839 ft. 
BPCT-780814IC; new; Springfield. Ohio. 
Miami Valley Christian Broadcasting As¬ 
sociation, Inc., Channel 26, ERP. Vis. 1219 
kW. HAAT: 488 ft. 

BPCT-780822IB; new; Prescott. Ariz.. Wil¬ 
liam H. Sauro, Channel 7. ERP. Vis. 2kW, 
HAAT: 1.550 ft. 

BPCT-780824IA; new; Watertown. N.Y., 
R.B.G. Productions. Inc.. Channel 50. 
ERP. Vis. 778 kW. HAAT: 633 ft. 
BPCT-780828IF; new; Atlanta. Ga.. Channel 
69 of Georgia. Inc., Channel 69. ERP Vis. 
1580 kW. HAAT: 960 ft. 

BPCT-78083ILA; new; Salisbury. Md.. MDV 
Television Co., Inc., Channel 47. ERP. Vis. 
2570 kW. HAAT: 1000 ft. 

BPCT-780914KL; WAND; Decatur. Ill., 
WAND Television, Inc., Channel 17, 
Change ERP. Vis. 5000 kW, change 
HAAT. 1285.2 ft. 

BPCT-780919KF, new; Lafayette. La.. 
Charles Chatelain. Channel 15, ERP. Vis. 
281 kW, HAAT: 208.65 ft. 

BPET-600; WNJB(TV); New Brunswick. 
N.J., New Jersey Public Broadcasting Au¬ 
thority, Channel 58, ERP. Vis. 3040.9 kW. 
HAAT 1410.3. 

BPET-615; new; Greenwood. S.C., South 
Carolina Educational Television Commis¬ 
sion. Channel 38. ERP. Vis. 893 kW. 
HAAT: 744 ft. 

[FR Doc. 78-32333 Filed 11-16-78; 8:45 am] 


[6730-01-M] 

FEDERAL MARITIME COMMISSION 
MATSON TERMINALS, INC. 
Agreements Filed; Correction 

In FR Doc. 78-31273, appearing on 
page 51724 in the issue of Monday, No¬ 
vember 6, 1978, appeared a summary 
of Agreement No. T-3737 between 
Matson Terminals. Inc., and Nippon 
Yusen Kaisha (NYK). The summary 
should have shown NYK as agent of 
Korea Marine Transport Co.. Ltd. 

Dated: November 14, 1978. 

Francis C. Hurney, 
Secretary. 

[FR Doc. 78-32420 Filed 11-16-78: 8:45 am) 


[6730-01-M] 

[Independent Ocean Freight Forwarder 
License No. 291] 

BAKER, IRONS A DOCKSTADER, INC. 

Order of Revocation 

On October 16. 1978. Baker. Irons & 
Dockstader. Inc., 17 Battery Place, 
New York, N.Y. 10004. voluntarily sur¬ 
rendered its Independent Ocean 
Freight Forwarder License No. 291 for 
revocation and requested that revoca¬ 
tion be effective on October 21, 1978, 
the expiration date of its Independent 
Ocean Freight Forwarder surety bond. 

Therefore, by virtue of authority 
vested in me by the Federal Maritime 
Commission as set forth in Manual of 
Orders. Commission Order No. 201.1 
(revised), section 5.01(c), dated August 
8. 1977: 

It is ordered. That Independent 
Ocean Freight Forwarder License No. 
291, issued to Baker, Irons & Dock 2 
stader, Inc., be and is hereby revoked 
effective October 21, 1978 without 
prejudice to reapplication for a license 
in the future. 

It is further ordered. That a copy of 
this Order by published in the Feder¬ 
al Register and served upon Baker, 
Irons & Dockstader, Inc. 

Robert G. Drew, 
Director, Bureau of 
Certification and Licensing. 
[FR Doc. 78-32408 Filed 11-16-78: 8:45 ami 


[6210-01-M] 

FEDERAL RESERVE SYSTEM 
MARJON BANCORPORATION, INC. 
Formation of Bank Holding Company 

Marjon Bancorporation, Inc., Coles- 
burg, Iowa, has applied for the Board’s 
approval under § 3(a)(1) of the Bank 
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Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 80 percent or 
more of the voting shares of Farmers 
Savings Bank, Colesburg. Iowa. The 
factors that are considered in acting 
on the application are set forth in 
§3(0 of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of Chi¬ 
cago. Any person wishing to comment 
on the application should submit views 
in writing to the Reserve Bank, to be 
received not later than December 4, 
1978. Any comment on an application 
that requests a hearing must be sent 
to the Secretary’s Office within 30 
days of the date of this notice and 
must include a statement of why a 
written presentation would not suffice 
in lieu of a hearing, identifying specifi¬ 
cally any questions of fact that are in 
dispute and summarizing the evidence 
that would be presented at a hearing. 

Board of Governors of the Federal 
Reserve System, November 9, 1978. 

John M. Wallace, 
Assistant Secretary 
of the Board. 

IFR Doc. 78-32336 Filed 11-16-78; 8:45 ami 


[6210-01-M] 

SOCIETY CORP. 

Acquisition of Bank 

Society Corp.. Cleveland, Ohio, has 
applied for the Board’s approval under 
§ 3(a)(3) of the Bank Holding Compa¬ 
ny Act (12 U.S.C. 1842(a)(3)) to ac¬ 
quire 100 percent (less directors’ quali¬ 
fying shares) of the voting shares of 
First National Bank of Clermont 
County, Bethel, Ohio. The factors 
that are considered in acting on the 
application are set forth in § 3(c) of 
the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Cleveland. Any person wishing to com¬ 
ment on the application should submit 
views in wTiting to the Secretary. 
Board of Governors of the Federal Re¬ 
serve System, Washington, D.C. 20551, 
to be received not later than Decem¬ 
ber 1. 1978. Any comment on an appli¬ 
cation that requests a hearing must be 
sent to the Secretary’s Office within 
30 days of the date of this notice and 
must include a statement of why a 
written presentation w T ould not suffice 
in lieu of a hearing, identifying specifi¬ 
cally any questions of fact that are in 
dispute and summarizing the evidence 
that would be presented at a hearing. 


Board of Governors of the Federal 
Reserve System, November 9,1978. 

John M. Wallace, 
Assistant Secretary 
of the Board . 

[FR Doc. 78-32335 Filed 11-16-78: 8:45 ami 


[6210-01-M] 

FEDERAL RESERVE SYSTEM 
CATOOSA BANCSHARES, INC. 

Formation of Bank Holding Company 

Catoosa Bancshares, Inc., Catoosa, 
Okla., has applied for the Board’s ap¬ 
proval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 100 percent 
(less directors qualifying shares) of 
the voting shares of First Bank of Ca¬ 
toosa. Catoosa, Okla. The factors that 
are considered in acting on the appli¬ 
cation are set forth in section 3(c) of 
the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Kansas City. Any person wishing to 
comment on the application should 
submit views in WTiting to the Secre¬ 
tary. Board of Governors of the Feder¬ 
al Reserve System. Washington, D.C. 
20551, to be received no later than De¬ 
cember 7, 1978. Any comment on an 
application that requests a hearing 
must be sent to the Secretary’s office 
within 30 days of the date of this 
notice and must include a statement of 
why a written presentation would not 
suffice in lieu of a hearing, identifying 
specifically any questions of fact that 
are in dispute and summarizing the 
evidence that w r ould be presented at a 
hearing. 

Board of Governors of the Federal 
Reserve System, November 13, 1978. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

[FR Doc. 78-32409 Filed 11-16-78; 8:45am) 


[1610-01-M] 

GENERAL ACCOUNTING OFFICE 
REGULATORY REPORTS REVIEW 
Receipt of Report Proposals 

The following requests for clearance 
of reports intended for use in collect¬ 
ing information from the public were 
received by the Regulatory reports 
Review Staff, GAO, on November 9, 
1978. See 44 U.S.C. 3512 (c) and (d). 
The purpose of publishing this notice 
in the Federal Register is to inform 
the public of such receipt. 

The notice includes the title of each 
request received; the name of the 
agency sponsoring the proposed collec¬ 


tion of information; the agency form 
number, if applicable; and the fre¬ 
quency with which the information is 
proposed to be collected. 

Written comments on the proposed 
CAB requests are invited from all in¬ 
terested persons, organizations, public 
interest groups, and affected business¬ 
es. Because of the limited amount of 
time GAO has to review the proposed 
requests, comments (in triplicate) 
must be received on or before Decem¬ 
ber 5, 1978, and should be addressed to 
Mr. John M. Lovelady, Assistant Di¬ 
rector, Regulatory Reports Review. 
U.S. General Accounting Office, Room 
5106. 441 G Street ’NW., Washington, 
D.C. 20548. 

Further information may be ob¬ 
tained from Patsy J. Stuart, of the 
Regulatory Reports Review Staff, 202- 
275-3532. 

Civil Aeronautics Board 

The CAB requests clearance of the 
new application, recordkeeping and re¬ 
porting requirements contained in 
Part 291 (ER-1080) of the Board’s Eco¬ 
nomic Regulations. These require¬ 
ments are mandatory under the Feder¬ 
al Aviation Act of 1958, as amended, 
for air carriers holding all-cargo certi¬ 
ficates from the Board to engage in 
domestic cargo transportation. CAB 
estimates respondents will number ap¬ 
proximately 645 domestic air carriers 
and burden will average 8 hours per 
application; 30 minutes for the bodily 
injury and property damage insurance 
forms 291-D and 291-E; 1 hour for no¬ 
tifications dealing with acquisition or 
merger between an all-cargo carrier 
(providing domestic cargo service) and 
an air carrier holding authority to 
transport international cargo; and 24 
hours for reporting on forms 291-A, 
Balance Sheet. 291-B, Statement of 
Operations, and 291-C, Summary of 
Traffic and Capacity Statistics which 
are filed semiannually. 

The CAB requests clearance of the 
new reporting Schedule T-8, Report of 
section 418 Operations, to Form 41 of 
Part 241—Uniform System of Ac¬ 
counts and Reports for Certificated 
Air Carriers. CAB states that report¬ 
ing on this schedule is mandatory 
under the Federal Aviation Act of 
1958. as amended, by air carriers hold¬ 
ing section 401 certificates that con¬ 
duct all-cargo operations under certifi¬ 
cates issued for Section 418 cargo op¬ 
erations. Schedule T-8 filing will be re¬ 
quired semiannually on February 10 
and August 10. The CAB estimates re¬ 
spondents will number approximately 
11 certificated air carriers and report- 
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ing burden will average 16 hours per 
report. 

Norman P. Heyl, 
Regulatory Reports 
Review Officer. 

[FR Doc. 78-32443 Filed 11-16-78; 8:45 am] 


[6820-38-M] 

GENERAL SERVICES 
ADMINISTRATION 

[Intervention Notice 75] 

MARYLAND PUBLIC SERVICE COMMISSION 
AND BALTIMORE GAS & ELECTRIC CO. 

Case No. 7268 

The Administrator of General Serv¬ 
ices seeks to intevene in a proceeding 
before the Maryland Public Service 
Commission involving an application 
of Baltimore Gas & Electric Co. for a 
revision in gas, electric, and steam 
rates. The Administrator of General 
Services represents the interests of the 
executive agencies of the U.S. Govern¬ 
ment as users of utility services. 

Persons desiring to make inquiries of 
GSA concerning this case should 
submit them, in writing, to Mr. Spence 
W. Perry, Assistant General Counsel, 
Regulatory Law Division, General 
Services Administration. 18th and F 
Streets NW., Washington, D.C. 20405, 
telephone 202-566-0726, within 30 
days of the publication of this notice 
in the Federal Register, and refer to 
this notice number. 

Persons making inquiries are put on 
notice that the making of an inquiry 
shall not serve to make any persons 
parties of record in the proceeding. 

(Section 201(a)(4), Federal Property and Ad¬ 
ministrative Services Act, 40 U.S.C. 
481(a)(4).) 

Dated: October 30, 1978. 

Jay Solomon, 
Administrator of 
General Services . 

[FR Doc. 78-32397 Filed 11-16-78; 8:45 am] 


[6820-34-M] 

GENERAL SERVICES 
ADMINISTRATION 

IMPROVING GOVERNMENT REGULATIONS 
Agenda of Significant Regulatory Activity 

AGENCY: General Services Adminis¬ 
tration. 

ACTION: Semiannual agenda. 

SUMMARY: This agenda announces 
the significant regulatory actions that 
GSA plans for the 6-month period 
from mid-November 1978 to mid-May 
1979. This agenda was developed 
under the guidelines in Executive 
Order 12044, Improving Government 


NOTICES 

Regulations (43 FR 12661, Mar. 24. 
1978). GSA’s purpose in publishing 
this agenda is to allow interested per¬ 
sons an opportunity to participate in 
the early stages of the rulemaking 
process. 

FOR FURTHER INFORMATION 
CONTACT: 

John T. Gilmartin, Director, Paper¬ 
work Management Division 202-566- 

0857. 

SUPPLEMENTARY INFORMATION: 
On May 25. 1978, GSA published its 
proposed report on implementation 
plans for Executive Order 12044 at 43 
FR 22616. As explained in the report. 
GSA will publish a semiannual agenda 
of significant regulatory activity 
during November and May of each 
year. The agenda lists, for each of 
GSA’s services and staff offices, new 
significant regulations that are being 
considered, changes that are planned 
to existing significant regulations, and 
the significant regulations that will be 
reviewed during the upcoming 6- 
month period. GSA’s next semiannual 
agenda will be published in the May 
18, 1979, issue of the Federal Regis¬ 
ter. 

Dated: November 13, 1978. 

Jay Solomon, 

Administrator of General Services. 

Federal Preparedness Agency 

A. NEW REGULATIONS 

No new significant regulations are 
being considered. 

B. CHANGES TO EXISTING REGULATIONS 

1. Stabilization Regulations for 
Prices, Rents, Wages, and Salaries 
(32A CFR Part 151); delete from CFR. 

a. Need for change: This regulation 
is no longer required. 

b. Legal basis: The Economic Stabili¬ 
zation Act of 1970 has expired. 

c. Contact point: Dorinda Lowery, 
Director, Management Services Divi¬ 
sion, 202-566-1975. 

d. Regulatory analysis: Will not be 
prepared. 

C. REGULATIONS SCHEDULED FOR REVIEW 

1. Dispersion and Protective Con¬ 
struction; Policy, Criteria, Responsibil¬ 
ities (32 A CFR Part 101). 

a. Contact point: Edward K. Za- 
browski, Acting Assistant Director for 
Civil Crisis Preparedness, 202-566- 
0800. 

b. Expected completion date for 
review: November 30, 1978. 

2. Maintenance of the Mobilization 
Base (32A CFR Part 102), 

a. Contact point: Edward K. Za- 
browski. Acting Assistant Director for 
Civil Crisis Preparedness, 202-566- 
0800. 
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b. Estimated completion date for 
review: November 30. 1978. 

3. Emergency Action for Mainte¬ 
nance of the Mobilization Base (32A 
CFR Part 102a). 

a. Contact point: Edward K. Za- 
browski. Acting Assistant Director for 
Civil Crisis Preparedness, 202-566- 
0800. 

b. Expected completion date for 
review: November 30, 1978. 

4. Defense Production; Priorities and 
Allocations Authority (32A CFR Part 
103). 

a. Contact point: Edward K. Za- 
browski. Acting Assistant Director for 
Civil Crisis Preparedness. 202-566- 
0800. 

b. Expected completion date for 
review: November 30. 1978. 

5. Guidance on Priority Use of Re¬ 
sources in Immediate Postattack 
Period (32A CFR Part 104). 

a. Contact point: Leonard L. Reese. 
Director. Controlled Conflict Prepar¬ 
edness Division, 202-566-0773. 

b. Expected completion date for 
review: November 30, 1978. 

6. National Security Policy Govern¬ 
ing Scientific and Engineering Man¬ 
power (32A CFR Part 105). 

a. Contact point: William D. Baird, 
Director, General War Preparedness 
Division, 202-566-0394. 

b. Expected completion date for 
review: November 30, 1978. 

7. Health Manpower Occupations 
(32A CFR Part 106). 

a. Contact point: Nina Winkler, 
Office of the Director. 202-566-1627. 

b. Expected completion date for 
review: November 30. 1978. 

8. Policy Guidance for a National 
Emergency Blood Program (32A CFR 
Part 107). 

a. Contact point: Nina Winkler, 
Office of the Director, 202-566-1627. 

b. Expected completion date for 
review: November 30, 1978. 

9. Program for Expansion of Sup¬ 
plies of Materials Needed for Defense 
Purposes in the Event of a Major Dis¬ 
aster (32A CFR Part 108). 

a. Contact point: Gaston L. Choin- 
iere, Executive Director, 202-566-0550. 

b. Expected completion date for 
review: November 30, 1978. 

10. Provision of Materials Under 
Government Control as Needed to 
Supplement Supplies Commercially 
Available in the Event of a Major Dis¬ 
aster (32A CFR Part 109). 

a. Contact point: Edward K. Za- 
browski, Acting Assistant Director for 
Civil Crisis Preparedness, 202-566- 
0800. 

b. Expected completion date for 
review: November 30. 1978. 

11. Policy on Use of Government- 
Owned Industrial Plant Equipment by 
Private Industry (32A CFR Part 110). 

a. Contact point: Edward K. Za- 
browski, Acting Assistant Director for 
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Civil Crisis Preparedness, 202-566- 
0800. 

b. Expected completion date for 
review: November 30, 1978. 

12. General Policies for Strategic 
and Critical Materials Stockpiling 
Policy (32A CFR Part 111). 

a. Contact point: Edward K. Za- 
browski. Acting Assistant Director for 
Civil Crisis Preparedness. 202-566- 
0800. 

b. Expected completion date for 
review: November 30, 1978. 

13. Use of Priorities and Allocation 
Authority for Federal Supply Classifi¬ 
cation (FSC) Common Use Items (32A 
CFR Part 112), 

a. Contact point: Gaston L. Choin- 
iere. Executive Director, 202-566-0550. 

b. Expected completion date for 
review: November 30, 1978. 

14. Policy Guidance and Delegation 
of Authorities for Use of Priorities and 
Allocations to Maximize Domestic 
Energy Supplies (32A CFR Part 113). 

a. Contact point: Edward K. Za- 
browski. Acting Assistant Director for 
Civil Crisis Preparedness, 202-566- 
0800. 

b. Expected completion date for 
review: November 30, 1978. 

National Archives and Records 
Service 

a. new regulations 

No new significant regulations are 
being considered. 

B. CHANGES TO EXISTING REGULATIONS 

1. Access to national security infor¬ 
mation (41 CFR 105-61.104) and public 
use of donated historical materials (41 
CFR 105-61.2); revise procedures for 
handling mandatory review requests 
for classified information accessioned 
by the National Archives or donated 
to the Government and deposited in a 
Presidential library. 

a. Need for change: Changes re¬ 
quired by EO 12065, National Security 
Information. 

b. Legal basis: 44 U.S.C. 2103, 2104, 
2107. and 2107 note; and EO 12065. 

c. Contact point: Adrienne Thomas, 
Planning and Analysis Division, 202- 
523-3214. 

d. Regulatory analysis: Will not be 
prepared. 

C. REGULATIONS SCHEDULED FOR REVIEW 

No significant regulations are sched¬ 
uled for review. 

Federal Property Resources Service 

A. NEW REGULATIONS 

No new significant regulations are 
being considered. 


NOTICES 

B. CHANGES TO EXISTING REGULATIONS. 

1. Property for educational and 
public health purposes (41 CFR 101- 
47.308-40)-(k)); revise regulations to 
require perpetual use restriction on 
real property conveyed and to specify 
appropriate releases of restrictions. 

a. Need for change: Result of review 
by GSA of the effectiveness of proce¬ 
dures related to the conveyance of sur¬ 
plus real property at a monetary dis¬ 
count for public purposes. 

b. Legal basis: Section 203(k)(l) of 
the Federal Property and Administra¬ 
tive Services Act of 1949, as amended 
(40 U.S.C. 484(k)(l)). 

c. Contact point: James Pitts, Special 
Programs Division, 202-566-0003. 

d. Regulatory analysis: Will not.be 
prepared. 

2. Floodplain management and pro¬ 
tection of wetlands (41 CFR 101- 
47.202-2(b)(6)); amend regulations to 
require the holding agency to submit 
to GSA. in the agency’s excess report, 
a list of uses that are restricted under 
identified Federal, State, or local regu¬ 
lations. 

a. Need for change: The require¬ 
ments of Executive Orders 11988 and 
11990 for referencing use restrictions 
on conveyance documents dictated a 
need for more information from hold¬ 
ing agencies. 

b. Legal basis: National Environmen¬ 
tal Policy Act of 1969 and Executive 
Orders 11988 and 11990. 

c. Contact point: Chester R. Julian, 
Environmental Staff Officer, 202-566- 
0505. 

d. Regulatory analysis: Will not be 
prepared. 

C. REGULATIONS SCHEDULED FOR REVIEW. 

No significant regulations are sched¬ 
uled for review. 

Automated Data and 
Telecommunications Service 

No significant regulatory actions are 
planned. 

Federal Supply Service 

No significant regulatory actions are 
planned. 

Office of Controller- 
Admin i STRATI ON 

No significant regulatory actions are 
planned. 

Office of General Counsel 

No significant regulatory actions are 
planned. 


Public Buildings Service 

No significant regulatory actions are 
planned. 

CFR Doc. 78-32508 Filed 11-16-78; 8:45 am] 


[4110-86-M] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Disease Control Center 

PRACTICAL ASPECTS OF MEASLES 
ELIMINATION 

Open Meeting 

The following meeting will be con¬ 
vened by the Center for Disease Con¬ 
trol and will be open to the public for 
observation and participation, limited 
only by the space available: 

Date: December 7. 1978. 

Time. 9:15 a.m. 

Place: Room 207, Building 1, Center for Dis¬ 
ease Control. 1600 Clifton Road NE.. At¬ 
lanta, Ga. 30333. 

Purpose: To discuss an appropriate scientif¬ 
ic approach for implementing a program 
to eliminate measles from the United 
States. 

Additional information may be obtained 
from: Dr. A. David Brandling-Bennett, 
Chief. Surveillance and Assessment 
Branch. Immunization Division, Bureau of 
State Services, Center for Disease Control. 
1600 Clifton Road NE., Atlanta. Ga. 30333. 
telephones, FTS: 236-3745, Commercial: 
404-329-3745. 

Dated: November 9, 1978. 

Elvin Hilyer, 
Acting Director, 
Center for Disease Control 
[FR Doc. 78-32311 Filed 11-16-78; 8:45 ami 


[4110-03-M] 

Food and Drug Administration 
ADVISORY COMMITTEES 
Meetings 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: This notice announces 
forthcoming meetings of public adviso¬ 
ry committees of the Food and Drug 
Administration (FDA). This notice 
also sets forth a summary of the pro¬ 
cedures governing committee meetings 
and methods by which interested per¬ 
sons may participate in open public 
hearings conducted by the committees 
and is issued under section 10(a) (1) 
and (2) of the Federal Advisory Com¬ 
mittee Act (Pub. L. 92-463, 86 Stat. 
770-776 (5 U.S.C. App. I». and FDA 
regulations (21 CFR Part 14) relating 
to advisory committees. The following 
advisory committee meetings are an¬ 
nounced: 
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Committee name Date, time, and place Type of meeting and contact person 


i. Clinical Chemistry Section of the Clinical Chem- Dec. 4 and 5. 9 a.m., Silver Room. Holiday Open public hearing. Dec. 4, 9 to 10 a.m.; open committee dls- 
istry and Hematology Devices Panel. Inn Motel. 8777 Georgia Ave., Silver cussion. Dec. 4. 10 a.m. to 4 p.m.. Dec. 5, 9 a.m. to 5 p.m.; 

Spring, Md. Eugene W. Rice (HFK-440). 8757 Georgia Ave., Silver Spring. 

Md. 20910, 301-427-7234. 


General function of the Committee. 
The Committee reviews and evaluates 
available data concerning the safety 
and effectiveness of devices currently 
in use and makes recommendations for 
their regulation. 

Agenda— Open public hearing. Inter¬ 
ested persons are encouraged to pre¬ 
sent information pertinent to the clas¬ 
sification of clinical chemistry devices 
to the contact person. Submission of 
data relative to tentative classification 


findings is also invited. Persons desir¬ 
ing to make formal presentations 
should notify the contact person by 
November 17. 1978, and submit a brief 
statement of the general nature of the 
evidence or arguments they wish to 
present, the names and addresses of 
proposed participants, references to 
any data to be relied on, and also an 
indication of the approximate time re¬ 
quired to make their presentations. 

Open committee discussion. The 


Clinical Chemistry Section of the 
Clinical Chemistry and Hematology 
Devices Panel will review and classify 
the following clinical chemistry in 
vitro diagnostic products: automated 
radioimmunoassay systems, tono¬ 
meters, high density lipoprotein 
(HDL) cholesterol test systems, and 
angiotensin II test systems. The com¬ 
mittee will also review and classify 
urine test kits sold “over-the-counter’* 
for detection of early pregnancy. 


Committee name Dale, time, and place Type of meeting and contact person 


2. Physical Medicine Devices Section of the Surgi- Dec. 6, 9 a.m.. Room 1813, FB-8, 200 C St. Open public hearing. 9 to 10 a.m.; open committee discusston. 10 
cal and Rehabilitation Devices Panel. SW . Washington. D.C. a.m. to 4 p.m.; Johnsle W. Bailey (HFK-410), 8757 Georgia 

Ave.. Silver Spring. Md. 20910. 301-427-7238. 


General function of the Committee. 
The Committee reviews and evaluates 
available data concerning the safety 
and effectiveness of devices currently 
in use and makes recommendations for 
their regulation. 

Agenda—Open public hearing. Inter¬ 
ested persons are encouraged to pre¬ 
sent information pertinent to the dis¬ 
cussion on the agenda in this notice to 


Committee name 


the contact person. Submission of data 
relative to tentative classification find¬ 
ings is also invited. Persons desiring to 
make formal presentations should 
notify the contact person by Novem¬ 
ber 22, 1978, and submit a brief state¬ 
ment of the general nature of the evi¬ 
dence or arguments they wish to pre¬ 
sent, the names and addresses of pro¬ 
posed participants, references to any 
data to be relied on, and also an indi¬ 


Date. time, and place 


cation of the approximate time re¬ 
quired to make their presentations. 

Open committee discussion . The 
Panel will discuss the Bureau’s Prod¬ 
uct Development Protocol Guidelines 
and the arrangement of a premarket 
approval application. The Panel w'ill 
also discuss voice controlled devices 
for the handicapped and classification 
of any additional devices. 


Type of meeting and contact person 


3. Pathology Subcommittee of the Science Adviso- Dec. 7, 1:30 p.m.. Room GI-112A. University Open public hearing/open committee discussion. 1:30 to 4 p.m.: 
ry Board. of Arkansas Medical Center. Education II Ruth S. Magee, National Center for Toxicological Research. 

Bldg., Little Rock. Ark. Jefferson. Ark. 72079. 


General function of the Committee. 
The Committee advises on establish¬ 
ment and implementation of a re¬ 
search program that will assist the 
Commissioner of Food and Drugs and 
the Administrator, Environmental 
Protection Agency, in fulfilling their 
regulatory responsibilities. 


Agenda—Open public hearing/open 
committee discussion. Any interested 
persons may present data, informa¬ 
tion, or views, orally or in writing, on 
issues pending before the Committee. 

The Subcommittee will discuss the 
following pathology programs: Cur¬ 


rent status of staff: status of backlog 
in pathology: experiment No. 169- 
Comparison study with the National 
Cancer Institute to Examine Histo- 
pathological Findings from Three 
Sources; pathology assistants; and vis¬ 
iting scientists program. 


Committee name Date, time, and place Type of meeting and contact person 


4. Microbiology Section of the Immunology and Dec. 7 and 8. 9 a.m.. Versailles. Room 3. Holi- Open public hearing. Dec. 7. 9 a.m. to 5:30 p.m.; open committee 
Microbiology Devices Panel. day Inn. 8121 Wisconsin Ave.. Bethcsda. discussion. Dec. 8. 9 a.m. to 4:30 p.m.; Thomas M. Tsakeris 

Md. (HFK-440), 8757 Georgia Ave.. Silver Spring, Md. 20910, 301- 

427-7234. 
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General function of the Committee, receive testimony from industry repre- contact person by November 22. 1978, 
The Committee reviews and evaluates sentatives, epidemiological experts, and submit a brief statement of the 


available data concerning the safety 
and effectiveness of devices currently 
in use and makes recommendations for 
their regulation. 

Agenda—Open public hearing. In re¬ 
sponse to considerable interest regard¬ 
ing the performance acceptability of 
gonococcal antibody screening tests, 
the Bureau of Medical Devices has 
scheduled a meeting of the Microbiolo¬ 
gy Section, Immunology and Microbi¬ 
ology Devices Panel, to determine ac¬ 
ceptable sensitivity and specificity 
limits for these tests. The Panel will 

and potential users of these products general nature of the evidence or ar- 
on the intrinsic value of these tests. guments they wish to present, the 

Interested persons are encouraged to names and addresses of proposed par- 
present information pertinent to the ticipants, references to any data to be 
safety and effectiveness of gonococcal relied on, and also an indication of the 
antibody screening tests. Because approximate time required to make 
these tests are purported to be most their presentations, 
useful in low-risk population groups, Open committee discussion. The Mi- 

the information presented should ad- crobiology Devices Section will review 
dress specifically the question of ac- and discuss the information presented 
ceptable sensitivity, specificity, and with a view toward making a recom- 
predictive value of these tests for mendation respecting acceptable limits 
these groups. Persons desiring to make of sensitivity and specificity for all 
formal presentations should notify the gonococcal antibody screening tests. 

Committee name 

Date, time, and place Type of meeting and contact person 


5. Contraceptive and Other Vaginal Drug Products Dec. 7. 8. and 9. 9 a.m., Conference Room M. Open public hearing, Dec. 7, 9 to 10 a.m.; open committee dis- 
Panel. Parklawn Bldg., 5600 Fishers Lane. Rock- cussion. Dec. 7. 10 a.m. to 4:30 p.m.; Dec. 8 and 9, 9 a.m. to 4:30 



vlUe, Md. (Dec. 7-8). Committee and p.m.; Armond M. Welch (HFD-510), 5600 Fishers Lane. Rock- 
Caucus Room. Ramada Inn. Rockville. Md. ville, Md. 20857, 301-443-4960. 

(Dec. 9). 

General function of the Committee. 
The Committee reviews and evaluates 
available data concerning the safety 
and effectiveness of nonprescription 
drug products. 

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or views, orally or in writ¬ 
ing, on issues pending before the Com- 

mittee. Persons desiring to make pre- Open Committee discussion. The 

sentations should notify the contact Panel will review data submitted pur- 
person before December 4, 1978, and suant to the over-the-counter (OTC) 
submit a brief statement of the gener- review’s call for data for this panel 
al nature of the data, information, or /~ pp ftl ~ n 91 in/ a w-m 

views they wish to present, the names p!® 

and addresses of proposed partici- Pa ^ el reviewing, voting upon, 

pants, and an indication of the ap- modifying the content of sum- 

proximate time desired for their pre- mary minutes and categorization of in- 
sentations. gredients and claims. 

Committee name 

Date, time, and place Type of meeting and contact person 


6. Anti-Infective Drugs Subcommittee of the Anti- Dec. 11 and 12, Conference Room F. Park- Open public hearing. Dec. 11. 9 to 10 a.m.: open committee dis- 


Infective and Topical Drugs Advisory Commit¬ 
tee. 

lawn Bldg.. 5600 Fishers Lane. Rockville, cussion. Dec. 11, 10 a.m. to 4:30 p.m., Dec. 12. 9 a.m. to 2:30 
Md. p.m.; Mary K. Bruch (HFD-140). 5600 Fishers Lane, Rockville, 

Md. 20857, 301-443-4310. 

General function of the Committee. 
The Committee reviews and evaluates 
available data concerning the safety 
and effectiveness of marketed and in¬ 
vestigational prescription drugs for 
use in infectious diseases, dermatologi¬ 
cal disorders, and ocular disease. 

Agenda—Open public hearing. Any 

interested persons may present data, temative antibiotic susceptibility 
information, or views, orally or in writ- discs: ticarcillin disc, minocycline disc, 
ing, on issues pending before the Com- cephazolin disc, and cyclocillin disc; 
mittee. and FDA updates on the following ac- 

Open committee discussion. The tions: azoquinoline toxicity, neomycin 
Committee will discuss the prophylac- publications, tetracycline-pediatric 

tic use of systemic antimicrobials in publications, and gentamicin intrathe- 
surgical procedures; the following al- cal. 

Committee name 

Date, time, and place Type of meeting and contact person 


7. Gastrointestinal Drugs Advisory Committee_ Dec. 12 and 13. 9 a.m.. Conference Room G- Open public hearing. Dec. 12. 9 to 10 a.m.; open committee dis- 



H (Dec. 12), Conference Room F (Dec. 13), cussion. Dec. 12. 10 a.ra. to 5 p.m.. Dec. 13, 9 a.m. to 5 p.m.; 
Parklawn Bldg.. 5600 Fishers Lane. Rock- Joan C. Standaert (HFD-110), 5600 Fishers Lane, Rockville, 
ville. Md. Md. 20857. 301-443-4730. 

General function of the Committee. 
The Committee reviews and evaluates 
available data concerning the safety 
and effectiveness of marketed and in- 

vestigational prescription drugs for information, or views orally or in writ- 
me in gastrointestinal diseases. ^ on lssues pendlng before the Com _ 

Agenda— Open public hearing. Any 
interested persons may present data, mittee. 
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Open committee discussion. In con¬ 
nection with acetaminophen, the Com¬ 
mittee will be discussing N-acetylcys- 
teine for overdose; use in patients with 
pre-existing liver disease; incidence of 
liver damage at therapeutic doses; and 
possibility of increased risk in combi¬ 
nation with hepatic enzyme inducers. 

The Committee’s discussion and con¬ 


clusions regarding acetaminophen will 
be considered by the agency in its 
preparation of a tentative final mono¬ 
graph on OTC internal analgesic 
drugs. Such a monograph is being de¬ 
veloped as part of the OTC Drug 
Review proceeding on OTC internal 
analgesic, antipyretic, and antirheu¬ 
matic products. The proposed mono¬ 


graph for those products was pub¬ 
lished in the Federal Register of July 
8. 1977 (42 FR 35346). 

The Committee will also be discuss¬ 
ing secretin (Kabi—pre-NDA); Chron- 
ulac as a laxative, NDA 17-884 (Mer- 
rell-Natfonal); and guidelines for He- 
patotoxicity-Post-Fogarty Conference. 


Committee name 

Date, time, and place 

Type of meeting and contact person 

8. Blood and Blood Derivatives Panel.. 

Dec. 15 and 16. 9 a.m., Room 719. Rock wall Open public hearing. Dec. 15. 9 to 10 a m.: open committee dis* 
Bldg., 11400 Rockville Pike. Rockville. Md. cussion. Dec. 15. 10 a.m. to 0:30 p.m.. Dec. 16. 8 30 a m. to 5 

P*m.: Clay Sisk (HFB-5). 8800 Rockville Pike, Bethcsda. Md. 
20014, 301-443-5455. 

General function of the Committee. 
The Committee reviews and evaluates 
available data concerning the safety 
and effectiveness of biological prod¬ 
ucts. 

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or views, orally or in writ¬ 
ing, on issues pending before the Com¬ 
mittee. 

Open committee discussion. The 
Panel will discuss final editing of the 
Panel report and plasma fractionation 
products, blood grouping reagents, 
blood bank products and other prod¬ 
ucts previously reviewed by the Panel. 

Committee name 

Date, time, and place 

Type of meeting and contact person 

9. Ophthalmic Panel......„.. 

Dec. 15 and 18. Conference Room C. Park- Open public hearing. Dec. 15. 9 to 10 a.m.: open committee dls- 
lawn Bldg.. 5600 Fishers Lane. Rockville. cussion. Dec. 15. 10 a.m. to 4.30 p.m.. Dec. 16. 9 a.m. to 4:30 
Md. (Dec. 15). Georgia Room. Holiday Inn. p.m.; John T. McElroy (HFD-510). 5600 Fishers Lane Rock- 
Bethesda, Md. (Dec. 16). ville, Md. 20857. 301-443-4960. 

General function of the Committee. 
The Committee reviews and evaluates 
available data concerning the safety 
and effectiveness of nonprescription 
drug products. 

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or view's, orally or in w r rit- 
ing, on issues pending before the Com- 

mittee. Persons desiring to make pre¬ 
sentations should notify the contact 
person before December 12. 1978. and 
submit a brief statement of the gener¬ 
al nature of the data, information, or 
views they wish to present, the names 
and addresses of proposed partici¬ 
pants, and an indication of the ap¬ 
proximate time desired for their pre¬ 
sentations. 

Open committee discussion. The 
Panel will review data submitted pur¬ 
suant to the over-the-counter (OTC) 
review’s call for data for this panel 
(see also 21 CFR 330.10(a)(2)). 

The Panel will be reviewing, voting 
upon, and modifying the content of 
summary minutes and categorization 
of ingredients and claims. 

Committee name 

Date, time, and place 

Type of meeting and contact person 

10. Drug Abuse Advisory Committee. 1 

Dec. 18. 9 a.m.. Conference Room O. Park- Open public hearing, 9 to 10 a.m.: open committee discussion. 10 
lawn Bldg.. 5600 Fishers Lane. Rockville, a.m. to 4:30 p.m.: Robert C. Nelson (HFD-120). 5600 Fishers 
Md. Lane. Rockville. Md. 20857. 301 -443-3800. 



General function of the Committee. 
The Committee advises the Commis¬ 
sioner of Food and Drugs regarding 
the scientific and medical evaluation 
of all information gathered by the De¬ 
partment of Health, Education, and 
Welfare and the Department of Jus¬ 
tice with regard to safety, efficacy, 
and abuse potential of drugs or other 
substances and recommends actions to 
be taken by the Department of 
Health, Education, and Welfare with 
regard to marketing, investigation, 
and control of such drugs or other 
substances. 


Agenda—Open public hearing . Any 
interested persons may present data, 
information, or views, orally or in writ¬ 
ing. on issues pending before the Com¬ 
mittee. 

Open committee discussion . The 
Committee will discuss a pending IND 
(investigational new drug) between 
the principal investigator and the 
Committee; Mazindol (Sandoz)—con¬ 
sideration of the sponsor’s petition for 
removal from control; Temazepan 
(Sandoz)—evaluation of the abuse po¬ 


tential of this NDA (new drug applica¬ 
tion); and research protocol review. 

FDA public advisory committee 
meetings may have as many as four 
separable portions: (1) An open public 
hearing, (2) an open committee discus¬ 
sion. (3) a closed presentation of data, 
and (4) a closed committee delibera¬ 
tion. Every advisory committee meet¬ 
ing shall have an open public hearing 
portion. Whether or not it also in¬ 
cludes any of the other three portions 
will depend upon the specific meeting 
involved. There are no closed portions 
for the meetings announced in this 
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notice. The dates and times reserved 
for the open portions of each commit¬ 
tee meeting are listed above. 

The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does 
not last that long. It is emphasized, 
however, that the 1 hour time limit 
for an open public hearing represents 
a minimum rather than a maximum 
time for public participation, and an 
open public hearing may last for what¬ 
ever longer period the committee 
chairman determines will facilitate the 
committee’s work. 

Meetings of advisory committees 
shall be conducted, insofar as is practi¬ 
cal. in accordance with the agenda 
published in this Federal Register 
notice. Changes in the agenda will be 
announced at the beginning of the 
open portion of a meeting. 

Any interested person who wishes to 
be assured of the right to make an 
oral presentation at the open public 
hearing portion of a meeting shall 
inform the contact person listed 
above, either orally or in WTiting, prior 
to the meeting. Any person attending 
the hearing who does not in advance 
of the meeting request an opportunity 
to speak will be allowed to make an 
oral presentation aU the hearing’s con¬ 
clusion, if time permits, at the chair¬ 
man’s discretion. 

Persons interested in specific agenda 
items to be discussed in open session 
may ascertain from the contact person 
the approximate time of discussion. 

A list of committee members and 
summary minutes of meetings may be 
obtained from the Public Records and 
Documents Center (HFC-18), 5600 

Fishers Lane. Rockville. Md. 20857, be¬ 
tween the hours of 9 a.m. and 4 p.m., 
Monday through Friday. The FDA 
regulations relating to public advisory 
committees may be found in 21 CFR 
Part 14. 

The Commissioner approves the 
scheduling of meetings at locations 
outside of the Washington, D.C., area 
on the basis of the criteria of 21 CFR 
14.22 of FDA’s regulations relating to 
public advisory committees. 

Dated: November 9. 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Regulatory Affairs. 

CFR Doc. 78-32197 Filed 11-16-78; 8:45 am] 


[4110-03-M] 

[Docket No. 78P-0177) 

FRANK SCHOLZ X-RAY CORP. 

Approval of Variance for General Operating 
Table Top Extension 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 


SUMMARY: The agency announces 
the approval of a variance from the 
performance standard for diagnostic 
X-ray systems and their major compo¬ 
nents for Accessory System 1564, Gen¬ 
eral Operating Table Top Extension 
for Image Intensification, manufac¬ 
tured by Frank Scholz X-Ray Corp., 
P.O. Box 223, Needham Heights, Mass. 
02194. The manufacturer submitted a 
petition for the variance, and the Di¬ 
rector of the Bureau of Radiological 
Health has determined that the table- 
top extension can be designed to a 
maximum aluminum equivalent thick¬ 
ness of 1.5 millimeters (mm) rather 
than the 1.0-mm limit set by the 
standard and that suitable radiation 
protection will be provided. 

DATES: The variance becomes effec¬ 
tive December 18, 1978 and shall end 
December 18, 1981. Written objections 
and supporting information by Decem¬ 
ber 18. 1978. 

ADDRESS: Written objections to the 
Hearing Clerk (HFA-305), Food and 
Drug Administration. Room 4-65, 5600 
Fishers Lane. Rockville. Md. 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Joseph Wang, Bureau of Radiologi¬ 
cal Health (HFX-460), Food and 

Drug Administration, Department of 

Health. Education, and Welfare, 

5600 Fishers Lane. Rockville, Md. 

20857. 301-443-3426. 

SUPPLEMENTARY INFORMATION: 
Section 1020.30(n) of the performance 
standard for diagnostic X-ray systems 
and their major components (21 CFR 
1020.30(n)) limits the amount of mate¬ 
rial allowable between the patient and 
the image receptor. For stationary 
tabletops, the limit, expressed as an 
aluminum equivalent thickness, is 1.0 
millimeter. This provision in the 
standard assures that the maximum 
number of X-ray photons that have 
passed through the patient will be 
available for production of the diag¬ 
nostic image. 

Accessory System 1564, General Op¬ 
erating Table Top Extension for 
Image Intensificaiton, manufactured 
by Frank Scholz X-ray Corp., P.O. Box 
223, Needham Heights, Mass. 02194, is 
an X-ray penetrable “diving board” 
type extension that permits the use of 
C-arm image intensifier on most oper¬ 
ating and surgical tables. The tabletop 
extension is made from a sheet of %- 
inch plywood, laminated with % 2 -inch 
formica sheets on both surfaces. Be¬ 
cause this tabletop extension is not 
movable after it has been clamped 
onto the host table, the manufacturer 
must comply with the requirements of 
§ 1020.30(n) for a stationary tabletop. 

The manufacturer’s petition notes 
that to certify the product properly 
and take into account unavoidable 


measurement errors, the tabletop ex¬ 
tension thickness design criterion 
must be somewhat less than 1.0-mm 
aluminum equivalence. This thickness 
can be achieved with a tabletop exten¬ 
sion made from a sheet of %-inch ply¬ 
wood. when the aluminum equivalence 
test is performed under a broad-beam 
geometry condition. However, this 
design leads to poorer structural sta¬ 
bility and consequent difficulty in per¬ 
forming emergency procedures such as 
cardiac resuscitation. The petition 
claims that by allowing the 3 /»-inch 
plywood to be used w r ith the product, 
thereby exceeding the 1.0-mm alumi¬ 
num equivalence required, the manu¬ 
facturer can produce a tabletop exten¬ 
sion with sufficient safety factor for 
use during cardiac resuscitation. For 
this reason, the manufacturer has re¬ 
quested a variance from § 1020.30(n). 

The Director agrees that the %-inch 
plyw'ood tabletop extension would 
meet the 1.0-mm aluminum equiv¬ 
alence required when the aluminum 
equivalence test is performed under a 
broad-beam geometry condition. How¬ 
ever, when the aluminum equivalence 
measurements are properly performed 
under a narrow-beam geometry condi¬ 
tion. both the %-inch and %-inch ply¬ 
wood tabletop extensions would be 
greater than the 1.0-mm aluminum 
eqivalence requirement. The present 
1.0-mm aluminum equivalence require¬ 
ment for stationary tabletops assume*^ 
an ability to fasten the tabletop mate¬ 
rial to a rigid mechanical structure on 
the edges, e.g., metal side rails or 
posts. Because oblique fluorosocopy 
may require that the X-ray beam pass 
through the edge of the tabletop ex¬ 
tension, the use of metal side rails on 
this tabletop extension would limit its 
clinical utility. Thus, structural and 
mechanical rigidity must be provided 
by the tabletop extension material 
alone. For emergency procedures such 
as cardiac resuscitation, a %-inch ply¬ 
wood tabletop extension is needed. An 
aluminum equivalence measurement 
for this tabletop extension under a 
narrow-beam geometry condition 
would require a maximum aluminum 
equivalence of 1.5 mm. 

The Director has determined that 
even if the full 1.5-mm aluminum 
equivalence were used for this prod¬ 
uct, the increased radiation dose to 
the patient would be negligible. Less 
than 5 percent of an X-ray beam gen¬ 
erated at 90 kilovolts peak or above 
and passed through material equiva¬ 
lent in thickness to the human chest is 
absorbed by 0.5-mm aluminum. Be¬ 
cause the tabletop extension is de¬ 
signed for procedures in which it will 
be positioned between the patient and 
the image receptor only a small frac¬ 
tion of the time, the likely increase in 
patient radiation dose resulting from 
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the additional tabletop extension 
thickness requested would be minimal. 

The Director agrees that the added 
structural stability that would be ob¬ 
tained is a necessary safety feature 
and that there should be little radi¬ 
ation dose increase from use of the 
product. In accordance with §1010.4 
(21 CFR 1010.4), the Director has con¬ 
cluded that the petitioner’s tabletop 
extension is intended for a special pur¬ 
pose that cannot be performed or ac¬ 
complished with equipment meeting 
all requirements of § 1020.30. but uti¬ 
lizes suitable means for providing radi¬ 
ation safety protection. Therefore, the 
Director has approved the requested 
variance from § 1020.30(n), provided 
general operating tabletop extensions 
manufactured under this variance 
shall have tabletop extensions whose 
thickness shall not exceed 1.5-mm alu¬ 
minum equivalent. The variance is 
granted for the manufacture of a 
maximum of 50 product units per 
year. 

The manufacturer has been directed 
to modify, in accordance with 
§ 1010.4(d), the tags, labels, or other 
certification required by § 1010.2 (21 
CFR 1010.2) and permanently affixed 
to or inscribed upon products that are 
marketed under this variance, to state 
the following: 

This product complies with Variance No. 
78004 effective on December 18. 1978. 

The Commissioner of Food and 
Drugs has reviewed the potential envi¬ 
ronmental impact of this variance and 
has concluded that the action will not 
significantly affect the quality of the 
human environment and that an envi¬ 
ronmental impact statement is not re¬ 
quired. A copy of the environmental 
impact analysis report is on file in the 
office of the Hearing Clerk, Food and 
Drug Administration. 

Variance No. 78004 shall become ef¬ 
fective on December 18, 1978, for the 
manufacture of 50 product units per 
year, and shall end December 18. 1981, 
unless written objections and support¬ 
ing documentation, identified with 
Hearing Clerk Docket No. 78P-0177, 
are filed with the Hearing Clerk, Food 
and Drug Administration address 
above, on or before December 18. 1978. 
requesting that the variance be modi¬ 
fied or not granted. Upon receipt of 
such objections and supporting docu¬ 
mentation. the agency will stay the ef¬ 
fective date of the variance until the 
Director, Bureau of Radiological 
Health, rules on them. Under 
§ 1010.4(c)(3), the applicant shall be 
notified of the stay by certified mail, 
and a notice of the stay shall be pub¬ 
lished in the Federal Register. The 
ruling on the objections shall be made 
within 60 days, shall be published in 
the Federal Register, and shall con¬ 
stitute final agency action subject to 
judicial review under section 358(d) 


(42 U.S.C. 263f(d)) of the Public 
Health Service Act, as amended by the 
Radiation Control for Health and 
Safety Act of 1968. 

The application for this variance 
and all related correspondence, except 
information covered by the confiden¬ 
tiality provisions of section 360A(e) of 
the act (42 U.S.C. 263i(e)), have been 
placed on public display in the office 
of the Hearing Clerk (HFA-305). Food 
and Drug Administration, Room 4-65, 
5600 Fishers Lane, Rockville. Md. 
20857, and may be seen Monday 
through Friday from 9 a.m. to 4 p.m., 
except on Federal legal holidays. 

Dated: November 8. 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Regulatory AJfai rs. 
[PR Doc. 78-32199 Piled 11-16-78; 8:45 am] 


[4110-03-M] 

PANEL ON REVIEW OF CONTRACEPTIVE AND 
OTHER VAGINAL DRUG PRODUCTS 

Renewal 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: Under the Federal Advi¬ 
sory Committee Act of October 6. 1972 
(Pub. L. 92-463. 86 Stat. 770-776 (5 
U.S.C. App. I)), the Food and Drug 
Administration announces the renewal 
of the Panel on Review' of Contracep¬ 
tive and Other Vaginal Drug Products 
by the Secretary of Health. Education, 
and Welfare. 

DATE: Authority for this committee 
will expire on December 31. 1978, 
unless the Secretary formally deter¬ 
mines that continuance is in the 
public interest. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard L. Schmidt, Committee 
Management Officer (HFA-27), 
Food and Drug Administration, De¬ 
partment of Health. Education, and 
Welfare, 5600 Fishers Lane. Rock¬ 
ville. Md. 20857, 301-443-2765. 

Dated: November 9. 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Regulatory Affairs. 
IPR Doc. 78-32198 Filed 11-16-78; 8:45 am] 


[4110-03-M] 

[Docket Nos. 77N-0230. 77N-0231. 77N 0316. 
and 77N-03171 

PENICILLIN AND TETRACYCLINE IN ANIMAL 
FEEDS 

Hearing 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION. Notice. 

SUMMARY: This document gives ad¬ 
vance notice of a public hearing on the 
proposed withdrawal of approval of 
new animal drug applications for pre¬ 
mixes containing penicillin and tetra¬ 
cycline. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard T. Hunt, Compliance Regu¬ 
lations Policy Staff (HFC-10), Food 
and Drug Administration. Depart¬ 
ment of Health. Education, and Wel¬ 
fare. 5600 Fishers Lane, Rockville. 
Md. 20857, 301-443-3480. 

SUPPLEMENTARY INFORMATION: 
In the Federal Register of August 30, 
1977 (42 FR 43772). the Director of 
the Bureau of Veterinary Medicine 
issued a notice of opportunity for 
hearing on a proposal to withdraw ap¬ 
proval of certain new animal drug ap¬ 
plications (NADA’s) for penicillin-con¬ 
taining premixes intended for use in 
animal feed on the grounds that: (1) 
New* evidence shows that the penicil¬ 
lin-containing products have not been 
shown to be safe for subtherapeutic 
use as required by section 512(e)(1)(B) 
of the Federal Food. Drug, and Cos¬ 
metic Act (21 U.S.C. 360b(e)<l)(B)) 
and §558.15 (21 CFR 558.15); (2) the 
applicants have failed to establish and 
maintain records and make reports as 
required by section 512(eX2)(A) of the 
act (21 U.S.C. 360b(e)(2)(A)) and 
§558.15; and (3) new evidence shows 
that there is a lack of substantial evi¬ 
dence that penicillin-containing pre¬ 
mixes are effective for therapeutic 
uses under section 512(e)(1)(C) of the 
act (21 U.S.C. 360b(e)(lXC)). 

On October 21. 1977 (42 FR 56264), 
the Director issued a similar notice of 
opportunity for hearing on a proposal 
to withdraw approval of certain 
NADA’s for tetracycline (chlortetracy- 
cline and oxytetracycline)-containing 
premixes intended for use in animal 
feed on the same grounds. 

In response to these notices, ap¬ 
proximately 20 drug firms, agricultur¬ 
al organizations, and individuals re¬ 
quested hearings. 

The Commissioner of Food and 
Drugs announces, therefore, that 
there will be a formal evidentiary 
public hearing on these proposals. In 
accordance with § 12.35 (21 CFR 

12.35), a notice of hearing will be pub¬ 
lished in the Federal Register as soon 
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as practicable. In the meantime, par¬ 
ticipants in the hearing are encour¬ 
aged to begin preparation of the mate¬ 
rial required to be disclosed under 
§12.85(21 CFR 12.85). 

The evidentiary hearing will be open 
to the public. If, however, the Com¬ 
missioner finds that portions of the 
NADA’s that serve as the basis for the 
hearing contain information entitled 
to protection as a trade secret, that 
part of the hearing involving those 
portions will not be public, unless the 
respondents so specify. 

Dated: November 9, 1978. 

Sherwin Gardner, 
Acting Commissioner 
of Food and Drugs. 

[FR Doc. 78-32045 Filed 11-9-78; 11:31 am] 


[4110-83-M] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Health Resources Administration 

AGENDA PLANNING SUBCOMMITTEE OF THE 
NATIONAL COUNCIL ON HEALTH PLAN¬ 
NING AND DEVELOPMENT 

Meeting 

In accordance with sectfon 10(a)(2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463), announcement is 
made of the following National Advi¬ 
sory body scheduled to meet during 
the month of December 1978: 

Name: Agenda Planning Subcommittee of 
the National Council on Health Planning 
and Development. 

Date and time: December 5. 1978, 10:30 a.m. 
to 2 p.m. 

Place: IIEW North Building. Room 1137. 
330 Independence Avenue SW.. Washing¬ 
ton, D C. 20201. 

Open for entire meeting. 

Purpose: The objectives of the Agenda Plan¬ 
ning Subcommittee are to: (1) Assist the 
chairperson In planning the order and 
timing of agenda topics for full Council 
consideration and action to assure that 
the Secretary will receive advice and/or 
recommendations on each of Its three 
areas of functional responsibilities under 
section 1503(a) in an appropriate time and 
manner: (2) coordinate information about 
and among subcommittee activities and 
plans: and (3) provide preliminary review 
of proposed changes in Council oper¬ 
ations. 

Agenda: The subcommittee will assist the 
chairperson in planning the order and 
timing of agenda topics for full Council 
consideration for the January 12, 1979, 
meeting; coordinate Information about 
and among subcommittee activities and 
plans: and provide preliminary review of 
the Council budget. 

Anyone requiring information re¬ 
garding the subject subcommittee 
should contact Mrs. S. Judy Silsbee. 
Executive Secretary, National Council 
on Health Planning and Development, 
Room 10-27, Center Building, 3700 


East-West Highway, Hyattsville, Md. 
20782, telephone 301-436-7175. 

Agenda items are subject to change 
as priorities dictate. 

Dated: November 13, 1978. 

James A. Walsh, 
Associate Administrator for 
Operations and Management 
[FR Doc. 78-32304 Filed 11-16-78; 8:45 am] 


[4110-83-M] 

NATIONAL ADVISORY COUNCIL ON HEALTH 
PROFESSIONS EDUCATION 

Filing of Annuol Report 

Notice is hereby given that pursuant 
to section 13 of Pub. L. 92-463, the 
annual report for the following Health 
Resources Administration Federal Ad¬ 
visory Committee has been filed with 
the Library of Congress: National Ad¬ 
visory Council on Health Professions 
Education. 

Copies are available to the public for 
inspection at the Library of Congress, 
Special Forms Reading Room. Main 
Building, or weekdays between 9 a.m. 
and 4:30 p.m., at the Department of 
Health. Education, and Welfare, De¬ 
partment Library, North Building, 
Room 1436, 330 Independence Avenue 
SW.. Washington, D.C. 20201, tele¬ 
phone 202-245-6791. Copies may be 
obtained from Mr. Robert L. Belsley, 
Bureau of Health Manpower, Room 4- 
27, Center Building, 3700 East-West 
Highway. Hyattsville, Md. 20782, tele¬ 
phone 301-436-6564. 

Dated: November 13, 1978. 

James A. Walsh, 
Associate Administrator for 
Operations and Management 
[FR Doc. 78-32303 Filed 11-16-78; 8:45 am] 


[4110-08-M] 

National Institutes of Health 

REPORT ON BIOASSAY OF 4-(CHLOROACE- 
TYL)-ACETANILIDE FOR POSSIBLE CARCINO¬ 
GENICITY 

Availability 

4'-(Chloroacetyl)-acetanilide (CAS 
140-49-8) has been tested for cancer- 
causing activity with rats and mice in 
the Bioassay Program, Division of 
Cancer Cause and Prevention, Nation¬ 
al Cancer Institute. A‘ report is availa¬ 
ble to the public. 

Summary: A bioassay for the possi¬ 
ble carcinogenicity of 4'-(chloroacetyl>- 
acetanilide was conducted using Fi¬ 
scher 344 rats and B6C3F1 mice. Ap¬ 
plications of the chemical include use 
as an intermediate in the manufacture 
of dyes and drugs. 4'-(Chloroacetyl)- 
acetanilide was administered in the 
feed, at either of two concentrations. 


to groups of 50 male and 50 female 
animals of each species. 

Under the conditions of this bio¬ 
assay, 4'-(chloroacetyl)-acetanilide was 
not carcinogenic when administered in 
the diet to Fischer 344 rats or B6C3F1 
mice of either sex. 

Single copies of the report are avail¬ 
able from the Office of Cancer Com¬ 
munications, National Cancer Insti¬ 
tute, Building 31. Room 10A21, Na¬ 
tional Institutes of Health. Bethesda, 
Md. 20014. 

(Catalog of Federal Domestic Assistance 
Program No. 13.393. Cancer Cause and Pre¬ 
vention Research.) 

Dated: November 6, 1978. 

Donald S. Fredrickson. 

Director , National 
Institutes of Health. 

[FR Doc. 78-31766 Filed 11-16-78; 8:45 am] 


[4110-08-M] 

REPORT ON BIOASSAY OF 2,4-DIMETHOX- 

YANILINE HYDROCHLORIDE FOR POSSIBLE 

CARCINOGENICITY 

Availability 

2,4-Dimethoxyaniline hydrochloride 
(CAS 54150-69-5) has been tested for 
cancer-causing activity with rats and 
mice in the Bioassay Program, Divi¬ 
sion of Cancer Cause and Prevention, 
National Cancer Institute. A report is 
available to the public. 

Surnmary: A bioassay for the possi¬ 
ble carcinogenicity of 2,4-dimethox- 
yaniline hydrochloride was conducted 
using Fischer 344 rats and B6C3F1 
mice. 2,4-Dimethoxyaniline hydrochlo¬ 
ride was administered in the feed, at 
either of two concentrations, to groups 
of 50 male and 50 female animals of 
each species. 

Under the conditions of this bio¬ 
assay there was no convincing evi¬ 
dence for the carcinogenicity of 2,4-di- 
methoxyaniline hydrochloride in Fi¬ 
scher 344 rats or B6C3F1 mice. 

Single copies of the report are avail¬ 
able from the Office of Cancer Com¬ 
munications, National Cancer . Insti¬ 
tute, Building 31. Room 10A21, Na¬ 
tional Institutes of Health. Bethesda. 
Md. 20014. 

(Catalog of Federal Domestic Assistance 
Program No. 13.393, Cancer Cause and Pre¬ 
vention Research.) 

Dated: November 6. 1978. 

Donald S. Fredrickson, 
Director, National 
Institutes of Health. 

[FR Doc, 78-31767 Filed 11-16-78; 8:45 am] 
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[4110-08-M] 

REPORT ON BIOASSAY OF N,N'-DIETHYLTH- 

IOUREA FOR POSSIBLE CARCINOGENICITY 

Availability 

N.N'-Diethylthiourea (CAS 105-55-5) 
has been tested for cancer-causing ac¬ 
tivity with rats and mice in the Bio¬ 
assay Program, Division of Cancer 
Cause and Prevention, National 
Cancer Institute. A report is available 
to the public. 

Summary: A bioassay for the possi¬ 
ble carcinogenicity of N.N'-diethylth- 
iourea was conducted using Fischer 
344 rats and B6C3F1 mice. Applica¬ 
tions of the chemical include use as an 
anticorrosion agent. N.N'-Diethylth- 
iourea was administered in the feed, at 
either of two concentrations, to groups 
of 50 males and 50 females of each 
species. 

Under the conditions of this bio¬ 
assay, N.N'-diethylthiourea was car¬ 
cinogenic to Fischer 344 rats, causing 
follicular-cell carcinomas of the thy¬ 
roid in males and follicular-cell neo¬ 
plasms of the thyroid in females. 
There was no evidence for the carcino¬ 
genicity of the compound in B6C3F1 
mice. 

Single copies of the report are avail¬ 
able from the Office of Cancer Com¬ 
munications, National Cancer Insti¬ 
tute. Building 31, Room 10A21, Na¬ 
tional Institutes of Health, Bethesda, 
Md. 20014. 

(Catalog of Federal Domestic Assistance 
Program No. 13.393, Cancer Cause and Pre¬ 
vention Research.) 

Dated: November 6, 1978. 

Donald S. Fredrickson, 
Director , National 
Instit utes of Health, 
(FR Doc. 78-31768 Filed 11-16-78; 8:45 ami 


[4210-01-M] 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Federal Ditatter Attitfance Administration 

(Docket No. NFD-649; FDAA-3067-EM] 

CALIFORNIA 

Emergency Declaration and Related 
Determination! 

AGENCY: Federal Disaster Assistance 
Administration. 

ACTION: Notice. 

SUMMARY: This is a notice of the 
Presidential Declaration of an emer¬ 
gency for the State of California 
(FDAA-3067-EM). dated October 29. 
1978, and related determinations. 

DATED: October 29, 1978. 


FOR FURTHER INFORMATION 
CONTACT: 

A. C. Reid, Program Support Staff, 

Federal Disaster Assistance Adminis¬ 
tration, Department of Housing and 

Urban Development. Washington. 

D.C. 20410, 202-634-7325. 

NOTICE: Pursuant to the authority 
vested in the Secretary of Housing and 
Urban Development by the President 
under Executive Order 11795 of July 
11, 1974, and delegated to me by the 
Secretary under Department of Hous¬ 
ing and Urban Development Delega¬ 
tion of Authority, Docket No. D-74- 
285; and by virtue of the Act of May 
22, 1974, entitled “Disaster Relief Act 
of 1974“ (88 Stat. 143), notice is 
hereby given that on October 29, 1978, 
the President declared an emergency 
as follows: 

I have determined that the impact of 
brush fires on the State of California is of 
sufficient severity and magnitude to war¬ 
rant a declaration of an emergency under 
Pub. L. 93-288. I therefore declare that such 
an emergency exists In the State of Califor¬ 
nia. 

Notice is hereby given that, pursu¬ 
ant to the authority vested in the Sec¬ 
retary of Housing and Urban Develop¬ 
ment under Executive Order 11795, 
and delegated to me by the Secretary 
under Department of Housing and 
Urban Development Delegation of Au¬ 
thority. Docket No. D-74-285, I hereby 
appoint Mr. Robert C. Stevens of the 
Federal Disaster Assistance Adminis¬ 
tration to act as the Federal Coordi¬ 
nating Officer for this declared emer¬ 
gency. 

I do hereby determine the following 
area of the State of California to have 
been adversely affected by this de¬ 
clared emergency: 

The county of Los Angeles. 

(Catalog of Federal Domestic Assistance No. 
14.701, Disaster Assistance.) 

William H. Wilcox, 
Administrator, Federal Disaster 
Assistance Administration . 

(FR Doc. 78-32394 Filed 11-16-78; 8:45 am] 


[4210-01-M] 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Atsittant Secrotary for Neighbor¬ 
hood!, Voluntary Attociafiont and Contum- 
or Protoction 

[Docket No. N-78-899] 

NATIONAL MOBILE HOME ADVISORY 
COUNCIL 

AGENCY: Assistant Secretary for 
NVACP, HUD. 

ACTION: Notice of Appointment of 
Members of National Mobile Home 


Advisory Council and Announcement 
of National Mobile Home Advisory 
Council Meeting. 

SUMMARY: This notice announces 
the appointment of 12 members of the 
National Mobile Home Advisory Coun¬ 
cil. Their terms are for 2 years, ending 
on August 21, 1980. The terms of the 
other 12 members on the Council will 
expire on August 21, 1979. It also an¬ 
nounces a meeting of the Advisory 
Council. 

EFFECTIVE DATE: November 17. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Aubrey Edwards. Special Assistant 
to the Deputy Assistant Secretary 
for Regulatory Functions; Mobile 
Home Standards Division; Office of 
Neighborhoods. Voluntary Associ¬ 
ations and Consumer Protection: De¬ 
partment of Housing and Urban De¬ 
velopment; 451 7 th Street SW., 

Washington. D.C. 20410, telephone 
202-755-5597. 

SUPPLEMENTARY INFORMATION: 
The National Mobile Home Construc¬ 
tion and Safety Standards Act of 1974 
(Title VI of the Housing and Commu¬ 
nity Development Act of 1974) autho¬ 
rizes the Secretary of the Department 
of Housing and Urban Development to 
establish Federal construction and 
safety standards for mobile homes. It 
provides for the appointment by the 
Secretary of a National Mobile Home 
Advisory Council composed of 24 
members. The membership of the 
Council is selected equally from each 
of the following categories: (a) Con¬ 
sumer organizations, community orga¬ 
nizations, and recognized consumer 
leaders; (b) the mobile home industry 
and related groups, including at least 
one representative of small business; 
and (c) government agencies including 
Federal, State, and local governments. 
The purpose of the National Mobile 
Home Advisory Council is to advise 
the Department to the extent feasible 
prior to the establishment, amend¬ 
ment or revocation of any mobile 
home construction and safety stand¬ 
ard. 

Sections 6 (a) and (b) of the Charter 
of the National Mobile Home Advisory 
Council enacted pursuant to section 
9(c) of the Federal Advisory Commit¬ 
tee Act stipulates that members are 
appointed to serve 2-year terms which 
expire on August 21 of the second year 
of the member's appointment. 

Nominations for the expiring terms 
of August 21. 1977 were requested at 
42 FR 36038 on July 13. 1977. In re¬ 
sponse to that request 366 persons 
were nominated. The August 21, 1978 
nominees were also drawn from this 
list of 366 persons plus some other 
nominations we have recently re- 
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ceived. Qualifications were evaluated 
and the 12 appointments were made 
from these groups of nominees. 

The following is a discussioh of the 
major considerations that led to the 
Department’s selections. The Depart¬ 
ment sought to achieve geographical 
balance according to the size of the 
mobile home industry and the number 
of homes in use in each region of the 
country. The Department also tried to 
appoint persons who would offer the 
Council a broad spectrum of views. 

The following members were previ¬ 
ously appointed and will continue to 
serve on the Council until August 21, 
1979: 

Community and Consumer 
Representatives 

Patricia Kish, Vice Chairperson of 
Mobile Home Advisory Board, Califor¬ 
nia. 

Larry Landis. Associate Professor, 
Drake University, Iowa. 

Manual Lujan, Mobile Home Owner, 
Clovis. Calif. 

Position Open—a member will be ap¬ 
pointed. 

Government Officials 

Daniel Baird, Mobile Home Plant In¬ 
spector, Office of the State Fire Mar¬ 
shal, Louisiana. 

Orville Cummings, Deputy Chief, 
Bureau of Mobile Home Construction, 
Department of Highway Safety and 
Motor Vehicles, Florida. 

Richard I. Hauck, Section Chief, 
Manufactured Structures Section. 
Minnesota Department of Administra¬ 
tion. 

E. R. Jones, Director, Division of 
Mobile and Manufactured Housing 
Standards. State of Arizona. 

Industry Representatives 

Louis M. Balius, Director of Con¬ 
sumer and Legal Affairs for Champion 
Home Builders Co., Michigan. 

Donald A. Barrow. Vice President of 
Product Development, Skyline Corp., 
Elkhart, Ind. 

James Dyer, President of the New 
Jersey Mobile Home Association, New 
Jersey. 

Paul Kay, General Sales Manager, 
Wood Products, Weyerhaeuser Co.. 
Washington. 

Pursuant to the requirements of sec¬ 
tion 603 of Title VI of the Housing 
and Community Development Act of 
1974 (Pub. L. 92-383) and the Federal 
Advisory Committee Act of 1972 (Pub. 
L. 92-463), the following persons are 
appointed to serve terms on the Na¬ 
tional Mobile Home Advisory Council, 
which will expire on August 21, 1980: 


Community and Consumer 
Representatives 

Timothy Carlyle, Chairman. Orange 
County Mobile Home Park Commis¬ 
sion, Calif. 

Suzanne Lindamood, Assistant Pro¬ 
fessor. Auburn University, Ala. 

Carol B. Meeks, Assistant Professor, 
New York State College of Human 
Ecology, N.Y. 

William White, Executive Director, 
Federation of Mobile Home Owners of 
Florida. Inc., Fla. 

Government Officials 

Fred Jolly, Director, Housing and 
Environmental Health, Nebr. 

Robert Leggett, Sanitarian, State 
Health Department, Iowa. 

Leah B. McCartney, Member Public 
Service Commission, Mo. 

John Steele. Administrator. Mobile 
Home Division, Department of Labor 
and Standards, Tex. 

Industry Representatives 

Kenneth C. Coffing. Director, Qual¬ 
ity Control, National Homes, Ind. 

John F. DePledge, Product Manager, 
Prefinished Paneling, Champion 
Building Products. Conn. 

Raymond F. Tucker, Director, Engi¬ 
neering Codes and Standards, Guer¬ 
don Industries, Ky. 

Vincent J. Wanzek, Vice President, 
Research and Engineering, Fleetwood 
Enterprises, Inc., Calif. 

In accordance with section 605 of 
Title VI of the Housing and Communi¬ 
ty Development Act of 1974 (Pub. L. 
93-383) and section 10(a)(2) of the 
Federal Advisory Committee Act of 
1972 (Pub. L. 92-463) announcement is 
made of the following meetings: 

The National Mobile Home Advisory 
Council will meet on December 4, 5, 
and 6, 1978. The meetings are open to 
the public and w r ill convene at 9 a.m. 
on Monday, December 4, 1978 at the 
Nevada Room. 6th Floor. 215 Fremont 
Street, San Francisco, Calif. 94105. 

Among the topics planned for discus¬ 
sion are the following: 

A. Formaldehyde Vapor; 

B. Wind Research; 

C. Recommendations on Lighting 
and Associated Wiring; 

D. Title III—Energy Conservation/ 
Thermal Envelope Standards; 

E. Energy Conservation—Heating 
and Cooling Systems; 

F. Emergency Window and Egress 
Device Requirements; 

G. Discussion of Interim Rules; 

H. Proposals to Eliminate Problems 
Encountered Under Extreme Environ¬ 
mental Conditions; 

I. Applicability of Reference Stand¬ 
ards; 

J. Fire Presentation; 

K. Transportation Safety; 

L. Transportation Durability; 


M. Recommendation on Proposed 
Recreational Vehicle Regulation; 

N. Private Agency Requirements for 
Mobile Homes; and 

O. Proposed Rule on Copper Clad 
Aluminum Wiring. 

The National Mobile Home Advisory 
Council will meet again in early May. 
1979. The exact dates and the agenda 
for this meeting w r ill be published 30 
days before the scheduled meetings. 
The May meetings will be held in the 
Departmental Conference Room 
(Room 10233) located at the Depart¬ 
ment of Housing and Urban Develop¬ 
ment. 451 7th Street, SW.. Washing¬ 
ton, D.C. 20410. 

(Section 7(d), Department of Housing and 
Urban Development Act. 42 U.S.C. 3535(d) 
and section 605, National Mobile Home Con¬ 
struction and Safety Standards Act of 1974, 
42 U.S.C. 5404.) 

Issued at Washington. D.C., Novem¬ 
ber 14, 1978. 

Geno C. Baroni, 

Assistant Secretary for Neighbor¬ 
hoods, Voluntary Associations 
and Consumer Protection. 
tFR Doc. 78-32524 Filed 11-16-78; 8:45 am] 


[4310-84-M] 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 
[M 42170] 

MONTANA 

Application 

November 7. 1978. 

Notice is hereby given that, pursu¬ 
ant to section 28 of the Mineral Leas¬ 
ing Act of 1920, as amended (30 
U.S.C.), Continental Pipe Line Co. has 
applied for one 3-inch crude oil pipe¬ 
line across the following land: 

Principal Meridian, Montana 

T. 8 N.. R. 24 E.. 

Sec. 1. Lots 4 and 5. 

This pipeline will convey crude oil 
across 0.31 mile of public lands in Mus¬ 
selshell County, Mont. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
w T hether the application should be ap¬ 
proved. and if so, under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
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Management, Bank Electric Building, 
Drawer 1160, Lewistown, Mont. 59457. 

Roland P. Lee, 

Chief ; Branch of Lands 
and Minerals Operations . 
[FR Doc. 78-32312 Filed 11-10-78; 8:45 ami 


[4310-84-M] 

[NM 352361 

NEW MEXICO 

Application 

November 6, 1978. 

Notice is hereby given that, pursu¬ 
ant to section 28 of the Mineral Leas¬ 
ing Act of 1920 (30 U.S.C. 185), as 
amended by the Act of November 16, 
1973 <87 Stat. 576), Gas Co. of New 
Mexico has applied for one 4-inch nat¬ 
ural gas pipeline and related facilities 
right-of-way across the following land: 

New Mexico Principal Meridian, New 
Mexico 

T. 20 S.. R. 27 E., 

Sec. 32, SViNE 1 /* and N>/ 2 SE>/». 

This pipeline will convey natural gas 
across 0.40 of a mile of public land in 
Eddy County, N. Mex. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap¬ 
proved, and if so, under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, P. O. Box 1397, Roswell, 
N. Mex. 88201. 

Raul E. Martinez, 
Acting Chief Branch of Lands 
and Minerals Operations . 
[FR Doc. 78-32313 Filed 11-16-78; 8:45 am] 


[4310-84-M] 

[U-32083] 

COAL LEASE OFFERING BY SEALED BID 

November 6, 1978. 

U.S. Department of the Interior, 
Bureau of Land Management, Utah 
State Office, University Club Building, 
136 East South Temple, Salt Lake 
City, Utah 84111. Notice is hereby 
given that the lands hereinafter de¬ 
scribed in Carbon County, Utah, will 
be offered for coal lease by sealed bid 
of $25 per acre minimum bonus to the 
qualified bidder of the highest cash 
amount per acre or fraction thereof. 
The sale will be held at 2 p.m., m.s.t., 
December 5, 1978, in room 1408 of the 
University Club Building. Sealed bids 
may not be modified or withdrawn 
unless such modification or withdraw¬ 
al is received before the date, time. 


and place set for the opening of such 
bids. The successful bidder is obligated 
to pay for the newspaper publications 
of this notice. 

Land Offered 

The following-described lands are lo¬ 
cated in Carbon County, Utah ap¬ 
proximately 24 miles east of the com¬ 
munity of Price, Utah: 

T. 14 S.. R. 14 E., SLM. Utah 

Sec. 6. lot 6. NE'ASWW, 

Sec. 8. SW'/4. SW^SEtt; 

Sec. 17, NVi^Wy*, SWV4NWY4, NVfcSEY«. 

Containing 476.41 acres. 

Public Comments 

The public is invited to submit writ¬ 
ten comments on the fair market 
value of the coal to be leased. Approxi¬ 
mately 2,617,500 tons of recoverable 
coal will be mined from the lands to be 
leased. These lands are expected to be 
underlain by two minable coal beds, 
which are the Upper and Lower Sun- 
nyside Seams, with an average total 
thickness projected over the entire 
leasehold of about 12 feet; however, 
only the upper coal bed is considered 
recoverable at this time because the 
seams are too close together over 
much of the tract for profitable 
mining of both. New developments in 
mining techniques may allow recovery 
of lower seam coal sometime in the 
future. The coal in both seams aver¬ 
ages about 4.2 percent moisture, 38.5 
percent volatile matter, 52.0 percent 
fixed carbon, 5.3 percent ash, 1.3 per¬ 
cent sulfur and 13,000 Btu per pound 
heat content. Written comments on 
the fair market value will be received 
by the Bureau of Land Management, 
Utah State Office, University Club 
Building, 136 East South Temple, salt 
Lake City, Utah 84111. A copy of the 
written comments should also be sub¬ 
mitted to the Office of the Conserva¬ 
tion Manager, Geological Survey, Box 
25046, Denver Federal Center, Denver, 
Colo. 80225. Written comments must 
be received by November 21, 1978 in 
order to be considered. All written 
comments submitted by the public on 
fair market value, except those por¬ 
tions identified as proprietary by the 
commenter and meeting exemptions 
stated in the Freedom of Information 
Act, will be available for public inspec¬ 
tion. 

Rental and Royalty 

A lease issued as a result of this 
offer will provide for payment of an 
annual rental of $3 per acre or frac¬ 
tion thereof and a royalty payable to 
the United States at the rate of 9.2 
percent of the value of coal mined by 
underground methods; but not less 
than $3.22 per ton of 2,000 pounds 
shall be due on coal extracted by the 
lessee from the leased lands. The 


value of the coal shall be determined 
in accordance with 30 CFR 211.63. 

Detailed Statement 

A detailed statement of the terms 
and conditions of the lease offer, how 
and where to submit sealed bids, and 
the obligations of the high bidder to 
pay for publication of this notice may 
be obtained from the Bureau of Land 
Management, Utah State Office. 

William G. Leavell, 
Associate State Director . 
[FR Doc. 78-32315 Filed 11-16-78; 8:45 am] 


[4310-84-M] 

DISCUSSION OF THE BAKER RESOURCE AREA 

MANAGEMENT FRAMEWORK PLAN AND 

ROADLESS AREA INVENTORY 

Public Meetings 

Notice is hereby given that public 
meetings will be held at the locations 
and on the dates indicated below to 
discuss and receive information to: (1) 
Update the 1974 edition of the Baker 
Resource Area land use plan which 
covers the public lands located in 
Baker County, Oreg. and (2) Review 
and provide information pertaining to 
the districts preliminary roadless area 
inventory on the public lands within 
the entire Baker District. 

1. January 9, 1979, in Halfway, Oreg., 
High School Library: 7 p.m. 

2. January 10. 1979, In Huntington, Oreg., 
High School Cafeteria: 7 p.m. 

3. January 11. 1979, in Baker, Oreg., Com¬ 
munity Center: 7 p.m. 

4. January 17, 1979, in Enterprise. Oreg., 
Clover Leaf Hall: 7 p.m. 

The meetings at Halfway, Hunting- 
ton and Baker will be divided into two 
parts. Roadless areas will be discussed 
at 7 p.m. and the land use plan update 
at 8 p.m. The meeting at Enterprise 
will be concerned with only the road¬ 
less area inventory but comments on 
the Baker Resource Area land use 
plan will be received. 

Written comments concerning either 
the land use plan or roadless area in¬ 
ventory are welcome and should be 
sent to the Bureau of Land Manage¬ 
ment, Box 987, Baker, Oreg. 97814, by 
January 19, 1979. 

The update of the Baker Resource 
Area land use plan preceeds the prepa¬ 
ration of the Ironside Grazing Envi¬ 
ronmental Statement. The roadless 
area inventory is in preparation for 
the Bureau’s wilderness study on lands 
within the Baker district. 

Gordon R. Staker, 
District Manager. 

November 9, 1978. 

[FR Doc. 78-32314 Filed 11-16-78; 8:45 am] 
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[4310-84-M] 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 
MID-ATLANTIC OUTER CONTINENTAL SHELF 
Proposed Oil and Gas Lease Sale No. 49 

In connection with oil and gas leas¬ 
ing on the Outer Continental Shelf, 
the Secretary of the Interior has es¬ 
tablished a policy relating to sale no¬ 
tices to further and enhance consulta¬ 
tion with the affected coastal states. 
That policy includes providing the af¬ 
fected states with the opportunity to 
review the sale notice in proposed 
form prior to its publication in final 
form in the Federal Register. The 
following is a proposed sale notice for 
planned Sale No. 49, on the Mid-Atlan¬ 
tic Outer Continental Shelf, which is 
being sent to the Governors of affect¬ 
ed States for their review. This notice 
is hereby published as a matter of in¬ 
formation to the public. 

Dated: November 14. 1978. 

Arnold E. Petty, 
Acting Associate Di rector , 

Bureau of Land Management 

Approved: 

Cecil D. Andrus, 

Secretary of the Interior. 

Proposed Sale Notice 

1. Authority. This notice is published 
pursuant to the Outer v Continental 
Shelf Lands Act (43 U.S.C. 1331-1343). 
as amended, and the regulations 
issued thereunder (43 CFR Part 3300). 

2. Filing of bids. Sealed bids will be 
received by the Manager. New York 
Outer Continental Shelf (OCS) Office, 
Bureau of Land Management, 26 Fed¬ 
eral Plaza, Suite 32-120, New York. 
N.Y. 10007. Bids may be delivered, 
either by mail or in person, to the 
above address until 4:30 p.m., e.s.t., 
February —, 1979; or by personal deliv¬ 
ery to (sale site in New York City to be 
announced) between the hours of 8:30 
a.m., e.s.t., and 9:30 a.m., e.s.t., Febru¬ 
ary —, 1979. Bids received by the Man¬ 
ager later than the times and dates 
specified above will be returned uno¬ 
pened to the bidders. Bids may not be 
modified or withdrawn unless written 
modification or withdrawal is received 
by the Manager prior to 9:30 a.m., 
e.s.t., February —, 1979. All bids must 
be submitted and will be considered in 
accordance with applicable regula¬ 
tions. including 43 CFR Part 3300. The 
list of restricted joint bidders which 
applies to this sale was published in 43 
FR 49856, October 25, 1978. 

3. Method of bidding. A separate bid 
in a sealed envelope, labeled “Sealed 
Bid for Oil and Gas Lease (insert 


number of tract), not to be opened 
until 10 a.m., e.s.t., February —, 1979,“ 
must be submitted for each tract. A 
suggested form appears in paragraph 
17 of this notice. Bidders are advised 
that tract numbers are assigned solely 
for administrative purposes and are 
not the same as block numbers found 
on official protraction diagrams. All 
bids received shall be deemed submit¬ 
ted for a numbered tract. Bidders 
must submit with each bid one-fifth of 
the cash bonus in cash or by cashier’s 
check, bank draft, certified check, or 
money order payable to the order of 
the Bureau of Land Management. No 
bid for less than a full tract as de¬ 
scribed in paragraph 13 will be consid¬ 
ered. Bidders submitting joint bids 
must state on the bid form the propor¬ 
tionate interest of each participating 
bidder, in percent to a maximum of 
five decimal places, as w T ell as submit a 
sworn statement that the bidder is 
qualified under 43 CFR Subpart 3302. 
The suggested form for this statement 
to be used in joint bids appears in 
paragraph 18. Other documents may 
be required of bidders under 43 CFR 
3302.4. Bidders are warned against vio¬ 
lation of 18 U.S.C. 1860, prohibiting 
unlawful combination or intimidation 
of bidders. 

4. Bonus bidding with a fixed sliding 
scale royalty. Bids on tracts 49-1, 49-2, 
49-3, 49-4, 49-5, 49-6, 49-7, 49-8, 49-9, 
49-10, 49-11, 49-13, 49-15, 49-16. 49-17, 
49-18, 49-38, 49-39. 49-43, 49-46, 49-84, 


S * 2.5 

When the adjusted quarterly value of 
production is greater than 
$3423.822697 million, a royalty of 
65.00000 percent in amount or value of 
production saved, removed or sold will 
be due on the unadjusted quarterly 
value of production. Thus, in no in¬ 
stance will the quarterly royalty due 
exceed 65.00000 percent in amount or 
value of quarterly production saved, 
removed or sold. 

In determining the quarterly per¬ 
cent royalty due, R„ the calculation 
will be rounded to five decimal places 
(for example. 18.59859 percent). This 


49-91. 49-92, 49-93, 49-94, 49-95. 49-96, 
49-97, 49-98, 49-99, 49-101, 49-102, 49- 
104, 49-105, 49-106, 49-107, 49-108, 49- 
109, 49-110, 49-111, 49-112, 49-113, 49- 
114, 49-115, 49-116, 49-118, 49-119, 49- 
120, 49-123, 49-124, 49-125, and 49-126, 
must be submitted on a cash bonus bid 
basis with the percent royalty due in 
amount or value of production saved, 
removed or sold fixed according to the 
sliding scale formula described below. 
This formula fixes the percent royalty 
at a level determined by the value of 
lease production during each calendar 
quarter. For purposes of determining 
the percent royalty due on production 
during a quarter, the value of produc¬ 
tion during the quarter will be adjust¬ 
ed for inflation as described below. 
The determination of the value of the 
production on which royalty is due 
will be made pursuant to 30 CFR 
250.64 and section 6(b) of the lease 
form. 

The fixed sliding scale formula oper¬ 
ates in the following way: When the 
quarterly value of production, adjust¬ 
ed for inflation, is less than $15.929026 
million, a royalty of 16.66667 percent 
in amount or value of production 
saved, removed or sold will be due on 
the unadjusted value or amount of 
production. When the adjusted quar¬ 
terly value of production is equal to or 
greater than $15.929026 million, but 
less than or equal to $3423.822697 mil¬ 
lion. the royalty percent due on the 
unadjusted value or amount of produc¬ 
tion is given by 


calculation will incorporate the adjust¬ 
ed quarterly value of production, V jt in 
milions of dollars, rounded to the 
sixth digit, l.e., to the nearest dollar 
(for example, 19.743026 millions of 
dollars). 

The form of the sliding scale royalty 
schedule is illustrated in Figure 1. 
Note that the effective quarterly roy¬ 
alty rate depends upon the inflation 
adjusted quarterly value of produc¬ 
tion. However, this rate is applied to 
the unadjusted quarterly value of pro¬ 
duction to determine the royalty pay¬ 
ments due. 


49-85, 49-86, 49-87, 49-88, 49-89, 49-90. 

Rj = b(Ln (V../S)] 

where 

R. 3 the percent royalty that is due and payable 
on the unadjusted amount or value of all 
production saved, removed or sold in quarter j 

b = 9.0 

Ln = natural logarithm 

V. = the value of production in quarter j, adjusted 
^ for inflation, in millions of dollars 
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Figure 1 



TABLE 1. HYPOTHETICAL QUARTERLY ROYALTY CALCULATIONS 


(1) 

Actual Value of 
Quarterly Production 
(Millions of Dollars) 

(2) 

GNP Fixed Weighted 
Price Index 

(3) a 

Inflation Factor 

• 

(4) 

Adjusted Value of . 
Quarterly Production 0 
(V,., Millions of $) 

(5) 

Percent 
Royalty 
Rate (R.) 

(6) c 

Royalty Payment 

(Millions of 
Dollars) 

10.C0C000 

30.000000 

90.000000 

270.000000 

810.000000 

200.0 

200.0 

200.0 

200.0 

200.0 

4/3 

4/3 

4/3 

4/3 

4/3 


—3- 

7.500000 

22.500000 

67.500000 

202.500000 

607.500000 

- -r- 

16.66667 

19.56141 

29.66253 

39.5S0O4 

49.43755 

1.666667 

5.068423 

26.696277 

106.785103 

400.444155 

10.000000 

30.000000 

90.000000 

270.000000 

810.000000 

250.0 

250.0 

250.0 

250.0 

250.0 

5/3 

5/3 

5/3 

5/3 

5/3 


6.000000 

18.000000 

54.000000 

162.000000 

486.000000 

16.66667 

17.76673 

27.65424 

37.54175 

47.42926 

1.666667 

5.330019 

24.826816 

101.362725 

384.1770C6 


a Column (2) divided by 150,0 (assured value of GNP fixed weighted price index at time leases are issued) 
b Column (1) divided by Inflation Factor, 
c Colurm (1) times Column (5). 
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In adjusting the quarterly value of 
production for use in calculating the 
percent royalty due on production 
during the quarter, the actual value of 
production will be adjusted to account 
for the effects of inflation by dividing 
the actual value of production by the 
following inflation adjustment factor. 
The inflation adjustment factor used 
will be the ratio of the GNP fixed 
weighted price index for the calendar 
quarter preceding the quarter of pro¬ 
duction to the value of that index for 
the quarter preceding the issuance of 
the lease. The GNP fixed weighted 
price index is published monthly in 
the Survey of Current Business by the 
Bureau of Economic Analysis, U.S. De¬ 
partment of Commerce. The percent 
royalty will be due and payable on the 
actual amount or value of production 
saved, removed, or sold as determined 
pursuant to 30 CFR 250.64 and section 
6(b) of the lease form. The timing of 
procedures for inflation adjustments 
and determinations of the royalty due 
will be specified at a later date. Table 
1 provides hypothetical examples of 
quarterly royalty calculations using 
the sliding scale formula just de¬ 
scribed under tw r o different values for 
the quarterly price index. 

Leases awarded on the basis of a 
cash bonus bid with fixed sliding scale 
royalty will provide for a yearly rental 
or minimum royalty payment of $8 
per hectare or fraction thereof. 

Bidders for these tracts should rec¬ 
ognize that the Department of Energy 
is authorized, under section 302(b) and 
(c) of the Department of Energy Orga¬ 
nization Act, to establish production 
rates for all Federal oil and gas leases. 

5. Bonus bidding with a fixed con¬ 
stant royalty. Bids on the remaining 
tracts to be offered at this sale must 
be on a cash bonus basis with a fixed 
royalty of 16% percent. Leases which 


may be issued will provide for a yearly 
rental payment or minimum royalty 
payment of $8 per hectare or fraction 
thereof. A suggested cash bonus bid 
form is shown in paragraph 17. 

6. Equal opportunity . Each bidder 
must have submitted by 9;30 a.m. f 
e.s.t., February 1979, the certifica¬ 
tion required by 41 CFR 60-1.7(b) and 
Executive Order No. 11246 of Septem¬ 
ber 24. 1965, as amended by Executive 
Order No. 11375 of October 13, 1967, 
on the Compliance Report Certifica¬ 
tion Form. Form 1140-8 (November 
1973), and the Affirmative Action Rep¬ 
resentation Form, Form 1140-7 (De¬ 
cember 1971). 

7. Bid opening. Bids will be opened 
on February . 1979, beginning at 10 
a.m., e.s.t., at the address stated in 
paragraph 2. The opening of the bids 
is for the sole purpose of publicly an¬ 
nouncing and recording bids received 
and no bids will be accepted or reject¬ 
ed at that time. If the Department is 
prohibited for any reason from open¬ 
ing any bid before midnight, February 

, 1979, that bid will be returned uno¬ 
pened to the bidder, as soon thereafter 
as possible. 

8. Deposit of payment. Any cash, 
cashier's checks, certified checks, bank 
drafts, or money orders submitted 
with a bid may be deposited in a sus¬ 
pense account in the Treasury during 
the'period the bids are being consid¬ 
ered. Such a deposit does not consti¬ 
tute and shall not be construed as ac¬ 
ceptance of any bid on behalf of the 
United States. 

9. Withdrawal of tracts. The United 
States reserves the right to withdraw 
any tract from this sale prior to issu¬ 
ance of a written acceptance of a bid 
for that tract. 

10. Acceptance or rejection of bids. 
The United States reserves the right 
to reject any and all bids for any tract. 


In any case, no bid for any tract will 
be accepted and no lease for any tract 
will be awarded to any bidder unless: 

(a) The bidder has complied with all 
requirements of this notice and appli¬ 
cable regulations; 

(b) The bid is from the highest re¬ 
sponsible, qualified bidder; and 

(c) The amount of the bid has been 
determined to be adequate by the Sec¬ 
retary of the Interior. 

No bid will be considered for accept¬ 
ance unless it offers a cash bonus in 
the amount of $62 or more per hectare 
or fraction thereof. 

11. Successful bidders. Each person 
w r ho has submitted a bid accepted by 
the Secretary of the Interior will be 
required to execute copies of the lease 
specified below, pay the balance of the 
cash bonus bid together with the first 
year's annual rental and satisfy the 
bonding requirements of 43 CFR 
3304.1 within the time provided in 43 
CFR 3302.5. 

12. Protraction diagram. Tracts of¬ 
fered for lease may be located on the 
follow’ing protraction diagrams which 
are available from the Manager, New 
York Outer Continental Shelf Office 
at the address stated in paragraph 2, 
at $2 each. 

(a) Outer Continental Shelf Official 
Protraction Diagram No. NJ 18-3. 

(b) Outer Continental Shelf Official 
Protraction Diagram No. NJ 18-5 
Salisbury. 

(c) Outer Continental Shelf Official 
Protraction Diagram No. 18-6. 

(d) Outer Continental Shelf Official 
Protraction Diagram No. NJ 18-8 
Chincoteague. 

13. Tract descriptions. The tracts of¬ 
fered for bid are as follows: 

Note.— There are gaps in the numbers of 
the tracts listed. Some of the blocks identi¬ 
fied in the final environmental statement 
are not to be included in this notice. 
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OCS OFFICIAL PROTRACTION DIAGRAM NO. NJ 18-3 
(Approved October 31, 1974) 


Tract 


49-1 

49-2 

49-3 

49-4 

49-5 

49-6 

49-7 

49-8 

49-9 

49-10 

49-11 

49-12 

49-13 

49-14 

49-15 

49-16 

49-17 

49-18 

49-19 

49-20 

49-21 

49-22 

49-23 

49-24 

49-25 

49-26 

49-27 

49-28 

49-29 

49-30 

*<9-33 

49-34 

49-35 

49-38 

49-39 

49-43 

49-46 

49-47 

49-51 


Block 


Description 


Hectares 


163 

164 
206 

207 

208 

247 

248 
250 

251 

252 
289 
330 
333 
374 

376 

377 
373 
420 
639 

721 

722 
724 
726 
73 2 

765 

766 

767 
770 

773 

774 

809 

810 
811 
854 
856 
898 
943 
946 
989 


All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 

All 

2304 


FEDERAL REGISTER, VOL 43, NO. 233—FRIDAY, NOVEMBER 17, l»7» 































I 


53836 


NOTICES 



OCS OFFICIAL 

PROTRACTON DIAGRAM NO. NJ 18-5 SALISBURY 
(Approved October 31, 1974) 

Tract 

Block 

Description 

Hectares 

49-55 

1009 

All 

2304 


OCS OFFICIAL PROTRACTION DIAGRAM NO. 
(Approved October 31» 1974) 

NJ 18-6 

Tract 

Block 

Description 

Hectares 

49-56 

20 

All 

2304 

49-57 

21 

All 

2304 

49-58 

63 

All 

2304 

49-59 

64 

All 

2304 

49-61 

98 

All 

2304 

49-62 

102 

All 

2304 

49-63 

103 

All 

2304 

49-64 

107 

All 

2304 

49-66 

140 

All 

2304 

49-67 

141 

All 

2304 

49-68 

146 

All 

2304 

49-69 

147 

All 

2304 

49-70 

149 

All 

2304 

49-71 

150 

All 

2304 

49-72 

151 

All 

2304 

49-73 

183 

All 

2304 

49-74 

186 

All 

2304 

49-75 

188 

All 

2304 

49-76 

191 

All 

2304 

49-77 

192 

All 

2304 

49-78 

193 

All 

2304 

49-79 

227 

All 

2304 

49-80 

233 

All 

2304 

49-81 

234 

All 

2304 

49-82 

270 

All 

2304 

49-83 

278 

All 

2304 

49-84 

402 

All 

2304 

49-85 

403 

All 

2304 

49-86 

404 

All 

2304 

49-87 

405 

All 

2304 

49-88 

449 

All 

2304 

49-89 

450 

All 

2304 

49-90 

451 

All 

2304 
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OCS OFFICIAL PROTRACTION DIAGRAM NO 
(Approved October 31, 1974) 

. NJ 18-6 (Cont'd.) 

Tract 

Block 

S 

Description 

Hectares 

49-91 

491 

All 

2304 

49-92 

493 

All 

2304 

49-93 

494 

All 

2304 

49-94 

495 

All 

2304 

49-95 

534 

All 

2304 

49-96 

535 

All 

2304 

49-97 

537 

All 

2304 

49-98 

538 

All 

2304 

49-99 

539 

All 

2304 

49-101 

581 

All 

2304 

49-102 

582 

All 

2304 

49-104 

623 

All 

2304 

49-105 

626 

All 

2304 

49-106 

665 

All 

2304 

49-107 

666 

All 

2304 

49-108 

667 

All 

2304 

49-109 

668 

All 

2304 

49-110 

709 

All 

2304 

49-111 

710 

All 

2304 

49-112 

711 

All 

2304 

49-113 

751 

All 

2304 

49-114 

752 

All 

2304 

49-115 

753 

All 

2304 

49-116 

754 

All 

2304 

49-118 

795 

All 

2304 

49-119 

796 

All 

2304 

49-120 

797 

All 

2304 

49-123 

837 

All 

2304 

49-124 

838 

All 

2304 

49-125 

839 

All 

2304 

49-126 

840 

All 

2304 

49-132 

969 

All 

2304 

• 

OCS OFFICIAL PROTRACTION DIAGRAM NO. NJ 18- 
(Approved December 2, 1976) 

8 CHINC0TEAGUE 

Tract 

Block 

Description 

Hectares 

49-133 

40 

All 

2304 

49-134 

41 

All 

2304 

49-135 

84 

All 

2304 

49-136 

85 

All 

2304 
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14. Lease terms and stipulations. All 
leases issued as a result of this sale 
will be for an initial term of 5 years. 
Leases issued will be on Form 3300-1 
(September 1978), available from the 
Manager, New York Outer Continen¬ 
tal Shelf Office, at the address stated 
in paragraph 2. Section 6 of the lease 
will be amended for tracts offered on a 
cash bonus basis with a fixed sliding 
scale royalty, listed in paragraph 4. as 
follows: 

Sec. 6 Royalty on production, (a) To pay 
the lessor a royalty of that percent in 
amount or value of production saved, re¬ 
moved or sold from the leased area as deter¬ 
mined by the sliding scale royalty formula 
as follows. When the quarterly value of pro¬ 
duction, adjusted for inflation, is less than 
$15.929026 million, a royalty of 16.66667 
percent in amount or value of production 
saved, removed or sold will be due on the 
unadjusted value or amount of production. 
When the adjusted quarterly value of pro¬ 
duction is equal to or greater than 
$15.929026 million, but less then or equal to 
$3423.822697 million, the royalty percent 
due on the unadjusted value or amount of 
production is given by 

R } -b[Ln (V,/S)] 

where 

R,=thc percent royalty that is due and pay¬ 
able on the unadjusted amount or value 
of all production saved, removed or sold 
in quarter j 
b=9.0 

Ln - natural logarithm 

V, the value of production in quarter j. ad¬ 
justed for inflation, in millions of dollars 

S-2.5 

When the adjusted quarterly value of pro¬ 
duction is greater than $3423.822697 million, 
a royalty of 65.00000 percent in amount or 
value of production saved, removed or sold 
will be due on the unadjusted quarterly 
value of production. Thus, in no instance 
will the quarterly royalty due exceed 
65.00000 percent in amount or value of 
quarterly production saved, removed or 
sold. 

In determining the quarterly percent roy¬ 
alty due. R„ the calculation will be rounded 
to five decimal places (for example. 18.59859 
percent). This calculation will Incorporate 
the adjusted quarterly value of production. 

V I . in millions of dollars, rounded to the 
sixth digit, i.e., to the nearest dollar (for ex¬ 
ample, 19.743026 millions of dollars) • • * 

Except as otherwise noted, the follow- 
ing stipulations will be Included in 
each lease resulting from this sale. In 
the following stipulations the term Su¬ 
pervisor refers to the Atlantic Area Oil 
and Gas Supervisor for Operations of 
the Geological Survey and the term 
Manager refers to the Manager of the 
New York OCS Office of the Bureau 
of Land Management. 

Stipulaton No. i 

If the Supervisor having reason to believe 
that a site, structure or object of historical 
or archeological significance hereinafter re¬ 
ferred to as •’cultural resource", may exist 
in the lease area gives the lessee WTitten 
notice that the lessor is invoking the provi¬ 


sions of this stipulation, the lessee shall 
upon receipt of such notice comply with the 
following requirements: 

Prior to any drilling activity or the con¬ 
struction or placement of any structure for 
exploration or development on the lease, in¬ 
cluding but not limited to. well drilling and 
pipeline and platform placement, herein¬ 
after in this stipulation referred to as **oper- 
ation," the lessee shall conduct remote sens¬ 
ing surveys to determine the potential exist¬ 
ence of any cultural resource thay may be 
affected by such operations. All data pro¬ 
duced by such remote sensing surveys as 
w f eli as other pertinent natural anc cultural 
environmental data shall be examined by a 
qualified marine survey archeologist to de¬ 
termine if indications are present suggesting 
the existence of a cultural resource that 
may be adversely affected by any lease oper¬ 
ation. A report of this survey and assess¬ 
ment prepared by the marine survey arche¬ 
ologist shall be submitted by the lessee to 
the Supervisor and to the Manager for 
review'. 

If such cultural resource indicators are 
present the lessee shall: (1) Locate the site 
of such operation so as not to adversely 
affect the identified location; or (2) estab¬ 
lish, to the satisfaction of the Supervisor, 
on the basis of further archeological investi¬ 
gation conducted by a qualified marine 
survey archeologist or underwater archeolo¬ 
gist using such survey equipment and tech¬ 
niques as deemed necessary by the Supervi¬ 
sor. either that such operation will not ad¬ 
versely affect the location identified or that 
the potential cultural resource suggested by 
the occurrence of the indicators does not 
exist. 

A report of this Investigation prepared by 
the marine survey archeologist or underwat¬ 
er archeologist shall be submitted to the Su¬ 
pervisor and the Manager for their review. 
Should the Supervisor determine that the 
existence of a cultural resource which may 
be adversely affected by such operation is 
sufficiently established to w'arrent protec¬ 
tion, the lessee shall take no action that 
may result in an adverse effect on such cul¬ 
tural resource until the Supervisor has 
given directions as to its preservation. 

The lessee agrees that if any site, struc¬ 
ture. or object of historical or archeological 
significance should be discovered during the 
conduct of any operations on the leased 
area, he shall report immediately such find¬ 
ings to the Supervisor, and make every rea¬ 
sonable effort to preserve and protect the 
cultural resource from damage until the Su¬ 
pervisor has given directions as to its preser¬ 
vation. 

Stipulation No. 2 

At his discretion, the Supervisor may re¬ 
quire the lessee to conduct environmental 
surveys, as approved by the Supervisor, to 
determine the extent and composition of 
biological populations or habitats which 
might require additional protective meas¬ 
ures. The Supervisor shall provide written 
notice to the lessee of his decision to require 
such surveys. The areal extent of any sur¬ 
veys required will be determined by the Su¬ 
pervisor on a case-by-case basis. 

Based upon results of required surveys, 
the Supervisor may require the lessee to (1) 
relocate the site of operations so as not to 
affect adversely the significant biological 
populations or habitats desen'ing protec¬ 
tion; or (2) modify operations in such a way 
as not to affect adversely the significant 


biological populations or habitats deserving 
protection; or (3) establish to the satisfac¬ 
tion of the Supervisor that such operations 
will not adversely affect the significant bio¬ 
logical populations or habitats, deserving 
protection. 

The lessee shall submit all data obtained 
in the course of such surveys to the Supervi 
sor. with the locational information for 
drilling or other activity. The lessee may 
take no action that might result in any 
effect on the biological populations or habi¬ 
tats until the Supervisor provides written di¬ 
rections to the lessee, with regard to permis¬ 
sible actions. 

In the event that important biological 
populations or habitats are identified subse¬ 
quent to commencement of operations, the 
lessee shall make every reasonable effort to 
presene and protect all biological popula¬ 
tions and habitats within the lease area, 
until the Supervisor provides written 
instructions to the lessee with regard to the 
biological populations or habitats identified. 

Stipulation No. 3 

Pipelines will be required, (1) if pipeline 
rights-of-way can be determined and ob¬ 
tained, (2) if laying such pipelines Is techni¬ 
cally feasible and environmentally prefer¬ 
able, and (3) if. in the opinion of the lessor, 
pipelines can be laid without net social loss, 
taking into account any incremental costs of 
pipelines over alternative methods of trans¬ 
portation and any incremental benefits in 
the form of increased environmental protec¬ 
tion or reduced multiple use conflicts. The 
lessor specifically reserves the right to re¬ 
quire that any pipeline used for transport¬ 
ing production to shore be placed in certain 
designated management areas. In selecting 
the means of transportation, consideration 
will be given to any recommendation of the 
intergovernmental planning program for as¬ 
sessment and management of transporta¬ 
tion of Outer Continental Shelf oil and gas 
with the participation of Federal. State, and 
local government and industry. Where feasi¬ 
ble and environmentally preferable, all pipe¬ 
lines, including both flow lines and gather¬ 
ing lines for oil and gas, shall be buried to a 
depth suitable for adequate protection from 
water currents, sand waves, storm scouring, 
fisheries trawling gear, and other factors as 
determined on a case-by-case basis. 

Following the completion of pipeline in¬ 
stallation. no crude oil production will be 
transported by surface vessel from offshore 
production sites, except in the case of emer¬ 
gency. Determinations as to emergency con¬ 
ditions and appropriate responses to these 
conditions will be made by the Supervisor. 
Where the three criteria set forth in the 
first sentence of this stipulation are not met 
and surface transportation must be em¬ 
ployed, all vessels used for carrying hydro¬ 
carbons to shore from the leased area will 
conform with all standards established for 
such vessels pursuant to the Ports and Wa¬ 
terways Safety Act of 1972, as amended (42 
U.S.C. 391a). 

Stipulation No. 4 

Drilling cutting and drilling muds shall be 
disposed of by shunting the material 
through a downpipe to a depth of 20-50 feet 
below the ocean surface or by transporting 
these materials to pre-selected disposal sites 
approved by the Supervisor, and the Envi¬ 
ronmental Protection Agency. Based on the 
composition of produced formation waters 
and the site-specific environmental condi- 


FEDERAl REGISTER, VOL. 43, NO. 223—FRIDAY, NOVEMBER 17, 1978 





NOTICES 


53839 


tions. the Supervisor may require reinjec¬ 
tion of such formation waters. 

Stiuplation No. 5 

(To be included only in leases resulting 
from this sale for portions of tracts 49-22. 
NiEHSEft; 49-28. SEY*; and 49-29. 
SEttNWtt.) 

Before operations may proceed on por¬ 
tions of these tracts, the lessee must demon¬ 
strate to the Supervisor's satisfaction that a 
particular hazardous accumulation of shal¬ 
low gas does not exist, or that drilling plans 
can be designed to assure safe operations in 
the area. 

Stipulation No. 6 

(To be included only in leases resulting 
from this sale for portions of tracts: 49-29, 
S^SE*4; 49-30. SV4, NEVfr, SE‘/4NWV„; 49-51. 
S>4. NE»4, SVsNW’A. NE'ANWY*; 49-56. SEy4, 
SViNE 1 /*; 49-58. E‘*; 49-64. SVfe, NE‘4. 
SE'/iNWy*: 49-70, SVi. S^NE'/«: 49-71. SVfe. 
NEtt. SMeNWy*: 49-76. S'A. SVxNEVi; 49-80. 
SVxSE'A, NEViSEtt; 49-81, SVx, NE‘/», 
SMjNWVi, NEViNWY*; 49-88. SE'/iSWV*; 49- 
92. WVi; 49-94, E^SEV*; 49-96, SE’A. 
SE‘/.NEV4; 49-97, Wtf>; 49-98, SEy4SEy4; 49- 
99. SVi, NE'/4, SEVaNVJV*, 49-101, SVi. NW‘/»; 
49-102, S>4. NEW*, SVxNWY*; 49-104. 

e^ne'/4, ev*w/4NE*/4; 49-io 7. SEy4SE»4: 
49-108. S‘4. S^NEYi. SE'/iNWY*; 49-111, 

e i / 2 , SEy»swy4,* 49-113, e»a; 49-115, ev*sey«, 

SEV 4 NEV 4 ; 49-118. WVfc: 49-119, SM,SEVfc 49- 
120 , S’A. NE*/*; 49-124, EVt; 49-125. S 1 *, 
NWy»; 49-126, sy», ne«/ 4, EViNW l /4. 
swv ^ nwy *; 49-132, ehseva : 49-135. 
SEV«SE%; AND 49-136, S'4, NEy 4 .) 

Exploratory drilling operations, emplace¬ 
ment of structures (platforms) or seafloor 
wellheads for production or storage of oil or 
gas will not be allowed within these, areas 
unless or until the lessee has demonstrated 
to the Supervisor’s satisfaction that mass 
movement of sediments is unlikely or that 
exploratory drilling operations, structures 
(platforms), casing, and wellheads can be 
safely designed to protect the environment 
in case such mass movement occurs at the 
proposed location. This may necessitate oil 
exploration for and development of oil or 
gas be performed from locations outside of 
the area of unstable sediments, either 
within or outside of the tract. 

Stipulation No. 7 

(To be included only in leases resulting 
from this sale for tracts 49-24, 49-47, 49-57. 
49-59. 49-72, 49-77, 49-78, 49-83. 49-105, 49- 
109. 49-112, and 49-116.) 

Exploratory drilling operations, emplace¬ 
ment of structures (platforms) or seafloor 
wellheads for production or storage of oil or 
gas will not be allowed within these areas 
unless or until the lessee has demonstrated 
to the Supervisor’s satisfaction that mass 
movement of sediments is unlikely or that 
exploratory drilling operations, structures 
(platforms), casing and wellheads can be 
safely designed to protect the environment 
in case such mass movement occurs at the 
proposed location. This may necessitate all 
exploration for and development of oil or 
gas be performed from locations off these 
tracts and oiutside of the area of unstable 
sediments. 

Stipulation No. 8 

Preface: This stipulation applies to those 
tracts located in naval fleet operating areas. 
The tracts affected are listed with the ap¬ 


propriate naval geographical area coordina¬ 
tor. 

Tracts 49-1. 49-2, 49-3. 49-4. 49-5. 49-6. 
49-7, 49-8. 49-9. and 49-10: Narragansett 
Bay OPAREA. Contact Commander. Sub¬ 
marine Squadron Two, Naval Submarine 
Base. New London. Conn. 

Tracts 49-20. 49-21. 49-22, 49-25. 49-26, 
49-27, 49-33, 49-34. 49-35, 49-38. 49-39. 49- 
43. 49-46, 49-47, 49-51. 49-56, 49-57. 49-58. 
49 59. 49-61. 49-62, 49-63. 49-64. 49-66. 49- 
67, 49-68, 49-69. 49-70. 49-71. 49-72. 49-73, 
49-74, 49-75. 49-76. 49-77, 49-78, 49-79, 49- 
80. 49-81. 49-82. 49-83, 49-84, 49-85. 49-86, 
49-87, 49-88. 49-89. 49-90, 49-91, 49-92, 49- 
93. 49-94, 49-96. 49-97. 49-98, 49-99, 49-101, 
49-102. and 49-105: Atlantic City OPAREA. 
Contact Commanding Officer. Naval Air En¬ 
gineering Center, Lakehurst, N.J. 

Tracts 49-55. 49-123, 49-124, and 49-132: 
Patuxent River OPAREA. Contact Com¬ 
mander., Naval Air Test Center, Patuxent 
River, Md. 

Tracts 49-133, 49-134, 49-135, and 49-136: 
Virginia Capes OPAREA. Contact Com¬ 
manding Officer. Fleet Area Control and 
Surveillance Facility Naval Air Station, 
Oceana, Va. 

(a) Whether or not compensation for such 
damage or injury might be due under a 
theory of strict liability or otherwise, the 
lessee assumes all risks of damage or injury 
to persons or property, which occurs in. on. 
or above the Outer Continental Shelf, to 
any person or persons who are agents, em¬ 
ployees, or invitees of the lessee, its agents, 
independent contractors or subcontractors 
doing business with the lessee in connection 
with any activities being performed by or on 
behalf of the lessee in. on, or above the 
Outer Continental Shelf, if such injury or 
damage to such person or property occurs 
by reason of the activities of any agency of 
the U.S. Government, its contractors or sub¬ 
contractors, or any of their officers, agents, 
or employees being conducted as a part of. 
or in connection with, the programs and ac¬ 
tivities of the commander of the appropri¬ 
ate military installation, listed in the Pre¬ 
face. The lessee assumes this risk whether 
such Injury or damage is caused in whole or 
in part by any act or omission, regardless of 
negligence or fault, of the United States, its 
contractors or subcontractors, or any of 
their officers, agents, or employees. 

Notwithstanding any limitation of the les¬ 
see’s liability in Sec, 14 of the lease, the 
lessee assumes this risk whether such injury 
or damage is caused in whole or in part by 
any act or omission, regardless of negligence 
or fault, of the United States, its contrac¬ 
tors or subcontractors, or any of their offi¬ 
cers, agents, or employees. The lessee fur¬ 
ther agrees to indemnify and save harmless 
the United States against and to defend at 
its own expense the United States against 
and to defend at its owm expense the United 
States against all claims for loss, damage, or 
injury sustained by the lessee, and to in¬ 
demnify and save harmless the United 
States against, and to defend at its owm ex¬ 
pense the United States against, all claims 
for loss, damage, or injury sustained by the 
agents, employees, or Invitees of the lessee, 
its agents or any independent contractors or 
subcontractors doing business with the 
lessee in connection with the programs and 
activities of the aforementioned military in¬ 
stallations. whether the same be caused in 
whole or in part by the negligence or fault 
of the United States, its contractors, or sub¬ 
contractors, or any of their officers, agents. 


or employees and whether such claims 
might be sustained under a theory of strict 
or absolute liability or otherw ise. 

(b) The lessee, when operating or causing 
to be operated on its behalf boat or aircraft 
traffic Into the individual designated warn¬ 
ing areas, shall enter into an agreement 
with the commander of the appropriate on¬ 
shore military installation, listed in the Pre¬ 
face. utilizing an individual designated 
warning area prior to commencing such 
traffic. Such agreement will provide for 
positive control of boats and aircraft operat¬ 
ing into the warning areas at all times. 

Stipulation No. 9 

(To be included only in leases resulting 
from this sale for tracts 49-55. 49-56, 49-57, 
49-58. 49-59. 49-61, 49-62. 49-63, 49-64. 49- 
66. 49-67. 49-68, 49-69. 49-70, 49-71. 49-72, 
49-73. 49-74. 49-75, 49-76, 49-77, 49-78. 49- 
79. 49-80. 49-81, 49-82, 49-83. 49-84, 49-85. 
49 86. 49-87, 49-88. 49-89. 49-90, 49-91. 49- 
92. 49-93. 49-94, 49-95. 49-96, 49-97, 49-98. 
49-99. 49-101, 49-102, 49-104. 49-105. 49-106, 
49-107. 49-108, 49-109, 49-110, 49-111, 49- 
112. 49-113. 49-114, 49-115, 49-116. 49-118, 
49-119, 49-120, 49-123, 49-124, 49-125. 49- 
126. 49-132, 49-133, 49-134. 49-135. and 49- 
136.) 

(a) Whether or not compensation for such 
damage or injury might be due under a 
theory of strict or absolute liability or oth¬ 
erwise, the lessee assumes all risk of damage 
or injury to persons or property, which 
occurs in, on, or above the Outer Continen¬ 
tal Shelf, to any person or persons or to any 
property of any person or persons who are 
agents, employees or invitees of the lessee, 
its agents, independent contractors or sub¬ 
contractors doing business with the lessee in 
connection with any activities being per¬ 
formed by or on behalf of the lessee in. on. 
or above the Outer Continental Shelf, if 
such injury or damage to such person or 
property occurs by reason of the activities 
of any agency of the U.S. Government, its 
contractors or subcontractors, as a part of, 
or in connection with, the programs and ac¬ 
tivities of the National Aeronautics and 
Space Administration (NASA), Wallops 
Flight Center. The lessee assumes this risk 
whether such Injury or damage is caused in 
whole or in part by any act or omission, re¬ 
gardless of negligence or fault, of the 
United States, its contractors or subcontrac¬ 
tors. or any of their officers, agents, or em¬ 
ployees. 

Notwithstanding any limitation of the les¬ 
see’s liability in Sec. 14 of the lease, the 
lessee assumes this risk whether such injury 
or damage is caused in whole or in part by 
any act or omission, regardless of negligence 
or fault, of the United States, its contrac¬ 
tors, or subcontractors, or any of their offi¬ 
cers. agents or employees. The lessee fur¬ 
ther agrees to indemnify and save harmless 
the United States against and to defend at 
its own expense the United States against 
all claims for loss, damage, or Injury sus¬ 
tained by the lessee, and to indemnify and 
save harmless the United States against, 
and to defend at its own expense the^ United 
States against, all claims for loss, damage, 
or injury sustained by the agents, employ¬ 
ees. or invitees of the lessee, its agents, or 
any Independent contractors, or subcontrac¬ 
tors doing business with the lessee in con¬ 
nection with the programs and activities of 
the NASA, Wallops Flight Center whether 
the same be caused in whole or in part by 
the negligence or fault of the United States, 
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its contractors, or subcontractors or any of 
their officers, agents, or employees and 
whether such claims might be sustained 
under a theory of strict or absolute liability 
or otherwise. 

(b) The lessee, when operating or causing 
to be operated on its behalf, boat, ship, or 
aircraft traffic into the leased area or sur¬ 
rounding area of the lease, including any 
part of the Outer Continental Shelf be¬ 
tween the 35th and 39th parallels, shall 
enter into an agreement with the Director. 
Wallops Plight Center prior to commencing 
such traffic. Such agreement shall provide 
for positive control of boats, ships, and air¬ 
craft operating in the above designated 
areas and will provide for the avoidance of 
interference with the programs and activi¬ 
ties of the NASA Wallops Flight Center. 

(c) Upon recommendation by the Director, 
Wallops Flight Center when the activities of 
the NASA Wallops Flight Center may en¬ 
danger personnel or property, the lessee 
agrees, upon receipt of the notice from the 
Supervisor, to evacuate all personnel from 
all structures on the lease and to shut-in 
and secure all wells and other equipment, 
including pipelines on the lease, within 
forty-eight (48) hours or within such longer 
period as may be specified by the Supervi¬ 
sor. The Supervisor shall not require evaca- 
tion of personnel and shutting-in and secur¬ 
ing of equipment for a period of time great¬ 
er than seventy-two (72) hours; however, 
such period of time may be extended by 
subsequent notice from the Supervisor. 
Equipment and structures may remain in 
place on the lease during such time as the 
evacuation remains in effect. 

(d) The lessee agrees to control his own 
electromagnetic emissions and those of 
these agents, employees, invitees, independ¬ 
ent contractors, or subcontractors emanat¬ 
ing from the leased area or surrounding 
area of the lease, including any part of the 
Outer Continental Shelf between the 35th 
and 39th parallels, in accordance with the 
requirements specified by the Director, Wal¬ 
lops Flight Center, to the degree necessary 
to prevent damage to. or unacceptable inter¬ 
ference with, the programs and activities of 
the NASA, Wallops Flight Center. 

Necessary monitoring, control and coordi¬ 
nation with the lessee, his agents, employ¬ 
ees, invitees, independent contractors, or 
subcontractors, will be effected by the Di¬ 
rector. Wallops Flight Center. Provided, 
however, that control of such electromag¬ 
netic communication shall in no instance 
prohibit all manner of electromagnetic com¬ 
munications during any period of time be¬ 
tween a lessee, its agents, employees, invi¬ 
tees, independent contractors, or subcon¬ 
tractors and onshore facilities. 

Stipulation No. 10 

(To be included in any leases resulting 
from this sale for the sliding scale royalty 
tracts listed in paragraph 4 of this notice.) 

(a) The royalty rate on production saved, 
removed or sold from this lease Ls subject to 
consideration for reduction under the same 
authority that applies to all other oil and 
gas leases on the Outer Continental Shelf 
(30 CFR 250.12 (e)>. The Director. Geologi¬ 


cal Survey, may grant a reduction for only 1 
year at a time. Reduction of royalty rates 
will not be approved unless production has 
been underway for 1 year or more. 

(b) Although the royalty rate specified in 
section 6(a) of this lease or as subsequently 
modified in accordance with applicable reg¬ 
ulations and stipulations is applicable to all 
production under this lease, not more than 
16% percent of the production saved, re¬ 
moved or sold from the lease area may be 
taken as royalty in amount, except as pro¬ 
vided in section 15(d) of this lease: The roy¬ 
alty on any portion of the production saved, 
removed or sold from the lease in excess of 
16% percent may only be taken In value of 
the production saved, removed or sold from 
the lease area. 

15. Information to lessees. On Sep¬ 
tember 18. 1978. the OCS Lands Act 
Amendments of 1978 were enacted. 
Some sections of current regulations 
applicable to OCS leasing operations 
are inconsistent with this new legisla¬ 
tion, and the legislation requires the 
issuance of some new regulations. The 
inconsistencies will be corrected by ru¬ 
lemakings and the new regulations 
will be issued as soon as possible. Nev¬ 
ertheless. bidders are notified that 
provisions of the OCS Lands Act 
Amendments shall apply to all leases 
offered at this lease sale and shall su¬ 
persede all inconsistent provisions in 
current regulations applicable to OCS 
leasing operations. 

Some of the tracts offered for lease 
may fall in areas which may be includ¬ 
ed in fairways, precautionary zones, or 
traffic separation schemes. Corps of 
Engineers permits are required for 
construction of any artificial islands, 
installations and other devices perma¬ 
nently or temporarily attached to the 
seabed located on the Outer Continen¬ 
tal Shelf in accordance with the Outer 
Continental Shelf Lands Act. as 
amended. 

Bidders are advised that the Depart¬ 
ments of the Interior and Transporta¬ 
tion have entered into a Memorandum 
of Understanding dated May 6, 1976, 
concerning the design, installation, op¬ 
eration and maintenance of offshore 
pipelines. Bidders should consult both 
Departments for regulations applica¬ 
ble to offshore pipelines. 

Bidders are also advised that in ac¬ 
cordance w r ith section 10 of each lease 
offered at this sale the lessor may re¬ 
quire a lessee to operate under a unit, 
pooling or drilling agreement and that 
the lessor will give particular consider¬ 
ation to requiring unitization in in¬ 
stances where one or more reservoirs 
underlie two or more leases with 
either a different royalty rate or a roy¬ 
alty rate based on a sliding scale. 


In the enforcement of Stipulation 2, 
the Supervisor will receive recommen¬ 
dations from a committee composed of 
designated representatives of the 
Bureau of Land Management. U.S. 
Fish and Wildlife Service, U.S. Geo¬ 
logical Survey, the National Marine 
Fisheries Service, the Environmental 
Protection Agency, and representa¬ 
tives of the affected States. It is in¬ 
tended that this committee will 
remain in existence throughout the 
operating life of the field. The Super¬ 
visor will consult with the committee 
in identifying areas or resources of 
biological importance on the conduct 
of the biological surveys by lessees, 
and on the appropriate course of 
action after the surveys have been 
conducted. 

The committee has completed a pre¬ 
liminary review of the sale area and 
has determined that it will recommend 
to the Supervisor that no pre-explora¬ 
tion surveys be required on any of the 
tracts offered, with the possible excep¬ 
tion of those noted below. The com¬ 
mittee may recommend that surveys 
be required prior to development. 

Exception: The BLM is currently 
funding a study of the canyon areas in 
the Mid and North Atlantic regions. 
This Canyon Assessment Study shall 
involve an analysis of historical data 
and of field surveys of ten of the sev¬ 
enteen canyon blocks. The analysis of 
historical data, available in April, 
1979, may provide information on the 
faunal communities in Tracts 49-92, 
49-96. 49-97. 49-101, 49-104. 49-113, 
49-118. 49-124, 49-125, and 49-126. 
Preliminary interpretations of the 
field surveys, conducted in Tracts 49- 
113, 49-118, 19-124, 49-125, and 49-126, 
shall be available in July, 1979. Seven 
other blocks, although not included in 
the Canyon Assessment Study, may 
also be evaluated at that time because 
of their bathymetric characteristics. 
These tracts are 49-88, 49-108, 49-109, 
49-111, 49-116. 49-120, and 49-132. 
Based on the analysis of the historical 
and field data, the committee may rec¬ 
ommend to the Supervisor that pre¬ 
exploration surveys be required on 
any or all of the above mentioned 
tracts. 

16. OCS orders. Operations on all 
leases resulting from this sale will be 
conducted in accordance with the pro¬ 
visions of all Mid-Atlantic Orders, as 
of their effective date, and any other 
applicable OCS Order as it becomes ef¬ 
fective. 

17. Suggested bid form. It is suggest¬ 
ed that bidders submit their bids to 
the Manager, New York Outer Conti¬ 
nental Shelf Office, in the following 
form: 
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Oil and Gas Bid 

.he following bid is submitted for an oil and gas lease on the tract 
of the Outer Continental Shelf specified below: 


Tract No. 


Total Amount 
Bid 


Amount per 
Hectare 


Amount of Cash Bonus 
Submitted with Bid 


Proportionate Interest of 
Company(s) Submitting Bid 


Company 


Percent Interest 


Address 


N.Y. Misc. No. 


Signature 

(Please type signer's 
name under signature) 


18. Required joint bidders statement 
In the case of joint bids, each joint 
bidder is required to execute a joint 
bidder’s statement before a notary 
public and submit it with his bid. A 
suggested form for this statement is 
Shown below. 


Joint Bidder's Statement 


I hereby certify that 


_(entity submitting bid) 


. . , . . 1 * \ wj ijuuiui w ig U1U/ 

is eligible under «3 CFfi 3302 to bid jointly with the other parties 
submitting this bid. 


Signature 

(Please type signer's 
name under signature) 


Sworn to and subscribed before me 
this_day of_ 19 


NOTARY PUBLIC 

State of 


County of 


[FR Doc. 78-32396 Filed 11-16-78; 8:45 am] 


[7020-02-M] 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 337-TA-50] 

CERTAIN SYNTHETIC GEMSTONES 

Commiftlon Determination, Order and 
Memorandum Opinion 

This Determination and Order pro¬ 
vides for the disposition of (1) Motion 


Docket No. 50-5, a motion for sum¬ 
mary determination pursuant to 
§210.50 of the Commission’s Rules of 
Practice and Procedure (hereinafter 
"CRPP”) (19 CFR 210.50). and (2) 
Motion Docket No. 50-8. a motion to 
make this investigation a “more com¬ 
plicated” investigation pursuant to 
CRPP §210.15 (19 CFR 210.15). 

Motion Docket No. 50-5 was filed by 
Respondents on August 7. 1978. and 
was certified to the Commission for 
decision, together with all exhibits 


and responses, by the Presiding Offi¬ 
cer in her Recommended Order Sep¬ 
tember 6, 1978. issued pursuant to 
CRPP §210.53 (19 CFR 210.53). 

Motion Docket No. 50-8 was filed with 
the Commission by Respondents on 
October 6, 1978. 

Determinations and Order 

Having reviewed and considered (1) 
Motion Docket No. 50-5, as certified to 
the Commission by the Presiding Offi¬ 
cer on September 6. 1978. together 
with all exhibits and responses there¬ 
to, (2) the Presiding Officer’s recom¬ 
mended order of September 6. 1978. 
granting Respondents' motion for 
summary determination, and (3) ex¬ 
ceptions to the Presiding Officer’s rec¬ 
ommended order, filed by Respon¬ 
dents on September 19, 1978, in the 
context of the record in the instant in¬ 
vestigation, the Commission, by action 
of November 13, 1978, determines that 
the standards for granting a motion 
for summary determination under 
CRPP § 210.50 have not been met, in 
that genuine issues of material fact do 
exist, and Respondents have not 
shown their entitlement to summary 
determination as a matter of law. Ac¬ 
cordingly. Respondents' motion for 
summary determination (Motion 
Docket No. 50-5) is denied. 

In addition, having reviewed and 
considered Motion Docket No. 50-8, 
filed by Respondents on October 6. 
1978 to make the instant investigation 
“more complicated” within the mean¬ 
ing of CRPP §210.15 (19 CFR 210.15) 
and section 337(b)(1) (19 U.S.C. 

1337(b)(1)) in the context of the 
record in this investigation, the Com¬ 
mission, by action of November 13, 
1978, determines that the record in 
this investigation does not support a 
designation of this investigation as a 
‘‘more complicated” investigation. Ac¬ 
cordingly, Respondents’ motion to des¬ 
ignate this investigation more compli¬ 
cated (Motion Docket No. 50-8) is 
denied. 

In light of these determinations, the 
Commission, by action of November 
13, 1978, Orders— 

1. That this matter be remanded to 
the Presiding Officer for further pro¬ 
ceedings consistent with this Opinion; 

2. That the provisions of CRPP 
§ 210.41(e)(1) (19 CFR 210.41(e)(1)) are 
waived with respect to the required 
completion date for the hearing re¬ 
quired by CRPP § 210.41(a)(1) (19 CFR 
210.41(a)(1)); 

3. That the Presiding Officer is di¬ 
rected to establish a new timetable for 
a Prehearing Conference, Prehearing 
Statements, and Hearing which pro¬ 
vides for the completion of a hearing 
required by CRPP § 210.41(a)(1) (19 
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CFR 210.41(a)(1)) by no later than De¬ 
cember 15, 1978; 

4. That, notwithstanding the provi¬ 
sions of CRPP § 210.53(a) (19 CFR 
210.63(a)), the Presiding Officer is di¬ 
rected to certify the record to the 
Commission and file her recommended 
determination with the Commission 
by no later than January 15. 1978. 

Procedural History 

On February 9, 1978, a complaint 
was filed with the Commission under 
section 337 of the Tariff Act of 1930. 
as amended (19 U.S.C. 1337) (herein¬ 
after “section 337’/), on behalf of 
Queensbury Opal Co.. Ltd., of Beech- 
wood. Ohio (“Complainant”), alleging 
that unfair methods of competition 
and unfair acts exist in the unlicensed 
importation of certain gems having 
light piping fibers with cores of high 
refractive index and clad layers of 
lower refractive index (“certain syn¬ 
thetic gemstones”) into the United 
States, or in their sale, by reason of 
the coverage of certain synthetic gem¬ 
stones by the claims of U.S. Letters 
Patent No. 3,742,731 (hereinafter “the 
’731 patent”). The ’731 patent is held 
by Complainant by virtue of an assign¬ 
ment from patentees Michael R. Phil¬ 
lips and Jerome H. Ludwig. Complain¬ 
ant further alleged that the effect or 
tendency of such unlicensed importa¬ 
tion is to destroy or substantially 
injure an industry, efficiently and eco¬ 
nomically operated, in the United 
States, or to prevent the establish¬ 
ment of a domestic industry. Accord¬ 
ingly, Complainant seeks an exclusion 
order against the alleged unlicensed 
importation of certain synthetic gem¬ 
stones into the United States. 

On March 14, 1978, the Commission 
instituted an investigation under Sec¬ 
tion 337 with respect to these matters 
and published a notice of investigation 
in the Federal Register of March 17, 
1978 (43 FR 11272-11273). A correction 
to the notice of investigation was 
issued by the Commission on March 
27. 1978, and was published in the Fed¬ 
eral Register of March 30, 1978. 
Copies of the complaint, amended 
complaint, and notice of investigation 
were served upon named respondents. 

A notice of preliminary conference 
was issued by the Presiding Officer on 
April 17, 1978, served on parties of 
record, and published in the Federal 
Register of April 21, 1978 (43 FR 
17063). A notice of resetting of pre¬ 
liminary conference was issued by the 
Presiding Officer on April 25, 1978, 
served on parties of record, and pub¬ 
lished in the Federal Register of 
April 28, 1978. On May 1, 1978. a pre¬ 
liminary conference with respect to 
this investigation was held before the 
Presiding Officer. 

On May 31, 1978, the Presiding Offi¬ 
cer recommended (1) that the com¬ 


plaint be amended by adding Cathay 
Corp. of Stamford, Conn., as a party 
respondent and (2) that Rudolf and 
Helmuth May, and Fritz Mohr, be ter¬ 
minated as foreign party respondents. 
By Commission Memorandum Opinion 
of June 22, 1978, the Commission ac¬ 
cepted the Presiding Officer’s recom¬ 
mendations. 

On June 30. 1978, the Presiding Offi¬ 
cer issued a notice of preliminary con¬ 
ference and hearing which was served 
upon parties of record and published 
in the Federal Register of July 7, 
1978 (43 FR 29362). In that notice, the 
Presiding Officer established a timeta¬ 
ble for (1) the completion of discovery. 
(2) the service of prehearing confer¬ 
ence statements by the parties, (3) a 
prehearing conference, and (4) a hear¬ 
ing to be held in connection with the 
investigation. A prehearing conference 
was scheduled to have been held on 
September 26, 1978, and a hearing was 
scheduled to have been held on Octo¬ 
ber 3, 1978. Neither a Prehearing Con¬ 
ference nor a Hearing have been held 
in connection with this investigation 
to date. Unless otherwise ordered by 
the Commission, the deadline for the 
completion of a hearing in this investi¬ 
gation is October 17, 1978, pursuant to 
CRPP §§210.41 (a)(1) and (e)(1) (19 
CFR 210.41 (a)(1), (e)(1)). 

On August 7, 1978, Respondents, 
acting pursuant to CRPP §210.50 (19 
CFR 210.50), filed a motion for sum¬ 
mary determination (Motion Docket 
No. 50-5), together with a. supporting 
brief and other materials, with the 
Secretary, which was served upon the 
parties or counsel of record, alleging 
that Complainant’s ‘731 patent is in¬ 
valid and unenforceable, and, there¬ 
fore, is incapable of being infringed. 
Accordingly, Respondents urged the 
Commission to terminate the investi¬ 
gation. On August 21, 1978, Complain¬ 
ant filed, among other things, a brief 
in opposition to Respondents’ motion 
for summary determination, and, on 
August 25, 1978, the Commission In¬ 
vestigative Attorney filed a response 
to Respondent’s motion for summary 
determination, supporting Respon¬ 
dents* motion in part. 

On September 6, 1978, the Presiding 
Officer, acting pursuant to CRPP 
§210.53 (19 CFR 210.53), issued her 
recommended order granting Respon¬ 
dents’ motion for summary determina¬ 
tion under CRPP Section 210.50. The 
Presiding Officer postponed indefi¬ 
nitely the prehearing conference, pre- 
hearing statements, and hearing dates 
for the investigation. The Presiding 
Officer certified Respondents’ motion 
for summary determination, together 
with all exhibits and responses there¬ 
to, to the Commission for disposition. 

Exceptions to the Presiding Officer’s 
recommended order were filed by Re¬ 
spondents on September 19. 1978 and 


by the Commission Investigative At¬ 
torney on September 19, 1978. Excep¬ 
tions and alternative findings of fact 
and conclusions of law were filed by 
Complainant on September 25, 1978. 
In addition, Complainant filed a re¬ 
sponse to the exceptions of the Com¬ 
mission Investigative Attorney and 
Respondents on September 29, 1978. * 1 

On October 6, 1978, Respondents 
filed a motion (Motion Docket No. 50- 
8) with the Commission pursuant to 
CRPP §210.15 (19 CFR 210.15) re¬ 
questing that the Commission desig¬ 
nate this investigation “more compli¬ 
cated” within the meaning of the rule 
and section 337(b)(1) (19 U.S.C. 

1337(b)(1)). On October 11, 1978, both 
Complainant and the Commission In¬ 
vestigative Attorney submitted re¬ 
sponses to this motion. 

On October 12. 1978, the Presiding 
Officer issued an Order certifying this 
motion to the Commission for disposi¬ 
tion. Pending disposition of these mat¬ 
ters by the Commission, all additional 
discovery in the Investigation has been 
suspended by the Presiding Officer. 

Opinion 

The instant matters before the Com¬ 
mission are: (1) the Presiding Officer’s 
recommended order of September 6. 
1978, pursuant to CRPP Section 210.53 
(19 CFR 210.53), which urges the 
Commission, among other things, 2 3 4 to 


‘Under CRPP provisions, the exeptions of 
the Commission Investigative attorney and 
the exceptions and alternative findings of 
fact and conclusions of law of the Complain¬ 
ant were not timely filed (CRPP §210.54. 
201.14 and 201.16(d), 19 CFR 210.54. 201.14, 
and 201.16(d)). With respect to Complain¬ 
ant’s response to the exceptions of the Com¬ 
mission Investigative Attorney, and Re¬ 
spondent, the CRPP makes no provision for 
the filing of such a document. If such docu¬ 
ment is construed as permissible under 
CRPP §210.54. then it is not timely filed 
under that section and CRPP §§ 201.14 and 
201.16(d) (19 CFR 210.54, 201.14, and 
201.16(d)). 

*The Presiding Officer recommended in 
full on September 6, 1978: 

1. That the Commission find that there is 
no violation of section 337; 

2. That the Commission dismiss respond¬ 
ent Incom Corporation on the grounds that 
it does not engage in the importation or sale 
of synthetic gemstones; 

3. That the Commission grant respon¬ 
dents' motion for summary determination 
(Motion Docket No. 50-5) and terminate 
this investigation; and. 

4. That the Commission return to respon¬ 
dents the physical exhibits and materials 
submitted on August 4. 1978 which were 
made conditionally available to the parties 
for inspection; there may be a need for 
these exhibits in pending proceedings in the 
U.S. District Court in Connecticut, Queens 
bury Opal Co., Ltd., v. Paul S. Rogell and 
Rogcll Associates, Inc., Civil Action No. B- 
78-35. 

This Opinion deals only with Recommen¬ 
dations Nos. 1 and 3. Recommendations 2 
and 4 will be dealt with by the Commission 
Footnotes continued on next page 
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grant Respondent's motion for sum¬ 
mary determination of August 6, 1978, 
(Motion Docket No. 50-5), and termi¬ 
nate this investigation; and (2) Re¬ 
spondents’ motion of October 6, 1978, 
pursuant to CRPP Section 210.15 (19 
CFR 210.15), which urges the Commis¬ 
sion to designate this investigation as 
a “more complicated” investigation. 
We shall treat each of these motions 
in turn in the following discussion. 

I. MOTION DOCKET NO. 50-6 

With respect to Respondents’ 
motion for summary determination, 
the Presiding Officer, by her recom¬ 
mended order of September 6, 1978, is 
satisfied that the record shows that 
there is no genuine issue as to any ma¬ 
terial fact and that Respondents are 
entitled to summary determination as 
a matter of law. Upon examination of 
the record, we reject the Presiding Of¬ 
ficer’s recommendation that Respon¬ 
dents' motion for summary determina¬ 
tion be granted and this investigation 
be terminated. The Presiding Officer’s 
recommendation is erroneous for two 
primary reasons: 

(1) The Presiding Officer erred as a 
matter of law in dismissing the de¬ 
pendent claims of the ’731 patent 
solely on the basis of her finding of 
the invalidity of the independent 
claim of the patent. 

(2) Genuine issues of material fact 
exist which warrant additional fact¬ 
finding proceedings and hearing 
before the Presiding Officer. 

A. The Presiding Officer may not 
rely solely upon the invalidity of an 
independent claim to invalidate de¬ 
pendent claims. Before a motion for 
summary determination can be grant¬ 
ed under CRPP §210.50, the “plead- 
ings and any depositions, admissions 
on file, and affidavits (must) show 
that there is no geniuine issue as to 
any material fact and that the moving 
party is entitled to summary determi¬ 
nation as a matter of law” (19 CFR 
210.50(b)). We are of the opinion and 
hold that the Presiding Officer's rec¬ 
ommended order of September 6. 1978, 
contains legal error in two significant 
respects. First, the Presiding Officer’s 
conclusions of law with respect to the 
alleged invalidity of Complainant’s 
’731 patent are based upon an errone¬ 
ous legal premise. 

The Presiding Officer, in her conclu¬ 
sions of law, found Complainant’s '731 
patent to be invalid under 35 U.S.C. 
102(a) and 102(b) for the purposes of 
the Commission’s proceeding under 
section 337, and, accordingly, unenfor¬ 
ceable under section 337 (Recommend¬ 
ed Order of September 6. 1978, Con¬ 
clusion of Law No. 2). Consequently, 


Footnotes continued from last page 
after the additional factfinding proceedings, 
hearing, and recommended determination 
ordered above. 


the Presiding Officer concluded that 
Respondents have not engaged in 
unfair methods of competition or 
unfair acts under Section 337, and 
there is no violation of Section 337 
(Recommended Order of September 6, 
1978, Conclusion of Law No. 3). 

The Presiding Officer was of the 
view that if the independent claims of 
a patent are demonstrated to be inval¬ 
id, then the remaining dependent 
claims of a patent are necessarily in¬ 
valid (Recommended Order of Septem¬ 
ber 6. 1978, page 8). Accordingly, the 
Presiding Officer, in demonstrating 
the alleged invalidity of Complainant’s 
'731 patent, found the only independ¬ 
ent claim of Complainant’s ’731 patent 
(Claim 1) to be invalid, and stated 
“consequently all of the remaining 10 
claims (Claims 2-11 of Complainant’s 
’731 patent) fall if claim 1 is invalid” 
(Recommended Order of September 6, 
1978, page 8). This premise is errone¬ 
ous as a matter of law. 

United States patent laws provide 
that a patent is presumed to be valid 
(35 U.S.C. 282). Furthermore— 

Each claim of a patent (whether in inde¬ 
pendent or dependent form) shaU be pre¬ 
sumed valid Independently of the validity of 
other claims; dependent claims shall be pre¬ 
sumed valid even though dependent upon 
an invalid claim (35 U.S.C. 282). 

With this statutory basis in mind, it 
is evident that the Presiding Officer 
erred as a matter of law with respect 
to the alleged invalidity of the ten de¬ 
pendent claims of Complainants' '73 
patent (Claims 2-11) by not according 
each claim of the '731 patent, inde¬ 
pendent or dependent, the requisite 
statutory presumption of validity. Ac¬ 
cordingly, we are unable to accept the 
Presiding Officer’s conclusions of law 
that Complainant’s '731 patent is in¬ 
valid under 35 U.S.C. 102(a) and 102(b) 
for purposes of this litigation under 
section 337, and is unenforceable 
under section 337. The proceedings 
must therefore be remanded to the 
Presiding Officer for a determination 
of validity of claims 2-11. 

B. Disputed Issues of Material Fact 
Remain. 

1. The record does not support the 
Presiding Officer’s finding that light 
piping is the sole means of producing a 
“catseye” effect in these gemstones. 

The Presiding Officer, in reliance 
upon the affidavits of Vause. Hicks, 
the Vause tie-tac exhibit to the Rogell 
affidavit, and Exhibit 2 to the com¬ 
plaint in this matter, found that a syn¬ 
thetic gemstone as disclosed in Claim 1 
of Complainant’s '731 patent was pro¬ 
duced, known, and in public use in 
1970 (Recommended Order of Septem¬ 
ber 6, 1978, finding of fact No. 7). This 
finding of fact is clearly material to 
the Presiding Officer’s subsequent 
conclusion of law that Complainant's 
’731 patent is invalid under 35 U.S.C. 


102(a) and 102(b) (Recommended 
Order of September 6. 1978. Conclu¬ 
sion of Law No. 2). However, analysis 
of the record upon which she bases 
her findings of fact demonstrates that 
finding of fact No. 7 is not supported 
by the facts of record. 

In this respect, we refer to the Pre¬ 
siding Officer’s treatment of the Hicks 
affidavit (Recommended Order of Sep¬ 
tember 6, 1978, pages 7-9). Based on 
the Hicks affidavit, the Presiding Offi¬ 
cer found each element of Claim 1 of 
Complainant’s *731 patent to read on 
the Vause tie-tac, a certain synthetic 
gemstone within the scope of this in¬ 
vestigation (Recommended Order of 
September 6, 1978, page 7). Complain¬ 
ant argued in its brief that the Hicks 
affidavit failed to meet each element 
of Claim 1 of the ’731 patent in that 
Mr. Hicks did not specifically state 
that the fibers of the Vause tie-tac 
were arranged “for piping ambient 
light through the fiber cores” (Recom¬ 
mended Order of September 6, 1978, 
page 8). The Commission Investigative 
Attorney, in supporting Respondents’ 
CRPP Section 210.50 motion, argued 
that the Hicks’ affidavit does show 
that ambient light is piped through 
the fiber cores of the Vause tie-tac by 
observing transmission of an image 
along the direction of the fiber axis 
“as this image can be so transmitted in 
no other way but by light piping” 
(Recommended Order of September 6. 
1978, page 8) (emphasis supplied). In 
response to this argument, the Presid¬ 
ing Officer found that “(t)he argu¬ 
ment of the investigative attorney is 
persuasive. Mr. Hicks in effect has de¬ 
scribed all elements of claim 1 of the 
’731 patent” (Recommended Order of 
September 8, 1978 page 8). 

In ruling on a motion for summary 
determination under CRPP § 210.50 
(19 CFR 210.50), we cannot, as a 
matter of law, countenance the partial 
predication of a key finding of fact 
(finding of fact No. 7) upon the argu¬ 
ment of a party where there is no 
record support for the factual finding. 
The record simply does not support 
the assertion that the image referred 
to above “can be so transmitted in no 
other way but by light piping” (Rec¬ 
ommended Order of September 6. 
1978, page 8). An inspection of the file 
wrapper respecting Complainant’s ’731 
patent and prior art references reveals 
that there are at least several other 
possible ways whereby a chatoyant or 
“cateye” effect may be produced. (See 
U.S. Letters Patent No. 2,948,082, pat¬ 
ented August 9, 1960. U.S. Letters 
Patent No. 3,581,522. patented June 1, 
1971, and references thereto in the file 
history of Complainant’s ’731 patent.) 
Accordingly, there remains a dispute 
as to material fact on the issue wheth¬ 
er light piping is the only means of 
producing a “catseye” effect. 
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2. Inconsistencies in sworn affidavits 
on public knowledge create a genuine 
issue of material fact. 

In addition, there is a genuine issue 
of material fact respecting the alleged 
invalidity of Complainant’s ’731 patent 
which warrants additional factfinding 
proceedings and hearing before the 
Presiding Officer and makes summary 
determination inappropriate in this in¬ 
vestigation. 3 

3^ U.S.C. 102(a) and 102(b) provide 
that a person shall be entitled to a 
patent unless— 

(a) The invention was known or used by 
others in this country, or patented or de¬ 
scribed in a printed publication in this or a 
foreign country, before the Invention there¬ 
of by the applicant for patent, or 

(b) The invention was patented or de¬ 
scribed in a printed publication in this or a 
foreign country or in public use or on sale in 
this country, more than one year prior to 
the date of the application for patent in the 
United States. 

Respondent, in moving for summary 
determination, has, among other 
things, asserted the invalidity of Com¬ 
plainant's ’731 patent under 35 U.S.C. 
102(a) and 102(b) and has explicitly 
relied upon statements in the Rogell 
affidavit respecting public knowledge, 
use, or sale of his invention. In oppos¬ 
ing Respondents’ motion. Complain¬ 
ant has relied upon (1) statements in 
the Rogell affidavit respecting public 
knowledge, use, or sale of Rogeirs in¬ 
vention and (2) the affidavits and dec¬ 
larations of Respondent Rogell in 
Patent Office proceedings with respect 
to the same issues. (See, e.g., Com¬ 
plainant’s Brief in Opposition to Re¬ 
spondents’ Motion for Summary De¬ 
termination, filed August 21, 1978, 
page 17.) 

Upon examination of the record, it 
appears to us that sworn and unsworn 
statements of Respondent Rogell on 
several occasions in proceedings before 
the U.S. Patent Office in comparison 
to sworn statements before this Com¬ 
mission raise a genuine issue of mate¬ 
rial fact respecting the validity of 
Complainant’s ’731 patent under 35 
U.S.C. 102(a) and 102(b). In recom¬ 
mending that Respondents’ motion 
pursuant to CRPP § 210.50 be granted, 
the Presiding Officer has ruled that 
Complainant's ’731 patent is invalid 
under 35 U.S.C. 102(a) and 102(b) for 


‘By stating that it appears to us that 
there is "at least a genuine issue of material 
fact” respecting the alleged invalidity of 
Complainant's *731 patent, we do not mean 
to imply that there is only one such issue. 
On the contrary, it appears to us that there 
may be more such issues. (See. e.g.. Com¬ 
plainant's Brief In Opposition to Respon¬ 
dent’s Motion for Summary Determination, 
filed August 21, 1978.) In considering a 
motion for summary determination pursu¬ 
ant to CRPP § 210.50 (19 CFR 210.50). how¬ 
ever, it is only necessary that one genuine 
issue as to any material fact exist to render 
summary determination Improper. 


the purposes of the Commission’s in¬ 
vestigation under section 337, and is 
unenforceable under section 337 (Rec¬ 
ommended Order of September 6, 
1978, Conclusion of Law No. 2). Re¬ 
spondents, in supporting their motion 
for summary determination with “nec¬ 
essary supporting affidavits for sum¬ 
mary determination in * * • (t heir) 

• • • favor” (CRPP § 210.50(a). 19 CFR 
210.50(a)), submitted, and explicitly 
relied upon, among other things, an 
affidavit of Paul S. Rogell (Respon¬ 
dents' Motion Docket No. 50-5, page 3, 
Recommended Order of September 6, 
1978, page 3) which is a part of the 
supporting materials certified to us by 
the Presiding Officer and which is a 
part of the adjudicative record in this 
investigation. Patent applications, and 
accompanying declarations and powers 
of attorney, of Respondent Rogell, 
filed with the Commission, are also a 
part of the record in this proceeding. 
With respect to the Rogell patent ap¬ 
plications filed with the Commission 
in connection with this investigation. 
Respondent Rogell, on several occa¬ 
sions swore or stated that his inven¬ 
tion was not publicly known or used or 
on sale within the meaning of 35 
U.S.C. 102(a) and 102(b) (See. e.g., 
Rogell patent applications filed on or 
about May 5, 1970, December 8, 1970, 
and June 28, 1973). Moreover, in the 
affidavit of Paul S. Rogell. explicitly 
relied upon by Respondents in support 
of their motion for summary determi¬ 
nation, Respondent Rogell states that 
“he had tried to sell his synthetic gem¬ 
stone and that it was disclosed to 
others without any restriction as to 
confidentiality before 1971, the year in 
which (patentees of Complainant's 
’731 patent) • • • claim to have re¬ 
duced their invention • • • to prac¬ 
tice.” (See, e.g.. Recommended Order 
of September 6, 1973, page 3; Affidavit 
of Paul S. Rogell, pages 2-3, et seq.) 
One or the other of these statements 
is false. We see no basis, in the ab¬ 
sence of uncontrovertible record evi¬ 
dence, to accept one over the other. 
There therefore is raised a genuine 
issue of material fact. 

In ruling on Respondents’ motion 
for summary determination, the Pre¬ 
siding Officer, although noting that 
“the principal affidavit relied upon by 
the Respondents in support of their 
motion is that of Paul S. Rogell” and 
that “Mr. Rogell’s affidavit is the key 
that ties most of the other affidavits 
to specific gemstones” (Recommended 
Order of September 6, 1978, pages 3 
and 5, respectively) chose to disregard 
the Rogell affidavit. The Presiding Of¬ 
ficer’s position was as follows: 
“(d)isregarding the Rogell affidavit, 
there are enough undisputed facts to 
support a finding that the (Complain¬ 
ants’) ‘731 patent is invalid and unen¬ 
forceable” (Recommended Order of 


September 0, 1978, page 5). The Pre¬ 
siding Officer took this position in re¬ 
sponse to questions raised by Com¬ 
plainants who had pointed to the in¬ 
consistencies of Rogell’s affidavit with 
prior statements before the Patent 
Office. (See, e.g.. Complainants’ Brief 
in Opposition to Respondents’ Motion 
for Summary Determination, pages 4- 
9, 16-24.) The Presiding Officer chose 
to treat Complainant’s objections as 
merely raising a question of Respond¬ 
ent Rogell’s credibility (Recommended 
Order of September 6, 1978, pages 3- 
4). 

While we agree with the Presiding 
Officer that “(t)he issue here is not 
whether Mr. Rogell signed sworn mis¬ 
statements of fact in connection with 
patent applications, but whether there 
are genuine issues of fact material to 
this motion for summary determina¬ 
tion” (Recommended Order of Sep¬ 
tember 6, 1978, page 4), we cannot 
agree with the Presiding Officer that 
Complainant has merely raised an 
issue of credibility. 4 * In addition, in 
considering a motion for summary de¬ 
termination under CRPP § 210.50, we 
cannot support the selective reading 
of the adjudicatory record urged upon 
us by the Presiding Officer, whereby 
the principal affidavit relied upon by 
movant is disregarded. 

In order to support movant’s posi¬ 
tion on alleged invalidity of the *731 
patent, certainly it is axiomatic under 
35 U.S.C. 282 6 that the burden of per¬ 
suasion is on the party asserting the 
invalidity of a patent. 6 Clearly, if Re¬ 
spondent’s position on invalidity 
cannot be upheld without disregarding 
the affidavit and evidentiary materials 
upon which they principally rely to 
support such position. Respondents 
have not shown absence of material 
fact issues entitling them to summary 
determination. 

In ruling upon Respondents' motion 
for summary determination pursuant 
to CRPP § 210.50 in the instant inves¬ 
tigation, we have viewed the evidence 
submitted and primarily relied upon 
by Respondents in the light most fa¬ 
vorable to the party opposing the 
motion. Likewise, all reasonable infer¬ 
ences were drawn in favor of Com¬ 
plainant. We have found substantial 
controversy as to the alleged invalidity 


4 Even if Respondent’s credibility were the 
only issue of fact, it might preclude our 
granting summary determination. See, e.g.. 
Hockley v. Roudebush, 520 F.2d 108, 159 
(D.C. Cir. 1975); Pfizer, Inc. v. International 
Rectifier Co., 538 F.2d 180, 185 (8th Cir. 
1976). 

‘35 U.S.C. 282 provides, in pertinent part, 
that "(t)he burden of establishing invalidity 
of a patent or any claim thereof shall rest 
on the party asserting it." 

‘Id.. Solder Removal Co., et al v. United 
States International, Trade Commission, et 
al Appeal No. 77-25, Memorandum Decision 
of August 24, 1978, at pages 9. 11 (CCPA 
1978). 


FEDERAL REGISTER, VOL 43, NO. 223—FRIDAY, NOVEMBER 17, 1978 







NOTICES 


53845 


of Complaints* r 731 patent and con¬ 
flicting affidavits or sworn statements 
respecting public knowledge, use, or 
sale of Respondents' invention. We 
are. therefore, unable to hold, as a 
matter of law for the purpose of this 
proceeding under section 337, that 
Complainant's ’731 patent is invalid 
under 35 U.S.C. 102(a) and 102(b). 
Rather, we must presume it to be valid 
under 35 U.S.C. 282 until Respondents 
carry their burden of persuasion on 
the issue of invalidity. 

Accordingly, we have denied Respon¬ 
dents' motion for summary determina¬ 
tion and have remanded this matter to 
the Presiding Officer for further fact¬ 
finding proceedings and hearing con¬ 
sistent with this Memorandum Opin¬ 
ion. 

II. MOTION DOCKET NO. 50-8 

As is evident from our determination 
and order, we have decided not to des¬ 
ignate the instant investigation “more 
complicated" under CRPP § 210.15 and 
section 337(b)(1). We therefore deny 
Respondents' motion of October 6, 
1978. In reaching his conclusion, we 
have considered Respondents’ motion 
in light of (A) the meaning and pur¬ 
pose of CRPP § 210.15 and (B) its ap¬ 
plication in Commission practive since 
the enactment of the Trade Act of 
1974. 

A. The meaning and purpose of 
CRPP § 210.15. CRPP § 210.15 provides 
a means whereby the 1 year time limi¬ 
tation for section 337 investigations 
may be extended, in "more complicat¬ 
ed" cases, to 18 months. CRPP § 210.15 
is based upon statutory requirement of 
section 337(b)(1) which provides, in 
pertinent part, that— 

The Commission shall conclude any such 
(Section 337) investigation, and make its de¬ 
termination tinder this section, at the earli¬ 
est practicable time, but not later than 1 
year (18 months in more complicated cases) 
after the date of publication of notice of 
such investigation. The Commission shall 
publish in the Federal Register its reasons 
for designating any investigation as a more 
complicated Investigation (19 U.S.C. 
1337(b)(1)). 

Section 337(b)(1) does not provide 
any criteria for designating an investi¬ 
gation as a more complicated one. 
However, the Senalt Committee on Fi¬ 
nance, in explaining this section, pro¬ 
vided criteria which the Commission 
should consider by stating that— 

The Committee intends for the term 
“more complicated investigation" to refer to 
investigations which are of an Involved 
nature due to the subject matter, difficulty 
in obtaining information, or large number 
of parties Involved (S. Rep. No. 1298, 93 
Cong., 2d Sess. at p. 194 (1974)). 

In CRPP §210.15, we have explicitly 
adopted these criteria established by 
the Committee on Finance. In ruling 
upon the Instant motion to make 


"more complicated," we have consid¬ 
ered these criteria. 

Respondents, in making their 
motion, have not seriously argued 
either that the subject matter of the 
investigation or the number of parties 
thereto would justify making this ives- 
tigation "more complicated" under 
CRPP § 210.15. Rather, Respondents 
have argued that the complex proce¬ 
dural aspects of this investigation 
have made it an "investigation of an 
involved nature." (Respondents' 
Motion Pursuant to § 210.15 to Desig¬ 
nate this Investigation as a "More 
Complicated" Investigation, October 6, 
1978, page 4.) We agree with Respon¬ 
dents that the procedural aspects of 
the instant investigation have become 
involved to a certain degree and agree 
with the Commission Investigative At¬ 
torney that some accommodation 
must be made to provide the parties 
with additional time in which to com¬ 
plete a hearing if Motion Docket No. 
50-5 is denied. (Response of Commis¬ 
sion Investigative Attorney to Motion 
to Designate this Investigation Nfore 
Complicated, October 11, 1978, page 
1.) Considering the procedural history 
of this investigation and the time con¬ 
straints under the CRPP, we believe 
that a workable accommodation to 
provide the parties with additional 
time for additional factfinding and 
hearing is provided by our determina¬ 
tions and order, supra. The main pro¬ 
cedural problem confronting the par¬ 
ties was the time constraint of CRPP 
§ 210.41(e), which we have waived in 
favor of establishing a new date for 
completion of hearing of "no later 
than December 15, 1978." 7 

B. The application of CRPP §210.15 
since 1974. We have granted CRPP 
§ 210.15 motions on tw r o occasions since 
the enactment of the Trade Act of 
1974. In Certain Color Television Re¬ 
ceiving Sets (Investigation No. 337- 
TA-23) (hereinafter "Color Televi¬ 
sions"), the involved nature of the sub¬ 
ject matter at issue, difficulty in ob¬ 
taining information, and the number 
of parties all justified designating the 
investigation "more complicated." 
Likewise, in Doxycycline (Investiga¬ 
tion No. 337-TA-3) we granted a 
CRPP § 210.15 motion due to the volu¬ 
minous discovery, difficulty in obtain¬ 
ing information, and complexity of 
issues raised. 

We have denied CRPP §210.15 mo¬ 
tions on several occasions, including 
Certain Monumental Wood Windows 
(Investigation No. 337-TA-40) (herein¬ 
after "Wood Windows"), and Certain 


’This does not address the question of 
whether procedural complications wiU ever 
justify declaring a case "more complicated." 
In this case, however, the investigation can 
be completed within 12 months notwith¬ 
standing the time taken by our considera¬ 
tion of the motion for summary determina¬ 
tion. 


Apparatus for the Continuous Produc¬ 
tion of Copper Rod (Investigation No. 
337-TA-52) (herinafter "Copper 
Rod"). As the Commission Investiga¬ 
tive Attorney has noted in opposing 
Respondents' motion to make "more 
complicated" in this investigation, "in 
cases much more complicated than the 
present one, similar motions were not 
granted (citing Wood Windows and 
Copper Rod):* The instant motion is 
like those denied in Wood Windows 
and Copper Rod ; we could not serious¬ 
ly maintain that the record in this in¬ 
vestigation has become "more compli¬ 
cated" and meets the Senate Finance 
Committee criteria referred at above 
as was the case in Color Televisions 
and, more recently, Doxycycline. 

By Order of the Commission. 

Issued: November 14, 1978. 

Kenneth R. Mason. 

Secretary. 

CFR Doc. 78-32468 Filed 11-16-78; 8:45 am] 
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DEPARTMENT OF LABOR 

Employment and Training Administration 

EMPLOYMENT TRANSFER AND BUSINESS COM¬ 
PETITION DETERMINATIONS UNDER THE 

RURAL DEVELOPMENT ACT 

Applications 

The organizations listed in the at¬ 
tachment have applied to the Secre¬ 
tary of Agriculture for financial assist¬ 
ance in the form of grants, loans, or 
loan guarantees in order to establish 
or improve facilities at the locations 
listed for the purposes given in the at¬ 
tached list. The financial assistance 
would be authorized by the Consoli¬ 
dated Farm and Rural Development 
Act. as amended. 7 U.S.C. 1924(b). 
1932, or 1942(b). 

The Act requires the Secretary of 
Labor to determine whether such Fed¬ 
eral assistance is calculated to or is 
likely to result in the transfer from 
one area to another of any employ¬ 
ment or business activity provided by 
operations of the applicant. It is per¬ 
missible to assist the establishment of 
a new branch, affiliate, or subsidiary, 
only if this will not result in increased 
unemployment in the place of present 
operations and there is no reason to 
believe the new facility is being estab¬ 
lished with the intention of closing 
down an operating facility. 

The Act also prohibits such assist¬ 
ance if the Secretary of Labor deter¬ 
mines that it is calculated to or is 
likely to result in an increase in the 
production of goods, materials, or com¬ 
modities, or the availability of services 
or facilities in the area, when there is 
not sufficient demand for such goods, 
materials, commodities, services, or fa- 
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cilitles to employ the efficient capacity 
of existing competitive commercial or 
industrial enterprises, unless such fi¬ 
nancial or other assistance will not 
have an adverse effect upon existing 
competitive enterprises in the area. 

The Secretary of Labor’s review and 
certification procedures are set forth 
at 29 CFR Part 75. In determining 
whether the applications should be ap¬ 
proved or denied, the Secretary will 
take into consideration the following 
factors: 

1. The overall employment and un¬ 
employment situation in the local area 
in which the proposed facility will be 
located. 

2. Employment trends in the same 
industry in the local area. 

3. The potential effect of the new fa¬ 
cility upon the local labor market, 
with particular emphasis upon its po¬ 
tential impact upon competitive enter¬ 
prises in the same area. 

4. The competitive effect upon other 
facilities in the same industry located 
in other areas (where such competi¬ 
tion is a factor). 

5. In the case of applications involv¬ 
ing the establishment of branch plants 
or facilities, the potential effect of 
such new facilities on other existing 
plants or facilities operated by the ap¬ 
plicant. 

All persons wishing to bring to the 
attention of the Secretary of Labor 
any information pertinent to the de¬ 
terminations which must be made re¬ 
garding these applications are invited 
to submit such information in writing 
within 2 weeks of publication of this 
notice to: Deputy Assistant Secretary 
for Employment and Training, 601 D 
Street NW.. Washington, D.C. 20213. 

Signed at Washington, D.C., this 
14th day of November 1978. 

Ernest G. Green, 
Assistant Secretary for 
Employment and Training. 

Applications Received During the Week 
Ending November 9. 1978 

Name of Applicant, and Location of Enter¬ 
prise, and Principal Product or Activity 

Huntington Industries, Huntington, Utah; 

extraction of fossil resins from coal. 
Bluefield Motel Corp.. Bluefield W.V.; 
motel. 

Futura Color Corp., Ringgold, Ga.; manu¬ 
facture of dyeing carpet yam. 

Hallmark Plastics, Inc., Acworth, Ga.; man¬ 
ufacture counter tops. 

River City Hotel Joint Venture. Paducah. 
Ky.; hotel. 

J. E. Messenger Co.. Inc,. Newport, Ark.; 
manufacture of electrical wire and cord¬ 
age. 

Miller Manufacturing Co.. Stratton. Nebr.; 
manufacture farm equipment. 

[FR Doc. 78-32054 Filed 11-16-78; 8:45 am] 
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Occupational Safety and Health Administration 

(V-78-111 

FIRESTONE PLASTICS CO. 

Application for variance 

AGENCY: Occupational Safety and 
Health Administration, Department of 
Labor. 

ACTION: Notice of application for 
variance. 

SUMMARY: This notice announces 
the application of Firestones Plastics 
Co. for a variance from the standard 
prescribed in 29 CFR 1910.1017 (g)(1) 
and (g)(4)(v) concerning the provision 
of respirators for employees exposed 
to vinyl chloride. 

DATES: The last date for interested 
persons to submit comments is Decem¬ 
ber 18, 1978. The last date for affected 
employers and employees to request a 
hearing on the application is Decem¬ 
ber 18. 1978. 

ADDRESS: Send comments or re¬ 
quests for a hearing to: Office of Vari¬ 
ance Determination, Occupational 
Safety and Health Administration, 
U.S. Department of Labor, Third 
Street and Constitution Avenue NW., 
Room N-3668, Washington, D.C. 
20210. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. James J. Concannon, Director, 
Office of Variance Determination at 
the above address, telephone 202- 
523-7121. or the following Regional 
and Area Offices: 

U.S. Department of Labor, Occupa¬ 
tional Safety and Health Adminis¬ 
tration, Gateway Building, Suite 
2100, 3535 Market Street, Philadel¬ 
phia, Pa. 19104. 

U.S. Department of Labor. Occupa¬ 
tional Safety and Health Adminis¬ 
tration, Willian J. Green Jr., Federal 
Building, 600 Arch Street, Room 
4256, Philadelphia, Pa. 19106. 

Notice op Application 

Notice is hereby given that Firestone 
Plastics Co., a division of the Firestone 
Tire & Rubber Co., Firestone Boule¬ 
vard, Pottstown, Pa. 19464, has made 
application pursuant to section 6(d) of 
the Occupational Safety and Health 
Act of 1970 (84 Stat. 1596; 29 U.S.C. 
655) and 29 CFR 1905.11 for a variance 
from the requirements prescribed in 
29 CFR 1910.1017(g)(4)(v) which speci¬ 
fies the types of respirators which are 
appropriate for use in atmospheric 
concentrations of vinyl chloride not 
exceeding 25 ppm. 

Section 1910.1017(g)(1) requires the 
employer to provide and assure use of 
respirators which meet the require¬ 


ment of the standard. Although not 
specifically requested in the applica¬ 
tion, a variance from this paragraph 
would also be required. 

The address of the place of employ¬ 
ment that will be affected by the ap¬ 
plication is: 

Firestone Plastics Co.. Division of Firestone 
Tire <fe Rubber Co.. Firestone Boulevard. 
Pottstown, Pa. 19464. 

The applicant certifies that employ¬ 
ees who would be affected by the vari¬ 
ance have been notified of the applica¬ 
tion by giving a copy of it to their au¬ 
thorized employee representative, and 
by posting a copy at all places where 
notices to employees are normally 
posted. Employees have also been in¬ 
formed of their right to petition the 
Assistant Secretary for a hearing. 

The applicant has requested a vari¬ 
ance to allow it to provide and assure 
the use of a MESA/NIOSH approved 
half facepiece, breathing tube, canis 
ter combination respirator, all compo¬ 
nents of which shall be the product of 
one manufacturer, at atmospheric con¬ 
centrations not exceeding 25 ppm 
VCM only under the following condi¬ 
tions: 

A. Firestone shall initially and annu¬ 
ally perform accepted quantitative res¬ 
piratory fit tests on each employee 
who elects to use the above-described 
respirator. 

B. Each employee shall be permitted 
to use and to continue to use said half 
facepiece, breathing tube, canister 
combination respirator for exposures 
not exceeding 25 ppm VCM only if the 
results of the quantitative respiratory 
fit tests, with respect to each employ¬ 
ee, indicate a “I^otection Factor” of 
100 (the “ITotection Factor” is de¬ 
fined as the ratio of the contaminant 
concentrations outside and inside the 
respirator); 

C. If the results of the initial or 
annual quantitative respiratory fit 
tests indicate a “Protection Factor” of 
less than 100 for an employee, such 
employee shall be restricted to use a 
respiratory protective unit approved 
under § 1910.1017(g)(4); 

D. Employees may elect, at their dis¬ 
cretion, to wear full facepiece, gas 
mask style respirators or a respiratory 
protection unit approved under 
§ 1910.1017(g)(4) in lieu of the above- 
referred to half facepiece respiratory 
unit for exposures not exceeding 25 
ppm VCM; 

E. Firestone’s employees shall be in¬ 
structed to notify Firestone of 
changed facial characteristics which 
occur, for example, as a result of the 
performance of extensive dental work 
or the growth of a beard and, in such 
event. Firestone, at regularly sched¬ 
uled intervals, shall conduct quantita¬ 
tive respiratory fit tests to determine 
the employee's continued eligibility to 
use a half facepiece, breathing tube. 
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canister combination respirator unit 
for exposures not exceeding 25 ppm 
VCM: 

P. The quantitative respiratory fit 
tests shall be performed in accordance 
with accepted quantitative respirator 
fit test procedures by persons trained 
in and competent to perform such 
tests; 

G. The results of all quantitative 
tests performed by Firestone will be 
recorded and maintained on file and. 
upon reasonable request, will be pro¬ 
duced for inspection by a compliance 
safety and health officer conducting 
an inspection at Firestone’s facilities; 

H. Proper maintenance, care and in¬ 
spection of all respirators and proper 
training of respirator wearers will be 
systematically accomplished by means 
of a program conforming to the re¬ 
quirements of 29 CFR 1910.134. 

Firestone contends that use of a 
MESA/NIOSH approved half face- 
piece respirator only under the condi¬ 
tions specified above will provide em¬ 
ployment to its employees which is as 
safe and healthful as that which 
would prevail if it complied with 29 
CFR 1910.1017(g)(4)(v). and thus. 
OSHA should grant Firestone a vari¬ 
ance under section 6(d) of the Act. 

The applicant states that on August 
31. 1978. the alternative respirator 
system (half facepiece, breathing tube, 
canister) was submitted to NIOSH for 
testing. Until the test results are re¬ 
ceived, no further decision can be 
made on the merits of the application. 
Firestone also has not submitted a de¬ 
tailed procedure for a quantitative fit 
testing. This information is also re¬ 
quired in order to make a decision on 
the merits of the application. 

Signed at Washington. D.C.. this 1st 
day of November 1978. 

Eula Bingham. - 
Assistant Secretary of Labor. 
CFR Doc. 78-32291 Filed 11-16-78; 8:45 am) 


[4510-26-M] 

CV-78-12] 

GENERAL MOTORS CORP. AND CHRYSLER 
CORP. 

Application for Variance and Grant of Interim 
Order 

AGENCY: Occupational Safety and 
Health Administration, Department of 
Labor. 

ACTIONS: (1) Notice of applications 
for variances and interim orders; (2) 
Grant of interim orders. 

SUMMARY: This notice announces 
the applications of General Motors 
Corp. and Chrysler Corp. for variances 
and interim orders pending a decision 
on the applications for variances from 
the standard prescribed in 29 CFR 


1910.1018 concerning Inorganic Ar¬ 
senic. It also announces the granting 
of interim orders until a decision is 
rendered on the applications for var¬ 
iances. 

DATES: The effective date of the in¬ 
terim orders is November 17. 1978. The 
last date for interested persons to 
submit comments is December 18, 
1978. The last date for affected em¬ 
ployers and employees to request a 
hearing on the applications is Decem¬ 
ber 18, 1978. 

ADDRESS: Send comments or re¬ 
quests for a hearing to: Office of vari¬ 
ance Determination. Occupational 
Safety and Health Administration, 
U.S. Department of Labor. Third 
Street and Constitution Avenue NW.. 
Room N-3668, Washington, D.C. 
20210. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. James J. Concannon, Director. 
Office of Variance Determination at 
the above address, telephone: 202- 
523-7121. 

or the following Regional and Area 
Offices: 

U.S. Department of Labor, Occupational 
Safety and Health Administration, JFK 
Federal Building. Room 1804. Govern¬ 
ment Center, Boston. Mass. 02203. 

U.S. Department of Labor. Occupational 
Safety and Health Administration. 400-2 
Totten Pond Road, 2d Floor. Waltham, 
Mass. 02154. 

U.S. Department of Labor, Occupational 
Safety and Health Administration, 1515 
Broadway (1 Astor Plaza). Room 3445, 
New York. N.Y. 10036. 

U.S. Department of Labor. Occupational 
Safety and Health Administration. 200 
Mamaroneck Avenue. Room 302, White 
Plains. N.Y. 10601. 

U.S. Department of Labor, Occupational 
Safety and Health Administration. 2E 
Blackwell Street. Dover. N.J. 07801. 

U.S. Department of Labor, Occupational 
Safety and Health Administration, Gate¬ 
way Building. Suite 2100. 3535 Market 
Street. Philadelphia. Pa. 19104. 

U.S. Department of Labor, Occupational 
Safety and Health Administration, Feder¬ 
al Building. Room 1110, Charles Center. 
31 Hopkins Plaza, Baltimore. Md. 21201. 
U.S. Department of Labor, Occupational 
Safety and Health Administration. Feder¬ 
al Office Building, Room 3007, 844 King 
Street, Wilmington. Del. 19801. 

U.S. Department of Labor, Occupational 
Safety and Health Administration, 1375 
Peachtree Street NE., Suite 587, Atlanta. 
Ga. 30309. 

U.S. Department of Labor. Occupational 
Safety and Health Administration. Build¬ 
ing 10. Suite 33. La Vista Perimeter Office 
Park. Tucker. Ga. 30084. 

U.S. Department of Labor, Occupational 
Safety and Health Administration. 32d 
Floor, Room 3263, 230 South Dearborn 
Street, Chicago. Ill. 60604. 

U.S. Department of Labor, Occupational 
Safety and Health Administration. 344 
Smoke Tree Business Park, North Aurora. 
Ill. 60542. 


U.S. Department of Labor, Occupational 
Safety and Health Administration. 231 
West Lafayette, Room 628, Detroit. Mich. 
48226. 

U.S. Department of Labor, Occupational 
Safety and Health Administration, Clark 
Bailding, Room 400, 633 West Wisconsin 
Avenue. Milwaukee, Wis. 53203. 

U.S. Department of Labor. Occupational 
Safety and Health Administration. Feder¬ 
al Office Building. Room 4028, 550 Main 
Street, Cincinnati. Ohio 45202. 

U.S. Department of Labor, Occupational 
Safety and Health Administration, Feder¬ 
al Office Building. Room 847, 1240 East 
Ninth Street. Cleveland. Ohio 44199. 

U.S. Department of Labor. Occupational 
Safety and Health Administration. 555 
Griffin Square Building, Room 602. 
Dallas, Tex. 75202. 

U.S. Department of Labor. Occupational 
Safety and Health Administration. 1425 
West Pioneer Drive. Irving. Tex. 75061. 
U.S. Department of Labor. Occupational 
Safety and Health Administration, 50 
Penn Place, Suite 408. Oklahoma City. 
Okla. 73118. 

U.S. Department of Labor, Occupational 
Safety and Health Administration. 911 
Walnut Street. Room 3000, Kansas City. 
Mo. 64106. 

U.S. Department of Labor. Occupational 
Safety and Health Administration. 210 
North 12th Boulevard. Room 520, St. 
Louis. Mo. 63101. 

U.S. Department of Labor, Occupational 
Safety and Health Administration. 1150 
Grand Avenue, 6th Floor, 12 Grand Build¬ 
ing, Kansas City, Mo. 64106. 

U.S. Department of Labor. Occupational 
Safety and Health Administration. 9470 
Federal Building, 450 Golden Gate 
Avenue. P.O. Box 36017. San Francisco, 
Calif. 94102. 

U.S. Department of Labor, Occupational 
Safety and Health Administration. 211 
Main Street, San Francisco. Calif. 94105. 
U.S. Department of Labor, Occupational 
Safety and Health Administration. 400 
Oceangate, Suite 530, Long Beach, Calif. 
90802. 

Notice of Application 

Notice is hereby given that General 
Motors Corp., 3044 West Grand Boule¬ 
vard, Detroit. Mich. 48202, and 
Chrysler Corp., P.O. Box 1919, De¬ 
troit, Mich. 48288, have made applica¬ 
tions pursuant to section 6(d) of the 
Occupational Safety and Health Act 
of 1970 (84 Stat. 1596; 29 U.S.C. 655) 
and 29 CFR 1905.11 for variances, and 
interim orders pending a decision on 
the applications for variances, from 
the standards prescribed in various 
paragraphs of 29 CFR 1910.1018 con¬ 
cerning inorganic arsenic. 

The addresses of the places of em¬ 
ployment that will be affected by the 
applications are as follows: 

General Motors Corp. 

FISHER BODY DIVISION 

Detroit Fleetwood, West Fort and West 
End. Detroit. Mich. 

Flint Plant, 4300 South Saginaw Street, 
Flint. Mich. 
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Lansing. 401 Verlinden Avenue, Lansing, 
Mich. 

Pontiac. 900 Baldwin Avenue. Pontiac, 
Mich. 

Detroit Control Plant. 6051 Hastings Street, 
Detroit, Mich. 

GENERAL MOTORS ASSEMBLY DIVISION PLANTS 

Arlington. 2525 East Abram Street, Arling¬ 
ton, Tex. 

Baltimore. 2122 Broening Highway, Balti¬ 
more, Md. 

Doraville. 3900 Motors Industrial Way. Dor- 
aville, Ga. 

Fairfax. 100 Kindelberger Road, Kansas 
City, Kans. 

Framingham. Western Avenue. Fra¬ 
mingham, Mass. 

Fremont. 45500 Fremont Boulevard. Fre¬ 
mont, Calif. 

Janesville, 1000 Industrial Drive. Janesville. 
Wis. 

Lakewood. McDonough and Saw tell, Atlan¬ 
ta, Ga. 

Leeds. 6817 Stadium Drive. Kansas City. 
Mo. 

Linden 1016 West Edgar Road. Linden. N.J. 
Lordstown, 1600 Hallock Young Road. Lord* 
stown, Ohio. 

Norwood. 4726 Smith Road. Norwood, Ohio. 
Oklahoma City. 7447 Southeast 74Lh Street, 
Oklahoma City. Okla. 

St. Louis, 3809 North Union Boulevard. St. 
Louis, Mo. 

Southgate. 2700 Tweedy Boulevard. South- 
gate. Calif. 

Tarrytown. Beckman Avenue. Tarrytown. 
N.Y. 

Van Nuys. 8000 Van Nuys Boulevard, Van 
Nuys, Calif. 

Willow Run. 2625 Tyler Road. Ypsilanti, 
Mich. 

Wilmington. Boxwood Road. Wilmington, 
Del. 

STAMPING AND ASSEMBLY DIVISION 

Belvidere Assembly Plant, Chrysler Drive, 
Belvidere. Ill. 

Hamtramck Assembly Plant, 7900 Jos. 

Campau Avenue, Ilamtramck, Mich. 
Jefferson Assembly Plant. 12200 East Jef¬ 
ferson Avenue. P.O. Box 1658, Detroit. 
Mich. 

Lynch Road • Assembly Plant. 6334 Lynch 
Road. P.O. Box 1518, Detroit. Mich. 
Missouri Truck Assembly Plant, 1050 Dodge 
Drive, Fenton, Mo. 

Newark Assembly Plant. 550 South College 
Street. P.O. Box 179. Newark. Del. 

St. Louis Assembly Plant, 1001 North High¬ 
way Drive. Fenton, Mo. 

Warren Recreational Vehicle Plant, 6600 
East Nine Mile Road. Warren, Mich. 
Warren Truck Assembly Plant. 21500 
Mound Road. Detroit. Mich. 

Warren Truck Special Equipment Center, 
21900 Hoover Road. Warren. Mich. 

In addition, the applicants have 
asked to have these variances apply to 
any future facilities which w r ould have 
solder grinding booths which operate 
in the same manner. 

The applicants certify that employ¬ 
ees who would be affected by the var¬ 
iances have been notified of the appli¬ 
cations by giving copies of them to 
their authorized employee representa¬ 
tives, and by posting copies at all 
places where notices to employees are 
normally posted. Employees have also 


been informed of their right to peti¬ 
tion the Assistant Secretary for a 
hearing. 

Regarding the merits of the applica¬ 
tions, the applicants contend the 
method they propose to use will pro¬ 
vide a place of employment as safe as 
that required by § 1910.1018 which 
contains regulations concerning Inor¬ 
ganic Arsenic. 

The applicants’ facilities contain 
solder grinding booths where succes¬ 
sive employees use successively finer 
abrasives to grind solder from car 
bodies as they pass through the booth. 
According to the material .specifica¬ 
tions, this solder contains up to 0.6 
percent arsenic. High velocity particles 
of solder dust containing arsenic are 
thrown into the atmosphere of the 
booth by the grinding operation. The 
booths are operated under negative 
pressure with an in-draft of a mini¬ 
mum of 150 f/m at all openings. 

Specifically, the applicants request 
variances from several paragraphs of 
the inorganic arsenic standards, as fol¬ 
low's: 

Section 1910.1018(e) contains require¬ 
ments concerning exposure monitoring. 

Section 1910.1018(e)(l)(ii) defines employ¬ 
ee exposure to inorganic arsenic as the ex¬ 
posure which would occur if the employee 
were not wearing a respirator. 

Section 1910.1018(0(1 Kill) requires collec¬ 
tion of full shift (at least 7 continuous 
hours) personal sampling including at least 
one sample for each shift for each job classi¬ 
fication in each work area. 

The applicants state that past moni¬ 
toring has shown, with a confidence 
level of more than 99 percent, that the 
level of airborne inorganic arsenic in 
the booths does not exceed 20,000 jig/ 
M 3 . The operation of the booths is on 
a continuous assembly-line basis, with 
very little fluctuation in the dust 
levels within any of the shifts. For 
these reasons the applicants state that 
monitoring the levels in the booths 
and taking full-shift personal samples 
would serve no useful purpose. The 
employees in the booths are required 
to wear approved positive pressure air- 
supplied hoods which are listed in 
§ 1910.1018(h)(2) table I for concentra¬ 
tions of inorganic arsenic not greater 
than 20,000 *ig/M 3 . The applicants 
state that there are no problems with 
fit. comfort or employee acceptance 
with these respirators, and that their 
proper use is strictly enforced. There¬ 
fore, they state that the only monitor¬ 
ing which is meaningful is inside the 
respirator in the breathing zone of the 
employee. The applicants also state 
that their blood lead monitoring pro¬ 
gram serves as an additional check on 
the proper functioning of the air-sup- 
plied hoods. 

Section 1910.1018(g)(1) requires the 
institution of engineering and work 
practice controls to reduce exposures 
to or below the permissible exposure 


limits, except to the extent that the 
employer can establish that such con¬ 
trols are not feasible. Paragraph (g)(2) 
requires the establishment and imple¬ 
mentation of a written program to 
reduce exposure. The applicants re¬ 
quest variances from the requirement 
for using engineering and w'ork prac¬ 
tice controls to reduce employee expo¬ 
sure in the solder grinding booths and 
from the requirement to develop writ¬ 
ten compliance programs. The appli¬ 
cants state that the positive pressure 
air-supplied hoods and the respirator 
programs will protect their employees 
from exposure to inorganic arsenic 
while in the solder grinding booths, 
and that the negative pressure of the 
booths and the hygiene requirements 
will keep the airborne arsenic from 
being carried to other areas of the 
plants. Therefore, the applicants state 
that, without regard to the feasibility 
of engineering or work practive con¬ 
trols, they are providing a safe and 
healthful place of employment to 
their employees. 

Section 1910.1018(h)(2) contains the 
requirements for respirator selection, 
including a table which lists the re¬ 
quired respirator for various concen¬ 
trations of air-borne inorganic arsenic. 
The applicants request variances from 
this section to permit supervisors to 
wear half facepiece filter-type respira¬ 
tors approved for toxic dust, with a 
high-efficiency filter if necessary. Al¬ 
though these respirators are accepted 
in Table I of the standard only for 
concentrations of inorganic arsenic 
not greater than 100 ftg/M 3 , the appli¬ 
cants state that the time the supervi¬ 
sors spend in the booth is minimal (1-3 
minutes at a time, not exceeding 15 
minutes per shift and 1 hour per 
week) and, therefore, the supervisors’ 
exposure wrould be within the permit¬ 
ted 8 hour time-weighted average. The 
applicants also state that supervisors 
would be required to wear the positive 
pressure air-supplied hoods if they are 
in the booth for an extended period of 
time. 

Section 1910.1018(m)(3)(i) requires 
that employers provide readily accessi¬ 
ble lunchroom with temperature con¬ 
trolled. positive pressure, filtered air 
supply for employees working in regu¬ 
lated areas. The applicants state that 
the negative pressure in the booths 
keeps the airborne inorganic arsenic 
from spreading to other areas of the 
plant. Employees are forbidden to eat 
in the booths, and are required to blow 
dust from their clothing, remove 
hoods and gloves and wash prior to 
eating. The applicants argue that the 
negative pressure of the booths and 
the hygiene requirements make it safe 
for employees to eat in the existing 
lunchrooms throughout the plant. A 
separate lunchrooms with tempera¬ 
ture controlled filtered air would pro- 
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vide no additional protection to the 
employees, according to the appli¬ 
cants. 

Section 1910.1018(m)(5) requires 
that employers provide and assure the 
use of facilities for employees working 
in regulated areas where exposure 
(without the use of respirators) ex¬ 
ceeds 100 /ig/M 3 to vacuum their pro¬ 
tective clothing and clean or change 
shoes before entering change rooms, 
lunchrooms or showers. The appli¬ 
cants propose instead to provide an air 
ring to blow the solder dust from the 
clothing before the employees leave 
the booth. The dust is contained 
within the atmosphere of the booth. 
The applicants state that vacuuming 
properly requires considerable time 
and effort to pass the nozzle over all 
parts of the clothing, while blowing 
the dust off the clothing with an air 
ring can be accomplished quickly and 
easily. Thus they state that the use of 
compressed air to blow the dust off is 
likely to be more effective than va¬ 
cuuming. 

Section 1910.1018(n) requires physi¬ 
cal examinations of employees ex¬ 
posed above the action level without 
regard to the use of respirators, either 
annually or semi-annually, depending 
on length and level of exposure. These 
examinations must include, among 
other things, a chest X-ray. The appli¬ 
cants state that the use of positive 
pressure, air-supplied hoods provides 
such a level of protection that the em¬ 
ployees* exposure is well below the 
action level. Chrysler Corporation 
states that there is. therefore, no need 
for medical examinations for these 
employees. General Motors Corp. 
states that there is no need for semi¬ 
annual medical examinations, but that 
they will provide annual medical ex¬ 
aminations to include interval medical 
history, audiometric examination, pul¬ 
monary function test, 14x17 chest X- 
ray. blood hemoglobin determination, 
and blood hemocrit determination. 
Both companies argue that the need¬ 
less use of chest X-rays provides great¬ 
er risk to employees than does the 
very low level of inorganic arsenic to 
which employees protected by the 
hoods are exposed. Chrysler Corp. re¬ 
quests a variance from the require¬ 
ment for chest X-rays. General Motors 
Corp. requests a variance from the re¬ 
quirement for semi-annual chest X- 
rays. 

In addition to the above, the appli¬ 
cants state that they will comply with 
the training requirements of 
§ 1910.1018(0) concerning inorganic ar¬ 
senic and § 1910.134 concerning respi¬ 
rators, and with maintenance, inspec¬ 
tion. fitting and storage requirements 
for the hoods as contained in 
§ 1910.134. Employees in the solder 
grinding booths will receive blood-lead 
monitoring on a bimonthly basis. This 
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will serve as a check on the efficacy of 
the hoods, since the solder also con¬ 
tains lead. 

GRANT OF INTERIM ORDER 

The applicants also requested inter¬ 
im orders to be effective until a deci¬ 
sion is made on the applications for 
variances. 

The solder which the applicants are 
using contains lead as well as arsenic. 
The new standard on lead has just 
been published in the Federal Regis¬ 
ter. Since the same subjects will be 
raised by the applicants in respect to 
the lead standard, it has been deter¬ 
mined that an interim order is neces¬ 
sary to permit the employers to 
submit applications for variances from 
the lead standard and to consolidate 
the requests. 

Therefore it is ordered, pursuant to 
the authority in section 6(d) of the Oc¬ 
cupational Safety and Health Act of 
1970, in 29 CFR 1905.11(c) and in Sec¬ 
retary of Labor’s Order No. 8-76 (41 
FR 25059) that General Motors Corp. 
and Chrysler Corp. be, and they are 
hereby, authorized to operate as fol¬ 
lows for a limited period of time to 
permit the filing of applications for 
variances from the new lead standard: 

1. Employees in the grinding booth shall 
be supplied with and required to wear indi¬ 
vidually issued air-supplied hoods approved 
to 20,000 fi/M J of inorganic arsenic: 

2. Monitoring shall be done inside the 
hood in the breathing zone of the employee. 
Monitoring in the booth and full-shift sam¬ 
pling are not required at this time; 

3. The development and implementation 
of a written program for using engineering 
and administrative controls to reduce expo¬ 
sure is not required at this time; 

4. The supervisors shall be permitted to 
use half facepiece filter-type respirators ap¬ 
proved for toxic dusts when they enter the 
grinding booths, so long as their exposure 
time remains minimal (1-3 minutes at a 
time, not exceeding 15 minutes per shift and 
1 hour per week). If they are in the booth 
for an extended period of time they shall be 
required to wear positive pressure air-sup- 
plied hoods; 

5. Employees shall be forbidden to cat in 
the grinding booths, and shall be required 
to blow dust from their clothing, remove 
hoods and gloves, and wash prior to eating. 
However, readily accessible temperature 
controled. positive pressure, filtered air 
lunchrooms are not required at this time; 

6. Employees leaving the grinding booth 
shall be required to remove dust from their 
clothing by vacuuming or blowing with com¬ 
pressed air; and 

7. Medical examinations of employees 
working in the solder grinding booths are 
not required at this time. 

General Motors Corp. and Chrysler 
Corp. shall give notice of this interim 
order to employees affected thereby 
by the same means required to be used 
to inform them of the applications for 
a variance. 

This interim order shall become ef¬ 
fective upon publication and shall 
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remain in effect, unless circumstances 
change, until January 8, 1979. 

Signed at Washington, D.C. this 
13th day of November, 1978. 

Eula Bingham, 
Assistant Secretary of Labor. 
[FR Doc. 78-32292 Filed 11-16-78; 8:45 ami 
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ADVISORY COMMITTEE ON CONSTRUCTION 
SAFETY AND HEALTH 

Appointment of Members 

This is to announce the appointment 
of members to the Advisory Commit¬ 
tee on Construction Safety and 
Health, established under section 
107(e)(1) of the Contract Work Hours 
and Safety Standards Act (40 U.S.C. 
333) and section 7(b) of the Williams- 
Steiger Occupational Safety and 
Health Act of 1970 (29 U.S.C. 656). 

The membership of the Committee 
and the categories represented are as 
follows: 

Employee 

Joe A. Adam. Director, Department of 
Safety and Health. United Association of 
Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry. 901 
Massachusetts Avenue NW., Washington, 
D.C. 20001. 

Melvin J. Boyle, Assistant to the Interna¬ 
tional Secretary. International Brother¬ 
hood of Electrical Workers. 1125 Fif¬ 
teenth Street NW., Washington, D.C. 
20005. 

Robert E. P. Cooney. General Vice Presi¬ 
dent, International Association of Bridge. 
Structural and Ornamental Iron Workers, 
400 First Street NW., Washington, D.C. 
20001 . 

Robert Farrell, Safety Director, Interna¬ 
tional Union of Operating Engineers. 6200 
Joliet Road, Countryside. Ill. 60525. 

Roy Steinfurth, Administrator. Health 
Hazard Programs, International Associ¬ 
ation of Heat and Frost Insulators and As¬ 
bestos Workers, 1300 Connecticut Avenue 
NW., Room 505. Washington. D.C. 20036. 

Employer 

Harry Carr. President, Chief Executive. H. 
Carr A Sons, Inc., 85 Aldrich Street. 
Providence. R.I. 02905. 

Steven Cooper, Director. Safety and Health, 
Stanley Structures. Inc., 5801 Pecos 
Street, Denver. Colo. 80221. 

Charles H. Hart, Associate Director of Serv¬ 
ices. Codes and Standards, National Elec¬ 
trical Contractors Association, 7315 Wis¬ 
consin Avenue. Washington, D.C. 20014. 
Carl Mclin, Vice President, Industrial Rela¬ 
tions. Chicago Bridge & Iron Co., 800 
Jorie Boulevard. Oak brook. Ill. 60521. 
James Packenham. Safety Manager, Ebasco 
Services, Inc.. 2 Rector Street. New York, 
N.Y. 10006, 

Stats 

E. I. “Bud" Malone, Commissioner. Depart¬ 
ment of Labor and Industry, State of Min¬ 
nesota, Space Center Building. 5th Floor, 
444 Lafayette Road, St. Paul. Miun. 55101. 
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Fred L. Ottoboni, Coordinating Engineer, 
State of California, Department of 
Health, 2151 Berkeley Way. Berkeley, 
Calif. 94704. 

Federal 

Bruce A. Hollett. Senior Industrial Hygien¬ 
ist, National Institute for Occupational 
Safety and Health, Robert A. Taft Labo¬ 
ratories, 4676 Columbia Parkway, Cincin¬ 
nati, Ohio 45226. 

Public 

Gene Canham. General Industry Training 
Officer, Industrial Commission of Arizona, 
18 Vah Ki Road. Valley Farms, Ariz. 
85291. 

William J. Foy. Manager, Loss Control Serv¬ 
ices, National Loss Control Service Corp., 
8316 Arlington Boulevard, Fairfax, Va. 
22030. 

Messrs. Adam, Canham, Carr. 
Cooper. Foy, Hart. Melin, Packenham 
and Steinfurth are new members; all 
others are reappointments. 

The members were selected on the 
basis of their experience and compe¬ 
tence in the field of construction 
safety and health and will serve until 
June 30, 1980. Mr. E. I. Malone will 
serve as Committee Chairman. 

Signed at Washington, D.C. this 8th 
day of November 1978. 

Ray Marshall. 
Secretary of Labor. 

CFR Doc. 78-32293 Filed 11-16-78; 8:45 am] 


[4510-26-M] 

ADVISORY COMMITTEE ON CONSTRUCTION 
SAFETY AND HEALTH 

Meeting 

Notice is hereby given that the Advi¬ 
sory Committee on Construction 
Safety and Health, established under 
section 107(e)(1) of the Contract Work 
Hours and Safety Standards Act (40 
U.S.C. 333) and section 7(b) of the Oc¬ 
cupational Safety and Health Act of 
1970 (29 U.S.C. 656) will meet on Tues¬ 
day. December 5 and Wednesday, De¬ 
cember 6, 1978 in Room C-5515, Semi¬ 
nar Room No. 6. The meeting is open 
to the public and will begin at 9 a.m. 

The agenda for this meeting will in¬ 
clude the swearing in of committee 
members, a review of OSHA activities 
as they relate to the construction in¬ 
dustry, discussion of the development 
of standards and general compliance 
activities as they relate to the safety 
and health of construction workers. 

Written data, view's. or arguments 
may be submitted, preferably with 20 
copies, to the Division of Consumer 
Affairs. Any such submissions received 
prior to the meeting will be provided 
to the members of the Committee and 
will be included in the record of the 
meeting. 

Anyone wishing to make an oral 
presentation should notify the Divi¬ 


sion of Consumer Affairs before the 
meeting. The request should state the 
amount of time desired, the capacity 
in which the person will appear, and a 
brief outline of the content of the 
presentation. 

Oral presentations will be scheduled 
at the discretion of the Chairman, de¬ 
pending on the extent to which time 
permits. Communications may be 
mailed to: 

Ken Hunt. Office of Public and Consumer 

Affairs, U.S. Department of Labor-OSHA, 

Third Street and. Constitution Avenue 

NW.. Room N-3635, Washington, D.C. 

20210, phone: 202-523-8024. 

Materials provided to members of 
the Committee are available for in¬ 
spection and copying at the above ad¬ 
dress. 

Signed at Washington. D.C., this 9th 
day of November 1978. 

Eula Bingham, 
Assistant Secretary of Labor. 
fFR Doc. 78-32294 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

Office of the Secretary 

INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS OF ELIGIBILITY TO APPLY FOR 
WORKERS ADJUSTMENT ASSISTANCE 

Corroction 

In the Appendix to FR Doc. 78- 
29672 published in Federal Register 
of October 20. 1978, on pages 79060 
and 79061 is corrected by changing the 
location of the Niffty Creations, Inc. 
(workers), appearing on line 1 of the 
schedule on page 79061 from Linden¬ 
hurst, N.J., to Lindenhurst, N.Y. 

Signed at Washington. D.C., this 7th 
day of November 1978. 

Marvin M. Fooks, 
Director . Office of 
Trade Adjustment Assistance. 

[FR Doc. 78-32459 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

[TA-W-4085 through 4104, 4209 through 
4212] 

Sugar Corp.. of Puerto Rico 

CERTIFICATION REGARDING ELIGIBILITY TO 
APPLY FOR WORKER ADJUSTMENT ASSIST- 


ANCE 

Facility 

TA-W-4085 

Finca Malos Palmas 

TA-W-4086 

Finca Catalana-Huguerito 

TA-W'-4087 

Flnca l*a Luisa 

TA-W-4088 

Flnca Ciclon 

TA-W-4089 

Finca Ceiba 

TA-W-4090 

Flnca Cibuco 

TA-W-4091 

Flnca San Cristobal 

TA-W-4092 

Finca Paraiso 

TA-W-4093 

Finca Monserrale 

TA-W-4094 

Finca Vapor 


TA-W-4095 

Facility 

Loiza Admin. Office 

TA-W-4096 

Finca Rio Grande 

TA-W-4097 

Finca Palmare jo 

TA-W-4097-a 

Finca Merines 

TA-W-4098 

Finca Buena Vista 

TA-W-4098-a 

Finca San Luis 

TA-W-4099 

Finca Virginia 

TA-W-4099-a 

Finca Santa Catalina 

TA-W-4100 

Finca Mini-Mini 

TA-W-4100-a 

Finca Delores 

TA-W-4101 

Taller Reunion 

TA-W-4102 

Taller Deseada 

TA-W-4103 

Taller Isidora 

TA-W-4104 

Taller Destino 

TA-W-4209 

Taller Las Claras 

TA-W-4210 

Taller Central 

TA-W-4211 

Toa-San Vicente Admin. 

TA-W-4212 

Office 

Taller Delores 


In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4085 through 4104 and 4209 
through 4212: investigations regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigations w’ere initiated on 
August 22, 1978 in response to worker 
petitions received on August 21, 1978 
which were filed by the Sugar Corp. of 
Puerto Rico on behalf of workers and 
former workers producing sugarcane 
at several farms, tractor shops and ad¬ 
ministrative offices in Puerto Rico. 1 

The Notices of Investigation for TA¬ 
W-4085 through 4104 were published 
in the Federal Register on September 
15, 1978 (43 FR 39458). The Notices of 
Investigation for TA-W-4209 through 
4212 were published in the Federal 
Register on October 10. 1978 (43 FR 
46591). No public hearing was request¬ 
ed and none was held. 

The determination was based upon 
information obtained principally from 
officials of the Sugar Corp. of Puerto 
Rico, the U.S. Department of Com¬ 
merce, the U.S. Department of Agri¬ 
culture. the U.S. International Trade 
Commission, industry analysts and De¬ 
partment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
must be met. The investigation has re¬ 
vealed that all of the requirements 
have been met. 

U.S. imports of cane and beet sugar 
in 1975 totaled 3.9 million short tons 
and increased in 1976 to 4.7 million 
short tons and to 6.1 million short 
tons in 1977. The ratio of imports to 
domestic production increased from 59 
percent in 1975, to 66 percent in 1976 
and 96 percent in 1977. 

Prior to 1974, imports of sugar w T ere 
regulated by statute. Since the expira¬ 
tion of the Sugar Act on December 31. 
1974, imported sugar entering the 
United States has not been subject to 


•Petitions TA-W-4209-4212 were received 
on September 25. 1978 and investigations 
were initiated on September 26. 1978. 
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quota restrictions. As a result, domes¬ 
tic prices of sugar have tended to ap¬ 
proach world sugar prices. 

Sugar prices have dropped from 1974 
levels of 57.3 cents per pound, to the 
January 1976 price of 11.5 cents per 
pound and 11.0 cents per pound In 
1977. Domestic sugar growers have 
been selling their products at prices 
below the cost of production. Al¬ 
though price supports were instituted 
in 1977 raising the price paid to do¬ 
mestic producers, that price is still 
below the Sugar Corp. of Puerto 
Rico’s cost of production. This dispar¬ 
ity in cost of production and price 6f 
sugar has caused the company to sub¬ 
stantially contract its sugar produc¬ 
tion operations. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with sugar 
cane produced at the Sugar Corp. of 


Puerto Rico locations listed in the ap¬ 
pendix contributed importantly to the 
decline in sales or production and to 
the total or partial separation of work¬ 
ers of that firm. In accordance with 
the provisions of the Act, I make the 
following certification: 

Ail workers at the Sugar Corp. of Puerto 
Rico listed In the appendix engaged in em¬ 
ployment related to the production of sugar 
cane who became totally or partially sepa¬ 
rated from employment on or after the re¬ 
spective Impact dates and before the respec¬ 
tive termination dates are eligible to apply 
for adjustment assistance under Title II, 
Chapter 2 of the Trade Act of 1974. All 
workers totally or partially separated after 
the respective termination dates are denied 
eligibility to apply for adjustment assistance 
under Title II. Chapter 2 of the Trade Act 
of 1974. 

Signed at Washington, D.C. this 
13th day of November 1978. 

James P. Taylor, 
Director, Office of Management, 
Administration and Planning. 




Facility 

Impact date 

Termination date 

TA-W: 

4085 .. 


Finca Matos Palmas .. 

Aug. 17. 1977 .«.«. 
......do ..«.«.««. 

Aug. 31. 1978. 

Do. 

Do. 

Do. 

July 31.1978. 

Aug. 31. 1978. 

Jon. 31. 1978. 

Do. 

Do. 

Do. 

Aug. 31. 1978. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

None. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Y \g~\ 

4086 . 


Pinca Catalana-Huguerlto .«..„. 

4087 ... 


Finca La Luisa.. 

.do.. . 

4088. 


Finca Ciclon.. 

.do .««««««Z« 

dn 

4089. 


Finca Coiba. 

4090. 


Finca Cibuco. «.. 

.do . . . 

4091 .. 


Finca San Cristobal . 

do .. 

4092. .. 


Finca P&ralso . 

.dO.....a. 

4093 . 


Finca Monserrate .«... 

. do .................... 

.do .. 

4094... 


Finca Vapor... 

4095. 


Loiza Administrative Office.«.«. 

......do... 

4096. 


Finca Rio Grande.«...... 

«««do «.... 

4097.«... 


Finca Palmare Jo. 

—do__ 

.do.. 

4097-a ««.«. 


Finca Merines........ 

4098.„ 


Finca Buena Vista. 

... do 

4098-a. 


Finca San Luis. 

.do.« 

4099...«.. 


Finca Virginia. 

_do 

4099-a.«... 


Finca Santa Catalina.««.««...«.. 

.do..... 

4100.«. 


Pi nr a Mini-Mfr)i 

do 

4100-a. 


Finca Delores. 


4101. 


Taller Reunion..«...«.«.. ' 

.do . 

4102 .. 


Taller Deseada . 

rtn 

4103 .. 


Taller Isidora . 


4104 ___ 


Taller Destlno .. . ««««.«««. .«. 


4209. 


Taller Las Claras . «.... 

Sept 3 1978 

4210 . « 


Taller Central . 

. do ....««.««...«« 

4211 .. 


Toa-San Vicente Administration Office ..«.««. 
Taller Delores. .. ...... 

Aug. 1. 1978 .L 

c«nt '> 1 1077 

4212.... . «««««. 




Ot-JJl. Ail, 191 1 

DO. 


[PR Doc. 78-32461 Piled 11-16-78; 8:45 am] 


[4510-28-M] 

INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS CF ELIGIBILITY TO APPLY FOR 
WORKER ADJUSTMENT ASSISTANCE 

Petitions have been filed with the 


Secretary of Labor under section 
221(a) of the Trade Act of 1974 (“the 
Act”) and are identified in the Appen¬ 
dix to this notice. Upon receipt of 
these petitions, the Director of the 
Office of Trade Adjustment Assist¬ 


ance, Bureau of International Labor 
Affairs, has instituted investigations 
pursuant to section 221(a) of the Act 
and 29 CFR 90.12. 

The purpose of each of the investi¬ 
gations is to determine whether abso¬ 
lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers* 
firm or an appropriate subdivision 
thereof have contributed importantly 
to an absolute decline in sales or pro¬ 
duction, or both, of such firm or subdi¬ 
vision and to the actual or threatened 
total or partial separation of a signifi¬ 
cant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under Title II, Chapter 2, of the Act in 
accordance with t he provisions of Sub¬ 
part B of 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 
priate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 
substantial interest in the subject 
matter of the investigations may re¬ 
quest a public hearing, provided such 
request is filed in writing with the Di¬ 
rector, Office of Trade Adjustment As¬ 
sistance, at the address shown below, 
not later than December 1, 1978. 

Interested persons are invited to 
submit written comments regarding 
the subject matter of the investiga¬ 
tions to the Director, Office of Trade 

Adjustment Assistance, at the address 
shown below, not later than December 
1. 1978. 

The petitions filed in this case are 
available for inspection at the Office 
of the Director, Office of Trade Ad¬ 
justment Assistance, Bureau of Inter¬ 
national Labor Affairs. U.S. Depart¬ 
ment of Labor, 200 Constitution 
Avenue NW., Washington, D.C. 20210. 

Signed at Washington. D.C. this 6th 
day of November 1978. 


Marvin M. Fooks, 
Director , Office of 
Trade Adjustment Assistance. 
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Appendix 


Petitioner. Union/workers or Location Date Date of 

former workers of— received petition 


Brody, Inc. of DcKalb (ILGWU)..... DeKalb. Ill... Nov. 1. 1978... Oct. 30, 1978. 

Genesco, Inc„ General Shoe Co. Dlv.. Danville, ICy. Nov. 2, 1978... .do.*. 

Danville (company). 

Genesco. Inc.. General Shoe Co., Div.. Fulton. Miss_.....do......do.. 

Fulton (company). 

Ocnesco, Inc., General Shoe Co.. Dlv., Iuka, Miss...do_ _do.... 

I uka (company> 

Genesco. Inc., General Shoe Co.. Div., Ripley. Miss__ do. do__ 

Ripley (company). 

Genesco. Inc.. General Shoe Co., Dlv., Nashville, Term.. ......do....do.. 

56th Ave. Rubber Mill (company). 

Genesco. Inc.. General Shoe Co.. Div.. Chapel Hill. Tenn...do......... .do.... 

Chapel Hill Sole Cutting (company). 

Genesco. Inc., General Shoe Co.. Dlv.. Nashville. Tenn...do.do. 

General Adhesives and Chemical 
Co. (company). 

Genesco, Inc.. General Shoe Co.. Div.. do.....„.do...do.. 

Southern Sole (company). 

Genesco. Inc.. General Shoe Co.. Div.. Tullahoma, Tenn. do.do.. 

Tullahoma Capitol Products (com¬ 
pany). 

Genesco. Inc., General Shoe Co., Div., Charlotte. N.C__......do.._... ._.do___ 

Dominion Shoe Co. (warehouse) 

(company). 

Genesco. Inc., General Shoe Co., Div., Fulton, Miss.do.do. 

Fulton (warehouse) (company). 

Genesco. Inc., Oeneral Shoe Co., Div., Nashville. Tenn...do..do... 

Gens tar (warehouse) (company). 

Genesco. Inc.. General Shoe Co., Div., Huntsville. Ala__ do. ......do___ 

Huntsville (warehouse) (company). 

Genesco. Inc., General Shoe Co., Div., Nashville. Tenn_____do___ ......do........ 

J & M (w'arehouse) (company). 

Genesco. Inc.. General Shoe Co.. Div., do....„.„„..___ ......do_.. _do.... 

Customer Service (warehouse) 

(company). 

Oenesco, Inc.. General Shoe Co.. Dlv., Fayetteville. Tenn....do.do... 

Fayetteville (warehouse) (company). 

Genesco, Inc., General Shoe Co., Div., Nashville. Tenn..do......do.. 

63d Ave. (warehouse) (company). 

Genesco. Inc.. General Shoe Co., Div., do. .do_ _do 

Main Street General Maintenance 
(company). 

Na-Lor Manufacturing Co. (Knit Philadelphia. Pa ..„do_ ......do.. 

Goods Union ILGWU). 

Pembroke. Inc. (company). Egg Harbor City. N.J...do.. Oct. 31, 1978. 

Rockwell International Admiral Rosemont, HI___ Nov. 3. 1978... Oct. 20. 1978. 

Group (workers). 

D. Seidmann's Sons, Inc. (Knit Good Philadelphia. Pa... Nov. 2. 1978... Oct. 31. 1978. 

Union. ILGWU). 


Petition No. Articles produced 


TA-W-4.329 Women’s fall and spring coats. 
TA-W-4,330 Manufacturing of shoes. 

TA-W-4,331 Do. 

TA-W-4,332 Do. 

TA-W-4.333 Do. 


TA-W-4.334 Shoe components. 
TA-W-4.335 Do. 
TA-W-4.336 Do. 


TA-W-4.337 Do. 
TA-W-4.338 Do. 


TA-W-4.339 Distribution and warehousing of footwear. 


TA-W-4.340 Do. 

TA-W-4,341 Do. 

TA-W-4,342 Do. 

TA-W-4,343 Do. 

TA-W-4.344 Do. 

TA-W-4,345 Do. 

TA-W-4,346 Do. 

TA-W-4,347 General maintenance for equipment. 


TA-W-4.348 Men's sweaters from man-made and natural 
yarns. 

TA-W-4,349 Tailored top coats for the military. 

TA-W-4,350 Sales office, warehouse (or distribution) and 
electronic service center. 

TA-W-4.351 Knit scarves and knit headwear/ 


CFR Doc. 78-32460 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS OF ELIGIBILITY TO APPLY FOR 
WORKER ADJUSTMENT ASSISTANCE 

Petitions have been filed with the 
Secretary of Labor under section 
221(a) of the Trade Act of 1974 (the 
Act) and are identified in the appen¬ 
dix to this notice. Upon receipt of 
thqse petitions, the Director of the 
Office of Trade Adjustment Assist¬ 
ance, Bureau of International Labor 
Affairs, has instituted investigations 
pursuant to section 221(a) of the Act 
and 29 CFR 90.12. 

The purpose of each of the investi¬ 
gations is to determine whether abso¬ 
lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers 
firm or an appropriate subdivision 


thereof have contributed importantly 
to an absolute decline in sales or pro¬ 
duction, or both, of such firm or subdi¬ 
vision and to the actual or threatened 
total or partial separtion of a signifi¬ 
cant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under Title II, Chapter 2, of the Act in 
accordance with the provisions of Sub¬ 
part B of 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 
priate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 
substantial Interest In the subject 
matter of the Investigations may re¬ 
quest a public hearing, provided such 


request is filed in writing with the Di¬ 
rector, Office of Trade Adjustment As¬ 
sistance, at the address shown below, 
not later than December 1, 1978. 

Interested persons are invited to 
submit written comments regarding 
the subject matter of the investiga¬ 
tions to the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than December 
1. 1978. 

The petitions filed in this case are 
available for inspection at the Office 
of the Director. Office of Trade Ad¬ 
justment Assistance, Bureau of Inter¬ 
national Labor Affairs, U.S. Depart¬ 
ment of Labor, 200 Constitution 
Avenue NW., Washington, D.C. 20210. 

Signed at Washington, D.C., this 7th 
day of November 1978. 

Marvin M. Fooks, 
Director , Office of 
Trade Adjustment Assistance. 


FEDERAL REGISTER, VOL 43, NO. 223—FRIDAY, NOVEMBER 17, 1978 




























NOTICES 


53853 


Appendix 


Petitioner Unlon/workers or 
former workers of— 


Location 


Date 

received 


Date of 
petition 


Petition 

No. 


Articles produced 


GTE Sylvanla (IUE) . Batavia. N.Y.. Nov. 3. 1978 

Northampton Steel Corp. (workers).... Easton. Pa.do___ 

Teledyne Wah Chang, Albany Divi* Albany. Oreg...do. 

sion of Teledyne, Inc. (USWA). 


Nov. 2. 1978 
Nov. 19, 1978 
Nov. 2. 1978 


Tennessee Leather Products, Inc. LaFollette, Term...Nov. 6. 1978 Nov. 3.1978 

(workers). 

Voyager Sportswear, Inc. (company).„ New Bedford. Mass_v.....do. Nov. 2. 1978 

Washington Porcelain (workers)_ Washington. N.J.do. Nov. 1. 1978 

WUloforra Manufacturing Co.. Inc. New York, N.Y.. do__ Nov. 2. 1978 

(Undergarment & Negligee Workers 
Union, ILGWU). 


TA-W-4,352 Parts for television sets. 

TA-W-4.353 Fabricated structural steel. 

TA-W-4,354 Separation, reduction, and fabrication of zir¬ 
conium. hafnium, columbium, titanium, and 
other rare metals. 

TA-W-4,355 Leather and rawhide coats. 

TA-W-4.356 Children's sportswear. 

TA-W-4,357 Switch plates, castings, pouring cups, light fix¬ 
tures. known as Industrial porcelain. 

TA-W-4.358 Brassieres and girdles. 


fFR Doc. 78-32462 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

[TA-W-4037] 

ARROW CO., DIVISION OF CLUETT, PEABODY 
t CO., INC, TROY, N.Y. 

Carliftcotion Regarding Eligibility To Apply for 
Worker Adjuitment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4037: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
August 7, 1978, in response to a worker 
petition received on July 17. 1978. 
which was filed by the Amalgamated 
Clothing & Textile Workers Union on 
behalf of workers and former workers 
producing men's dress shirts at the 
Troy, N.Y., plant of the Arrow Co., Di¬ 
vision of Cluett, Peabody & Co., Inc. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
August 29, 1978 (43 FR 38635). No 
public hearing was requested and none 
was held. 

The Information upon which the de¬ 
termination was made was obtained 
principally from the Arrow Co., its 
customers, the National Cotton Coun¬ 
cil of America, the U.S. Department of 
Commerce, the U.S. International 
Trade Commission, industry analysts, 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of men's and boys 
woven dress and business shirts in¬ 
creased from 30,800,000 units in 1975 
to 64,283,000 units in 1976, and to 
64,446.000 units in 1977. U.S. imports 
increased to 34.127,000 units during 


the first 6 months of 1978 compared to 
32,443.000 units for the same period in 
1977. 

The imports to domestic production 
ratio for men's and boys woven busi¬ 
ness and dress shirts increased from 
36.2 percent in 1975 to 70.4 percent in 

1976 and to 72.6 percent in 1977. 

The Arrow Co. imported increasing 
quantities of both men’s dress and 
men's sport shirts during 1976 and 
1977. Company Imports of men's sport 
shirts increased in the first 6 months 
of 1978 compared to the same period 
of 1977. 

A survey of retail customers of the 
Arrow Co. revealed that several of 
these customers had reduced their 
purchases from the subject firm in 

1977 compared to 1976 while increas¬ 
ing imports of men's dress and sport 
shirts from abroad. A number of these 
customers also reduced their pur¬ 
chases from the Arrow Co. in the first 
6 months of 1978 compared to the first 
6 months of 1977 while increasing 
direct imports or domestic purchases 
of shirts produced offshore. 

On June 28. 1976, the Department of 
Labor certified workers at the Troy, 
N.Y., plant of the Arrow Co. as eligible 
to apply for trade adjustment assist¬ 
ance (TA-W-790). That certification 
remained in effect until June 28, 1978. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. I conclude 
that increases of imports of articles 
like or directly competitive with men’s 
dress shirts produced at the Troy, 
N.Y., plant of the Arrow Co., Division 
of Cluett, Peabody & Co., Inc., con¬ 
tributed importantly to the total or 
partial separation of workers at the 
plant. In accordance with the provi¬ 
sions of the Act, I make the following 
certification: 

All workers at the Troy. N.Y., plant of the 
Arrow Co.. Division of Cluett. Peabody 
Co., Inc., who became totally or partially 
separated from employment on or after 
June 28, 1978, are eligible to apply for ad¬ 


justment assistance under Title II, Chapter 
2 of the Trade Act Of 1974. 

Signed at Washington, D.C., this 
13th day of November 1978. 

James F. Taylor, 
Director , Office of Management, 
Administration and Planning. 
[FR Doc. 78-32444 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

[TA-W-4079 and TA-W-4080] 

ARROW CO., DIVISION OF CLUETT, PEABODY 
B CO., INC, EVELETH AND VIRGINIA, MINN. 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4079 and 4080: Investigations 
regarding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
Act. 

The investigations were initiated on 
August 18, 1978. in response to a 
worker petition received on August 18, 
1978, which was filed by the Amalga¬ 
mated Clothing & Textile Workers 
Union on behalf of workers and 
former workers producing men's dress 
shirts at the Eveleth I and Virginia, 
Minn., plants of the Arrow Co., Divi¬ 
sion of Cluett, Peabody <& Co., Inc. 

The Notices of Investigation were 
published in the Federal Register on 
September 1, 1978 <43 FR 39193-94). 
No public hearing was requested and 
none was held. 

The information upon which the de¬ 
terminations were made was obtained 
principally from officials of the Arrow 
Co, its customers, the National Cotton 
Council of America, the U.S. Depart¬ 
ment of Commerce, the U.S. Interna¬ 
tional Trade Commission, Industry an¬ 
alysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
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must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

That sales or production, or both, of the 
firm or appropriate subdivision have de¬ 
creased absolutely. 

Production, in quantity of shirt cut¬ 
tings. at the Arrow Co.’s Eveleth I 
plant increased from 1976 to 1977 and 
continued to increase in the January- 
August period of 1978 compared to the 
same period of 1977. 

Production, in quantity of stitched 
shirts, at the Arrow' Co.'s Eveleth I 
and Virginia. Minn., plants increased 
from 1976 to 1977 and continued to in¬ 
crease in the first 8 months of 1978 
compared to the same period of 1977. 

Production, in quantity of finished 
shirts, at the Arrow Co.’s Virginia, 
Minn., plant increased from 1976 to 
1977 and continued to increase in the 
January-August period of 1978 com¬ 
pared to the same period of 1977. 

Separate sales data for the Eveleth I 
and Virginia, Minn., plants are not 
available since finished shirts from the 
plants are sent directly to the compa¬ 
ny's distribution center in Atlanta, 
Ga., and then sold to retailers with no 
record kept with respect to where they 
w r ere produced. Only a small inventory 
is maintained. Because of this arrange¬ 
ment, production and sales for the 
Eveleth I and Virginia. Minn., plants 
are roughly equivalent. 

Conclusion 

After careful review. I determine 
that all workers at the Eveleth I (Eve¬ 
leth, Minn.) and Virginia, Minn., 
plants of the Arrow Co., Division of 
Cluett, Peabody & Co., Inc., are denied 
eligibility to apply for trade adjust¬ 
ment assistance under Title II, Chap¬ 
ter 2 of the Trade Act of 197 A 

Signed at Washington, D.C., this 9th 
day of November i978. 

Harpy J. Gilman. 

Acting Director , Office of 
Foreign Economic Research. 

IFR Doc. 78-32445 Piled 11-16-78; 8:45 ami 


[4510-28-M) 

•% 

CTA-W-4079a] 

ARROW CO. DIVISION OF CLUETT, PEABODY 
A CO., INC. EVELETH, MINN. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adju»fment Assistant 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-4079a: Expansion of In¬ 
vestigation TA-W-4079 regarding cer¬ 
tification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 


The Investigation was initiated on 
August 18. 1978. in response to a 
worker petition received on August 18, 
1978, which was filed by the Amalga¬ 
mated Clothing & Textile Workers 
Union on behalf of workers and 
former workers producting men’s dress 
shirts at the Eveleth I plant of the 
Arrow' Co. Division of Cluett. Peabody 
& Co., Inc. This investigation was ex¬ 
panded to include workers engaged in 
employment related to the stitching 
and packaging of men’s woven under¬ 
wear at the Arrow Co.’s No. 2 plant in 
Eveleth, Minn. These workers were en¬ 
gaged in the same manufacturing op¬ 
erations at the Company’s Eveleth I 
plant until October 31. 1977. when 
they were transferred to Eveleth II. A 
separate case number (TA-W-4079a) 
was established to distinguish this 
group of workers from other company 
employees producing men’s dress 
shirts at the Eveleth I facility. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on Sep¬ 
tember 1. 1978 (43 FR 39193-94). No 
public hearing w r as requested and none 
was held. 

The determination w’as based upon 
information obtained principally from 
officials of the Arrow Co., its custom¬ 
ers, the U.S. Department of Com¬ 
merce. the U.S. International Trade 
Commission, industry analysts, and 
Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

That increases of Imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

The ratio of U.S. imports of men’s 
and boys’ nonknit underwear to do¬ 
mestic production did not exceed 1 
percent during the 1973-77 period. 

A survey of retail customers of the 
Arrow' Co. revealed that in 1977 com¬ 
pared to 1976, and in the first 8 
months of 1978 compared to the same 
period of 1977, none of the responding 
customers had decreased purchases of 
men's woven underwear from the sub¬ 
ject firm w r hlle increasing imports of 
like articles. All purchasers of men’s 
woven underwear from the Arrow' Co. 
w'ho responded to the Department’s 
survey indicated that they had not im¬ 
ported this product during the first 8 
months of 1978. 

Conclusion 

After careful review, I determine 
that all workers at the Eveleth II 


plant, located in Eveleth. Minn, of the 
Arrow Co. Division of Cluett. Peabody 
& Co., Inc., are denied eligibility to 
apply for adjustment assistance under 
Title II, Chapter 2. of the Trade Act of 
1974. 

Signed at Washington. D.C., this 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research, 
CFR Doc. 78-32446 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

(TA-W-40231 

ASARCO, INC, TACOMA, WASH. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-4023: Investigation re¬ 
garding certification of eligibility to 
apply for adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
August 2. 1978. in response to a worker 
petition received on July 27, 1978. 
which was filed by the United Steel¬ 
workers of America on behalf of work¬ 
ers and former workers smelting and 
refining copper at the Tacoma. Wash., 
plant of ASARCO, Inc. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
August 11. 1978 (43 FR 35759). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of ASARCO. 
Inc., the U.S. Department of Com¬ 
merce. the U.S. International Trade 
Commission, the U.S. Department of 
the Interior, the American Metals 
Market, Metal Bulletin. Metals Week, 
industry analysts, and Department 
files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of refined copper in¬ 
creased from 147 thousand short tons 
in 1975 to 384 thousand short tons in 

1976 and to 391 thousand short tons in 
1977. Imports increased from 164 
thousand short tons in the first half of 

1977 to 327 thousand short tons in the 
first half of 1978. The imports to do¬ 
mestic production ratio increased from 
8.6 percent in 1975 to 21 percent in 
1976 and to 22.2 percent in 1977. The 
imports to domestic production ratio 
increased from 15 percent in the first 
half of 1977 to 35.9 percent for the 
same period in 1978. 
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Imports of copper are affected by 
the differential between the domestic 
producers price of copper and the 
price established by the LME (London 
Metal Exchange). When the LME 
price drops more than the estimated 
transportation cost of 5 cents per 
pound below the domestic producers 
price, the demand for imported copper 
increases. During the last 9 months of 
1977 and the first 6 months of 1978, 
the average LME price was almost 8 
cents per pound below the average do¬ 
mestic producers price. At the same 
time, the abundant supply of copper 
stocks in the foreseeable future pro¬ 
vides no reason for domestic consum¬ 
ers of copper to maintain ties with do¬ 
mestic producers for purposes of a 
guarantee against copper shortages. 
Consequently, imports of refined 
copper increased in 1977 when com¬ 
pared to 1976 and doubled in the first 
half of 1978 when compared to the 
same period in 1977, when many do¬ 
mestic producers curtailed production 
because of the depressed market price 
of copper. 

Price pressure from imported copper 
has reduced ASARCO’s ability to prof¬ 
itably mine domestic ore and convert 
it to copper concentrate and then to 
refined copper. The domestic produc¬ 
ers price of copper has been approxi¬ 
mately equal to or below the cost of 
production of refined copper at ASAR¬ 
CO’s Tacoma, Wash., plant. Conse¬ 
quently, ASARCO has been either 
breaking even or incurring losses by 
operating the Tacoma facility. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with the 
smelted and refined copper produced 
at the Tacoma, Wash., plant of 
ASARCO, Inc., contributed important¬ 
ly to the decline in sales and produc¬ 
tion and to the total or partial separa¬ 
tion of workers at the facility. In ac¬ 
cordance with the provisions of the 
Act. I make the following certification: 

All workers at ASARCO. Inc., Tacoma, 
Wash., who became totally or partially sepa¬ 
rated from employment on or after January 
1, 1978, are eligible to apply for adjustment 
assistance under Title II, Chapter 2, of the 
Trade Act of 1974. 

Signed at Washington, D.C., this 9th 
day of November 1978. 

James P. Taylor, 
Director ; Office of Management, 
Administration and Planning . 
[FR Doc. 78-32447 Piled 11-16-78: 8:45 am] 


[4510-28-M] 

[TA-W-33981 

BOUND BROOk TOGS CO., INC., BOUND 
BROOK, N.J. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3398: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
March 22, 1978, in response to a 
worker petition received on February 
13, 1978, which was filed by the Amal¬ 
gamated Clothing & Textile Workers* 
Union on behalf of workers formerly 
producing ladies’ blouses, pants, skirts, 
sweat suits and shirts at Bound Brook 
Togs Co., Inc., Bound Brook, N.J. 

The Notice of Investigation w r as pub¬ 
lished in the Federal Register on 
April 7. 1978 (43 FR 14775-14776). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination w r as made was obtained 
principally from officials of Bound 
Brook Togs Company, Incorporated, 
its customers, the U.S. Department of 
Commerce, the U.S. International 
Trade Commission, industry analysts 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

that increases of imports of articles like or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed importantly to the separations, 
or threat thereof, and to the absolute de¬ 
cline in sales or production. 

The Bound Brook Togs Co. produced 
women’s sportswear only for the 
period from October 1975 through De¬ 
cember 1977. During each quarter of 
1977. production was greater than in 
the respective quarter of 1976. 

The Department conducted a survey 
of manufacturers who contracted with 
Bound Brook Togs. Consistent with 
the production statistics, the survey 
revealed that manufacturers increased 
their contract work with Bound 
Brook. The manufacturers which pro¬ 
vided Bound Brook with the major 
part of its contract work did not pur¬ 
chase imports or utilize foreign con¬ 
tractors. Imports were purchased by 
only one manufacturer, and those rep¬ 
resented a negligible proportion of 
that manufacturer’s total sales. 


Conclusion 

After careful review. I determine 
that all workers of Bound Brook Togs 
Co., Inc., Bound Brook, N.J. are denied 
eligibility to apply for trade adjust¬ 
ment assistance under Title II, Chap¬ 
ter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 7th 
day of November 1978. 

Harry J. Gilman, 
Acting Director , Office of 
Foreign Economic Research, 
[FR Doc. 78-32121 Filed 11-16-78: 8:45 am] 


[4510-28-M] 

[TA-W-3674] 

C & C FASHIONS, INC., WEEHAWKEN, N.J. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3674: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
May 8. 1978, in response to a worker 
petition received on April 28, 1978, 
which was filed by the International 
Ladies’ Garment Workers’ Union on 
behalf of workers and former workers 
producing ladies’ coats and raincoats 
at C & C Fashions Weehawken, N.J. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
May 28, 1978 (43 FR 22793). No public 
hearing was requested and none was 
held. The Notice of Investigation 
stated that the name of C & C Fash¬ 
ions. Inc. w r as C & C Styles. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of C & C 
Fashions, Inc., its customers (manu¬ 
facturers), the U.S. Department of 
Commerce, the U.S. International 
Trade Commission, the National 
Cotton Council of America, industry 
analysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of women’s, misses’, 
and children’s coats and jackets in¬ 
creased from 2,252 thousand dozen in 
1976 to 2,723 thousand dozen in 1977. 
Imports declined from 590 thousand 
dozen in the first quarter of 1977 to 
572 thousand dozen in the first quar¬ 
ter of 1978. The ratio of imports to do¬ 
mestic production Increased from 48.3 
percent in 1976 to 54.9 percent in 1977. 

U.S. imports of women’s, misses’, 
and children’s raincoats decreased 
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from 261 thousand dozen in 1976 to 
242 thousand dozen in 1977. Imports 
increased from 84 thousand dozen in 
the first quarter of 1977 to 129 thou¬ 
sand dozen in the first quarter of 1978. 
The ratio of imports to domestic pro¬ 
duction decreased from 45.0 percent in 
1976 to 40.3 percent in 1977. 

The Department conducted a survey 
of the principal manufacturers for 
which C & C Fashions. Inc. worked in 

1976 and 1977. The sole manufacturer 
for which C & C worked in 1976 re¬ 
duced purchases from C Sc C Fashions, 
Inc. and increased purchases of im¬ 
ported ladies* coats and raincoats in 

1977 compared to 1976. A manufactur¬ 
er that accounted for a majority of 
sales in the first quarter of 1977 dis¬ 
continued purchases from C & C 
Fashions. Inc. and increased purchases 
of imported ladies* coats and raincoats 
in the first quarter of 1978. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increased imports of articles like 
or directly competitive with the ladies’ 
coats and raincoats produced at C Sc C 
Fashions, Inc., Weehawken, N.J. con¬ 
tributed importantly to the decline in 
sales and to the separation of workers 
at that firm. In accordance with the 
provisions of the Act, I make the fol¬ 
lowing certification: 

AH workers of C & C Fashions. Inc.. Wee¬ 
hawken. N J. who became totally or partial¬ 
ly separated from employment on or after 
June 24. 1977, and before April l. 1978. are 
eligible to apply for adjustment assistance 
under Title II, Chapter 2 of the Trade Act 
of 1974. All workers of C & C Fashions, Inc. 
who became totally or partially separated 
from employment on or after April l, 1978, 
are denied eligibility to apply for adjust¬ 
ment assistance. 

Signed at Washington, D.C. this 
13th day of November 1978. 

James F. Taylor, 
Director, Office of Management P 
Administration and Planning . 

[FR Doc. 78-32448 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

ITA-W-3553; TA-W-3554] 

COATS & CLARK, INC., ZIPPER DIVISION, 
JAMESVILLE, N.C., NEWPORT NEWS, VA. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3553 and 3554: Investigation re¬ 
garding certification of eligibility to 
apply' for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
Act. 


The investigation was initiated on 
April 27, 1978, in response to worker 
petitions received on April 14, 1978, 
which were filed on behalf of workers 
and former workers producing zippers 
at the Jamesville, N.C. plant (TA-W- 
3553) and the Newport News, Va.„ 
plant (TA-W-3554) of the Zipper Divi¬ 
sion of Coats £ Clark. Inc. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
May 16, 1978 (43 FR 21069). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Coats Sc 
Clark, Inc., its customers, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, industry 
analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the act 
must be met. It is concluded that all of 
the requirements have been met. 

The Zipper Division of Coats Sc 
Clark, Inc. is engaged in the produc¬ 
tion and sales of consumer and indus¬ 
trial zippers. The Jamesville. N.C. 
plant is part of an integrated produc¬ 
tion process as it performs the initial 
stages of zipper production for the 
Zipper Division. The Newport News, 
Va.. plant is a Zipper Division facility 
involved in the final stages of produc¬ 
tion of zippers. 

The U.S. imports of zippers declined 
from 83 million units in 1976 to 60 mil¬ 
lion units in 1977. Imports increased 
from 20.9 million units in the first 5 
months of 1977 to 30.0 million units in 
the first 5 months of 1978. 

A U.S. Labor Department survey in¬ 
dicated that customers of Coats Sc 
Clark’s Zipper Division were increas¬ 
ing purchases of imports in 1977 and 
in 1978 while decreasing purchases 
from Coats Sc Clark, Inc. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with zip¬ 
pers producted at the Jamesville, N.C., 
plant and the Newport News, Va., 
plant of the Zipper Division of Coats 
Sc Clark. Inc. contributed importantly 
to the decline in sales or production 
and to the total or partial separations 
of workers at those plants. In accord¬ 
ance with the provisions of the Act, I 
make the following certification: 

All workers of the Jamesville. N.C. plant 
of the Zipper Division of Coats Sc Clark. Inc. 
who became totally or partially separated 
from employment on or after February 5. 
1978: and all workers at the New r port News. 
Va. plant of the Zipper Division of Coats Sc 
Clark, Inc. who became totally or partially 


separated from employment on or after No¬ 
vember 20. 1977. are eligible to apply for ad¬ 
justment assistance under Title II. Chapter 
2 of the Trade Act of 1974. 

Signed at Washington, D.C.. this 7th 
day of November 1978. 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research. 

[FR Doc. 78 32122 Filed 11-16-78: 8:45 ami 


[4510-28-M] 

[TA-W-3507] 

DAM UNIFORM CO., INC., SALEM, MASS. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3507: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
April 13. 1978 in response to a worker 
petition received on April 3. 1978 
which was filed on behalf of workers 
and former workers producing 
women’s blouses and shirts at D Sc M 
Uniform Co., Inc., Salem, Mass. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
April 25, 1978 (43 FR 17552). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of D Sc M 
Uniform Co., Lie., its customers, the 
U.S. Department of Commerce, the 
U.S. International Trade Commission, 
industry analysts and Department 
files. 

In order to make an affirmative de¬ 
termination and Issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of women’s blouses and 
shirts increased from 30,273 thousand 
dozen in 1976 to 30,849 thousand 
dozen in 1977. In the first quarter of 
1978, imports of blouses increased to 
10,186 thousand dozen compared to 
8,280 thousand dozen in the first quar¬ 
ter of 1977. The ratio of imports to do¬ 
mestic production remained relatively 
constant from 1975 to 1976 at 70.3 per¬ 
cent and declined slightly to 69.7 per¬ 
cent in 1977. 

D Sc M Uniform Co. was a contractor 
working exclusively from 1970 to Sep¬ 
tember of 1977 for a Boston blouse 
manufacturing firm. From 1976 to 
1977. this manufacturer experienced a 
substantial drop in its unit sales and 
by September of 1977 could no longer 
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provide work to D & M Uniform. After 
losing these contracts, D & M Uniform 
could not find steady work from other 
blouse manufacturers. The Boston 
manufacturer who had supplied work 
to D & M Uniform attempted to make 
up for the reduction in blouse sales by 
going into other items such as pants, 
skirts, and blazers; but D Sc M Uni¬ 
form was not equipped to make these 
garments. 

Surveys, conducted by the U.S. De¬ 
partment of Labor, with manufactur¬ 
ers in the blouse industry and their 
customers have shown that manufac¬ 
turers have been losing sales since 
1975 as customers turn to lower-priced, 
imported blouses. Department surveys 
have been confirmed by industry 
import data which show that over the 
past 5 years, U.S. imports of women’s 
blouses and shirts have nearly doubled 
and the ratio of imports to domestic 
production has risen from 50 percent 
in 1973 to 70 percent in 1977. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with 
women’s blouses and shirts produced 
at D & M Uniform Co., Inc., Salem. 
Mass, contributed importantly to the 
decline in sales and production and to 
the total or partial separation of work¬ 
ers at the firm. In accordance with the 
provisions of the Act. I make the fol¬ 
lowing certification: 

All workers of D & M Uniform Co., Inc., 
Salem, Mass, who became totally or partial¬ 
ly separated from employment on or after 
December 16. 1977 are eligible to apply for 
adjustment assistance under Title II. Chap¬ 
ter 2 of the Trade Act of 1974. 

Signed at Washington. D.C., this 7th 
day of November 1978. 

James F. Taylor, 
Director, Office of Management, 
Administration and Planning. 
[FH Doc. 78-32123 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

[TA-W-3567] 

FMC CORP., FREDERICKSBURG, VA. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3567: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
May 3, 1978 in response to a worker 
petition received on April 19. 1978 
which was filed by the Amalgamated 
Clothing & Textile Workers Union on 


behalf of workers formerly producing 
cellophane film at the Fredericksburg, 
plant of FMC Corp. 
he Notice of Investigation was pub¬ 
lished in the Federal Register on 
May 16. 1978 (43 FR 21068). No public 
hearing was requested and none was 
held. 

The determination w r as based upon 
information obtained principally from 
officials of FMC Corp., its customers, 
U.S. Department of Commerce, the 
U.S. International Trade Commission, 
industry analysts and Department 
files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met. the following criterion has 
not been met: 

that increases of imports of articles like or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed Importantly to the separations, 
or threat thereof, and to the absolute de¬ 
cline in sales or production. 

FMC Corp.’s Film Division had two 
plants producing cellophane: Marcus 
Hook, Pa. and Fredericksburg, Va. 
FMC closed its Marcus Hook plant in 
January 1977, and closed its Freder¬ 
icksburg. Va. plant in March 1978. 
Subsequent to the closure of the Fre¬ 
dericksburg. Va. plant, FMC has 
ceased producing cellophane and is 
selling off its inventory. 

The overriding factor in the closure 
of FMC’s cellophane plants, as well as 
plants operated by other domestic cel¬ 
lophane manufacturers is the increas¬ 
ing substitution of less costly plastic 
films for cellophane in the packaging 
industry. Consumption of cellophane 
by the meat, bakery, and tobacco in¬ 
dustries fell sharply in the period 
from 1960 to 1977. Cellophane was re¬ 
placed by PVC film, polyethelene and 
oriented polypropylene. These films, 
produced from petrochemicals, are 
manufactured at a low r er cost than cel¬ 
lophane, but are able to meet market 
place requirements for package per¬ 
formance. Declining demand for cello¬ 
phane contributed to excess capacity 
in the industry, which further escalat¬ 
ed plant closings by major cellophane 
producers. 

Aggregate data reflects the subsitu- 
tion of transparent plastic films for 
cellophane. U.S. production and con¬ 
sumption of cellophane dropped 12 
percent and 10 percent respectively 
from 1976 to 1977. U.S. production of 
polypropylene and polyethelene in¬ 
creased by 14 percent and 12 percent, 
respectively, during the same period. 

The customer survey conducted by 
the Department of Labor, revealed 
that major purchasers of cellophane 


were forced to switch to foreign 
sources after FMC and other domestic 
producers closed their plants. In 1977, 
when the Fredericksburg plant was 
still in operation, increased import 
purchases by customers who decreased 
purchases from FMC, constituted an 
insignificant percentage of the decline 
in FMC sales in that period. 

Customers stated that the major 
import influence had occurred during 
the second quarter of 1978 subsequent 
to the closure of the Fredericksburg 
plant. 

FMC imported cellophane for a 
short period in 1977 only. These im¬ 
ports were of a type of colored cello¬ 
phane unavailable domestically, and 
were insignificant in relation to both 
company sales and production at the 
Fredericksburg plant. 

Conclusion 

After careful review. I determine 
that all workers of the Fredericksburg. 
Va. plant of FMC Corp. are denied eli¬ 
gibility to apply for adjustment assist¬ 
ance under Title II. Chapter 2 of the 
Trade Act of 1974. 

Signed at Washington. D.C.. this 7th 
day of November 1978. 

Harry J. Gilman, 
Acting Director. Office of 
Foreign Economic Research. 
IFR Doc. 78-32124 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

[TA-W-3686] 

FORMFLEX FOUNDATIONS, INC., SADDLE 
BROOKE, N.J. 

Revised Determination on Reconsideration 

On October 12, 1978 (43 FR 49066) 
the Department of Labor granted ad¬ 
ministrative reconsideration of the 
original negative determination which 
it made pursuant to section 223 of the 
Trade Act of 1974 for all workers at 
the Saddle Brooke, N.J., plant of 
Formflex Foundations, Inc., regarding 
eligibility to apply for worker adjust¬ 
ment assistance. 

Counsel for one of the former work¬ 
ers claimed that the Department erred 
in denying the petition by focusing its 
investigation on the entire Saddle 
Brooke plant instead of on the sewing 
department of that plant. Counsel for 
the worker claimed that the sewing 
department should have been the ap¬ 
propriate subdivision and that the 
ceasing of production with the resul¬ 
tant separations of all the sewers from 
that department on April 1, 1978. ful¬ 
fills all the requirements of section 
222 of the Trade Act of 1974. Counsel 
for the worker further states that the 
sewing department is an appropriate 
subdivision of the firm by virtue of the 
fact that it is distinguishable from 
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other subdivisions of the firm mainly 
by fuction, skill, and pay scale. 

In its reconsideration, the Depart¬ 
ment reviewed the Investigative file 
and performed additional investigative 
functions and determined that produc¬ 
tion and employment of sewers in the 
sewing department ceased on April 1, 
1978. The investigation further re¬ 
vealed that since only sewers were em¬ 
ployed in the sewing department, the 
sewing department is, therefore, dis¬ 
tinguishable by function from other 
departments at the Saddle Brooke 
plant and may be considered an appro¬ 
priate subdivision. 

While there may be an element of 
domestic transfer of sewing jobs from 
the Saddle Brooke plant to other 
Formflex Foundation plants in Puerto 
Rico, employment of sewers in Puerto 
Rico decreased in the third and fourth 
quarters of 1977 compared to their im¬ 
mediately preceding quarters and 31 
percent in the first 5 months of 1978 
compared to the same period in 1977. 

A review of the case file indicates 
that company imports of finished 
sewn brassieres and girdles from Haiti 
increased 65 percent in 1977 compared 
to 1976 and 49 percent in the first 4 
months of 1978 compared to the same 
period in 1977. 

U.S. imports of brassieres, bralettes, 
and bandeaux increased absolutely 
from 8.8 million dozen in 1976 to 9.5 
million dozen in 1977 and further in¬ 
creased 2.2 million dozen in the first 
quarter of 1977 to 2.4 million for the 
same period in 1978. The imports to 
domestic production ratio was 51.6 
percent in 1976 and it has increased in 
every year since 1973. 

U.S. imports of corsets and girdles 
increased absolutely from 231,000 in 
1976 to 269,000 dozen in 1977 and fur¬ 
ther increased from 53,000 dozen in 
the first quarter of 1977 to 72,000 
dozen for the same period in 1978. The 
Imports to domestic production ratio 
was 6 percent in 1976 and it has in¬ 
creased In every year since 1973. 

Conclusion 

Based on additional evidence, a 
review of the entire record and in ac¬ 
cordance with the provisions of the 
Act, I make the following revised de¬ 
termination: 

AH workers in the sewing department of 
the Saddle Brooke. N.J.. plant of Formflex 
Foundations. Inc., who became totally or 
partially separated from employment on or 
after April 25. 1977. are eligible to apply for 
adjustment assistance under Title II. Chap¬ 
ter 2 of the Trade Act of 1974. 


Signed at Washington, D.C., this 
13th day of November 1978. 

James F. Taylor, 
Director , Office of Management* 
Administration and Planning. 
[FR Doc. 78-32449 Filed 11-16-78; 8:45 amj 


[4510-28-M] 

[TA-W-3325] 

FORTUNE SPORTSWEAR, JERSEY CITY, N.J. 

Certificotion Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3325: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
May 8. 1978, in response to a worker 
petition received on April 28, 1978, 
which was filed by the Amalgamated 
Clothing & Textile Workers’ Union on 
behalf of workers and former workers 
producing men’s and women’s leather 
and suede coats and jackets at For¬ 
tune Sportswear. Jersey City. N.J. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
March 24. 1978 (43 FR 12401). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Fortune 
Sportswear, its manufacturer, the U.S. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
must be met. The Department’s inves¬ 
tigation revealed that all of the re¬ 
quirements have been met. 

United States imports of men’s, 
boys', women’s, misses’, juniors* and 
children's leather coats and jackets in¬ 
creased from $115.5 million in 1975, to 
$177.8 million in 1976 and increased in 
1977 to $186.4 million. The import to 
domestic production ratio was 59.5 
percent in 1975 increased to 96.3 per¬ 
cent in 1976 and decreased to 85.3 per¬ 
cent in 1977. 

Fortune Sportswear produces under 
contract for a manufacturer whose 
sales decreased in 1976 compared to 
1975 and in 1977 compared to 1976. A 
survey of this manufacturer’s largest 
customers indicated that customers 
decreased purchases from this manu¬ 
facturer in 1977 while increasing pur¬ 
chases of imported leather coats and 
jackets. 


Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. I conclude 
that imports of articles like or directly 
competitive with men’s and women’s 
leather and suede coats and jackets 
produced by Fortune Sportswear, 
Jersey City, N.J., contributed impor 
tantly to the decline in sales and pro¬ 
duction and to the total or partial sep¬ 
aration of workers at that plant. In ac¬ 
cordance with the provisions of the 
Act, I make the following certification: 

All workers of Fortune Sportswear. Jersey 
City, N.J. who became totally or partially 
separated from employment on or after 
February 10, 1977. and before March 3. 
1978. are eligible to apply for adjustment as¬ 
sistance under Title II. Chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C.. this 7th 
day of November 1978. 

James F. Taylor, 

' Director , Office of Management* 
Administration and Planning. 

[FR Doc. 78-32125 Filed 11-16-78: 8:45 ami 


[4510-28-M] 

[TA-W-3788] 

HERCULES TROUSER CO., INC., COLUMBUS, 
OHIO 

Termination of Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, an investigation was initi¬ 
ated on May 31. 1978. in respoonse to a 
worker petition received on May 28. 
1978, which was filed by the Amalga 
mated Clothing 6c Textile Workers 
Union on behalf of workers and 
former workers engaged in shipping 
men’s dress pants and leisure suits at 
the Columbus, Ohio plant of Hercules 
Trouser Co., Inc. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
June 20, 1978 (43 FR 26497). No public 
hearing was requested and none was 
held. 

In a letter dated November 3, 1978 
the petitioner, the Amalgamated 
Clothing Sc Textile Workers’ Union 
withdrew the petition for Hercules 
.Trouser Co.. Columbus. Ohio.(TA-W- 
3788). Therefore, continuing the pre¬ 
sent investigation would serve no pur¬ 
pose. Consequently the investigation 
has been terminated. 

Signed at Washington D.C. this 8th 
day of November 1978. 

Marvin M. Fooks, 
Director, Office of 
Trade Adjustment Assistance. 

[FR Doc 78-32450 Filed 11-16-78; 8:45 am] 
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[4510-28-M] 

[TA-W-31471 

JERROLD ELECTRONICS CORP., CHICOPEE, 
MASS. 

Ccrtificotion Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3147: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
February 16. 1978. in response to a 
worker petition received on January 
30. 1978, which was filed by the Inter¬ 
national Brotherhood of Electrical 
workers on behalf of workers and 
former workers producing cable sys¬ 
tems of equipment and master anten¬ 
na systems at General Instrument 
Corp.. Jerrold Electronics Division, 
Chicopee. Mass. The investigation re¬ 
vealed that Jerrold Electronics is a 
wholly owned subsidiary of General 
Instrument Corp. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
March 3. 1978 (43 FR 8862). No public 
hearing w r as requested and none was 
held. 

The determination was based upon 
information obtained principally from 
officials of Jerrold Electronics Corp.. 
the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion, industry analysts, and Depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligiblity re¬ 
quirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of C.A.T.V. equipment 
increased both absolutely and relative 
to domestic shipment during 1977 
compared to 1976 and during the first 
half of 1978 compared to the first half 
of 1977. 

The Chicopee, Mass, plant is the 
only domestic production facility of 
Jerrold Electronics Corp. A production 
facility in Nogales. Mexico was opened 
by the company in 1970. As a result of 
a corporate decision by Jerrold, cer¬ 
tain production lines of CATV equip¬ 
ment were transferred from the Chico¬ 
pee facility to the Nogales plant. A 
transfer of printed circuit board pro¬ 
duction from Chicopee to Nogales oc¬ 
curred during October 1977, and a 
transfer of production of amplifiers 
from Chicopee to Nagales began in 
January 1978; the amplifier produc¬ 
tion line at Nogales was fully oper¬ 
ational by May 1, 1978. Imports by 
Jerrold from the Nogales facility , in¬ 
creased relative to the value of produc¬ 


tion at Chicopee in fiscal (March to 
February) 1978, compared to fiscal 
1977 and continued to increase in the 
first 4 months of fiscal 1979. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. I conclude 
that increases of imports of articles 
like or directly competitive with cable 
systems of equipment and master an¬ 
tenna systems (CATV) produced at 
Jerrold Electronics Corp., Chicopee. 
Mass., contributed importantly to the 
decline in production and to the total 
or partial separation of workers of 
that facility. In accordance with the 
provisions of the Act. I make the fol¬ 
lowing certification: 

All workers of the Chicopee. Mass., plant 
of Jerrod Electronics Corp.. who becortie to¬ 
tally or partially separated from employ¬ 
ment on or alter January 26, 1977. are certi¬ 
fied eligible to apply for adjustment assist¬ 
ance under Title II, Chapter 2 of the Trade 
Act of 1974. 

Signed at Washington. D.C., this 7th 
day of November 1978. 

James F. Taylor. 

Director , Office of Management 
Administration and Planning. 

[FR Doc. 78-32126 Filed 11-18-78: 8:45 ami 


[4510-28-M] 

ITA-W-40491 

LAWRENCE MAID FOOTWEAR, INC., 
LAWRENCE, MASS. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-4049: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
Act. 

The investigation was initiated on 
August 8, 1978. in response to a w r orker 
petition received on August 4. 1978, 
which was filed on behalf of workers 
and former workers producing 
women’s dress shoes and* casual shoes 
at Lawrence Maid Footw-ear, Inc., Law¬ 
rence, Mass. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
August 29. 1978 (43 FR 3634). No 
public hearing was requested and none 
w as held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Lawrence 
Maid Footwear. Inc., its customers, the 
American Footwear Industries Associ¬ 
ation. the U.S. Department of Com¬ 
merce. the U.S. International Trade 
Commission, industry analysts, and 
Department files. 


On September 16, 1976, the Depart 
ment of Labor issued a certification of 
eligibility to apply for adjustment as¬ 
sistance for employees producing 
w'omen’s and misses’ shoes at Law¬ 
rence Maid Footwear. Lawrence. 
Mass., a division of W. R. Grace & Co.. 
New York. 

Ii\ order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the Act 
must be met. The Department’s inves¬ 
tigation revealed that all of the re¬ 
quirements have been met. 

The women's dress shoes and casual 
shoes produced by Law r rence Maid 
Footwear. Inc.. Lawrence. Mass., are 
included in the import category 
•’Women’s Nonrubber Footwear. 
Except Athletic.” U.S. imports of this 
category, expressed as a percentage of 
domestic production, increased from 

131.6 in 1976 to 137.3 in 1977. and from 

139.7 in the first half of 1977 to 143.3 
in the first half of 1978. Imports in¬ 
creased absolutely from 100.6 million 
pairs in the first half of 1977 to 105.6 
million pairs in the first half of 1978. 

Firms, representing a significant 
portion of Lawrence Maid Footwear’s 
sales in 1976 and 1977. reported that 
they decreased purchases from the 
subject firm while increasing pur¬ 
chases of imports. In the first half of 
1978 as compared to the time period in 
1977. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. I conclude 
that increased imports of articles like 
or directly competitive with women’s 
dress shoes and casual shoes produced 
at Law T rence Maid Footwear, Inc., Law¬ 
rence. Mass., contributed importantly 
to the decline in sales and to the sepa¬ 
ration of workers at that plant. In ac¬ 
cordance with the provisions of the 
Act. I make the following certification: 

All workers of Lawrence Maid Footwear. 
Inc., Lawrence, Mass., engaged in employ¬ 
ment related to the production of women’s 
dress shoes and women's casual shoes who 
became totally or partially separated from 
employment on or alter September 16. 1978, 
are eligible to apply for adjustment assist¬ 
ance under Title II, Chapter 2 of the Trade 
Act of 1974. 

Signed at Washington. D.C., this 
13th day of November 1978. 

James F. Taylor, 
Director, Office of Management, 
Administration and Planning. 

[FR Doc. 78-32451 Filed 11-16-78; 8:45 am) 
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[4510-28-M] 

[TA-W-3757, 3758, 3759] 

M. WILE & CO., INC., ELMWOOD AVENUE, 

BUFFALO, N.Y., DUNKIRK, N.Y., GOODELL 

STREET, BUFFALO, N.Y. 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3757. 3758 and 3759: Investiga¬ 
tion regarding certification of eligibil¬ 
ity to apply for worker adjustment as¬ 
sistance as prescribed in section 222 of 
the Act. 

The investigation was initiated on 
May 23, 1978, in response to a worker 
petition received on May 15, 1978, 
which was filed by the Amalgamated 
Clothing & Textile Workers’ Union on 
behalf of workers and former workers 
producing men’s tailored clothing at 
the Elmwood Avenue. Buffalo. N.Y., 
plant (TA-W-3757) the Dunkirk. N.Y., 
plant (TA-W-3758) and the Goodell 
Street. Buffalo. N.Y., plant (TA-W- 
3759) of M. Wile & Co.. Inc. 

The Department’s investigation re¬ 
vealed that M. Wile & Co., Inc., pro¬ 
duced men’s tailored suits and men’s 
sport jackets. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
June 6. 1978 (43 FR 24633). No public 
hearing w r as requested, and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of M. Wile & 
Co., Inc., its customers, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, industry 
analysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With 
respect to workers at the Elmwood 
Avenue, Buffalo, N.Y., and Dunkirk, 

N. Y., plants, without regard to wheth¬ 
er any of the other criteria have been 
met. the following criterion has not 
been met: 

that a significant number or proportion of 
the workers in the workers’ firm, or an ap¬ 
propriate subdivision thereof, have become 
totally or partially separated, or are threat¬ 
ened to become totally or partially separat¬ 
ed. 

Pursuant to the requirements of 29 
CFR 90.2, total or partial separations 
must be the equivalent to a total un¬ 
employment of 5 percent or 50 work¬ 
ers, whichever is less, or a reduction in 
hours worked to 80 percent or less of 
average weekly hours. 

Evidence developed In the/Depart¬ 
ment’s investigation revealed that the 


total number of workers experiencing 
involuntary separations during the 
period from May 11, 1977, one year 
prior to the signature date of the peti¬ 
tions, to the present at the Elmwood 
Avenue, Buffalo. N.Y., plant and the 
Dunkirk. N.Y.. plant of M. Wile & Co., 
amounted to less than 5 percent of the 
workforce and less than 50 workers in 
each plant, respectively. Average 
hours worked by employees in the re¬ 
spective plants were not reduced to 80 
percent or less of employees’ average 
weekly hours during the period from 
May 11, 1977 to the present. 

There is no immediate threat to em¬ 
ployment for the workers at the Elm¬ 
wood Avenue, Buffalo. N.Y., plant and 
the Dunkirk, N.Y., plant of M. Wile & 
Co., Inc. 

With respect to workers at the Goo¬ 
dell Street. Buffalo. N.Y., plant, with¬ 
out regard to whether any of the 
other criteria have been met. the fol¬ 
lowing criterion has not been met: 

that sales or production, or both, of the 
firm or subdivision have decreased absolute¬ 
ly. 

Coat production at the Elmwood 
Avenue plant increased from 1976 to 
1977 and increased in the first 5 
months of 1978 compared to the first 5 
months of 1977. 

Conclusion 

After careful review I determine 
that all workers at the- Elmwood 
Avenue. Buffalo. N.Y., Dunkirk, N.Y., 
and Goodell Street, Buffalo. N.Y., 
plants of M. Wile & Co., Inc., are 
denied eligibility to apply for adjust¬ 
ment assistance under Title II, Chap¬ 
ter 2 of the Trade Act of 1974. 

Signed at Washington, D.C. this 9th 
day of November 1978. 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research, 
(FR Doc. 78-32452 Filed 11-16-73; 8:45 am] 


[4510-28-M] 

[TA-W-4039] 

MARSHALL RAY CORP., TROY, N.Y. 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-4039: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
Act. 

The investigation was initiated on 
August 7, 1978, in response to a worker 
petition received on July 17. 1978, 
which was filed by the Amalgalated 
Clothing & Textile Workers’ Union on 


behalf of workers and former workers 
producing men’s sportcoats and leisure 
suits. The investigation revealed that 
the plant produces men’s sportcoats 
exclusively. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
August 29,1978 (43 FR 38635). No 
public hearing was requested and none 
was held. 

The determination was based upon 
information obtained principally from 
officials of the Marshall Ray Corp., 
the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion. industry analysts, and Depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

that increases of Imports of articles like or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed importantly to the separations, 
or threat thereof, and to the absolute de¬ 
cline in sales or production. 

The Department’s investigation re¬ 
vealed that imports of men’s and boys’ 
tailored dress coats and sportcoats de¬ 
creased in quantity from 6.965 thou¬ 
sand units in 1976 to 6,269 thousand 
units in 1977 and decreased from 3,537 
thousand units in the first half of 1977 
to 3,237 thousand units in the first 
half of 1978. The ratio of imports to 
domestic production decreased from 
30.0 percent in 1976 to 26.5 percent in 
1977. 

Conclusion 

After careful review, I determine 
that all workers of Marshall Ray 
Corp.. Troy. N.Y.. are denied eligibility 
to apply for adjustment assistance 
under Title II, Chapter 2 of the Trade 
Act of 1974. 

Signed at Washington. D.C.. this 7th 
day of November 1978. 

James F. Taylor, 
Director , Office of Management, 
Administration and Planning. 

[FR Doc 78-32127 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

[TA-W-3972] 

NEKO TOGS, PATERSON, N.J. 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-3972: Investigation re¬ 
garding certification of eligibility to 
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apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 

Act. 

The Investigation was initiated on 
July 13, 1978, in response to a worker 
petition received on July 10, 1978, 
which was filed by the International 
Ladies* Garment Workers’ Union on 
behalf of workers and former workers 
producing children’s dresses at Neko 
Togs, Paterson, N.J. 

The Notice of Investigation was pub¬ 
lished In the Federal Register on 
July 28. 1978 (43 FR 32885). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Neko 
Togs, Benco Togs, Inc. (the parent 
Company of Neko Togs), its custom¬ 
ers, the National Cotton Council of 
America, the U.S. Department of Com¬ 
merce, the U.S. International Trade 
Commission, industry analysts, and 
Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. Without regard to 
w hether any of the other criteria have 
been met, the following criterion has 
not been met: 

that increases of imports of articles like or 
directly competitive with articles produced 
by the firm or subdivision have contributed 
importantly to the total or partial separa¬ 
tion. or threat thereof, and to the absolute 
decline in sales or production. 

Neko Togs markets the children’s 
dresses it produces through its parent 
company, Benco Togs, Inc., New York, 
N.Y. A survey of a significant portion 
of Benco Togs’ customers Indicated 
that in general, customers that de¬ 
creased purchases from the subject 
firm did not increase purchases of im¬ 
ported children's dresses in 1977 as 
compared to 1976, or in the first half 
of 1978 as compared to the same 
period in 1977. 

Conclusion 

After careful review, I determine 
that all workers of Neko Togs, Pater¬ 
son, N.J., are denied eligibility to 
apply for adjustment assistance under 
Title II. Chapter 2 of the Trade Act of 
1974. 

Signed at Washington, D.C. this 6th 
day of November 1978. 

James F. Taylor, 

Directo r, Office of Management. 
Administration and Planning. 

(FR Doc. 78-32128 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

[TA-W-36921 

NEW BRUNSWICK CHILDREN'S COAT CO., 
HIGHLAND PARK, N.J. 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-3692: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
Act. 

The investigation was initiated on 
May 8, 1978, in response to a worker 
petition received on April 28, 1978, 
which was filed by the International 
Ladies’ Garment Workers’ Union on 
behalf of workers and former workers 
producing children’s coats at New 
Brunswick Children’s Coat Co., High¬ 
land Park, N.J. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
May 26. 1978 (43 FR 22793). No public 
hearing was requested and none was 
held. 

The determination was based upon 
information obtained principally from 
officials of New Brunswick Children’s 
Coat Co., its customers (manufactur¬ 
ers). customers of the manufacturers, 
the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion, the National Cotton Council of 
America, industry analysts, and De¬ 
partment files. 

In order to make an affirmative de¬ 
termination and Issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

that Increases of imports of articles like or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed Importantly to the separations, 
or threat thereof, and to the absolute de¬ 
cline in sales or production. 

U.S. imports of women’s, misses*, 
and children’s coats and jackets in¬ 
creased from 2,252 thousand dozen in 
1976 to 2,723 thousand dozen In 1977. 
The ratio of imports to domestic pro¬ 
duction increased from 48.3 percent in 
1976 to 54.9 percent in 1977. Imports 
declined from 590 thousand dozen in 
the first quarter of 1977 to 572 thou¬ 
sand dozen in the first quarter of 1978. 

Subsequent to the earliest impact 
date which could be set under the law, 
April 25, 1977. there were no signifi¬ 
cant layoffs until November 1977, 
when the layoffs typical to the firm 
and the industry occurred. Employ¬ 
ment at New Brunswick Children’s 


Coats increased in the first 5 months 
of 1978 compared with the same 
period of 1977. 

Conclusion 

After careful review, I determine 
that all workers of New Brunswick 
Children’s Coat Co., Highland Park. 
N.J., are denied eligibility to apply for 
adjustment assistance under Title II, 
Chapter 2 of the Trade Act of 1974. 

Signed at Washington. D.C., this 7t.h 
day of November 1978. 

James F. Taylor, 
Director , Office of Management. 

Adminstration and Planning. 

(FR Doc. 78-32129 Filed 11-16-78: 8:45 am) 


[4510-28-M] 

[TA-W-41391 

PARKER MANUFACTURING CO., WORCESTER, 
MASS., NORTHBORO, MASS. 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4139: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
September 6. 1978 in response to a 
worker petition received on September 
5, 1978 which was filed on behalf of 
workers and former workers producing 
hand tools at the Parker Manufactur¬ 
ing Co., Worcester, Mass. The Investi¬ 
gation revealed that the Parker Manu¬ 
facturing Co. also operates a plant in 
Northboro, Mass, which represents an 
integrated part in the production of 
the hand tools produced at the 
Worcester plant. The investigation 
was expanded to include the North¬ 
boro plant. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on Sep¬ 
tember 29. 1978 (43 FR 44935). No 
public hearing was requested and none 
was held. 

The determination was based upon 
information obtained principally from 
officials of the Parker Manufacturing 
Co., and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

That sales or production, or both, of the 
firm of subdivision have decreased absolute¬ 
ly. 
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Sales at the Parker Manufacturing 
Co. increased in 1977 compared to 1976 
and in the first three quarters of 1978 
compared to the same period in 1977. 
Production at the Parker Manufactur¬ 
ing Co. also increased in 1977 com¬ 
pared to 1976 as well as in the period 
January through August 1978 com¬ 
pared to the same period in 1977. 

Conclusion 

After careful review, I determine 
that all workers of the Worcester and 
Northboro, Mass, plants of the Parker 
Manufacturing Co. be denied eligibil¬ 
ity to apply for adjustment assistance 
under Title II, Chapter 2 of the Trade 
Act of 1974. 

Signed at Washington, D.C. this 
13th day of November 1978. 

James F. Taylor, 
Director , Office of Management, 
Administration and Planning. 

[PR Doc. 78-32453 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

[TA-W-31981 

PETROCELLI CLOTHES, NEW YORK, N.Y. 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3198: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
February 22, 1978 in response to a 
worker petition received on February 
6. 1978 which w r as filed by the Amalga¬ 
mated Clothing and Textile Workers* 
Union on behalf of workers and 
former workers producing men's and 
boys* tailored clothing. The investiga¬ 
tion revealed that men's suits, sport¬ 
coats, and trousers were produced. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
March 3. 1978 (43 FR 8863). No public 
hearing was requested and none w r as 
held. 

The determination was based upon 
information obtained principally from 
officials of Petrocelli Clothes, the U.S. 
Department of Commerce, the U.S. In¬ 
ternationa] Trade Commission, indus¬ 
try analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

That a significant number or proportion of 
the workers In the workers' firm, or an ap¬ 


propriate subdivision thereof, have become 
totally or partially separated, or are threat¬ 
ened to become totally or partially separat¬ 
ed. 

The Department's investigation re¬ 
vealed that the average employment 
of workers at Petrocelli Clothes and 
its subdivisions increased in 1977 com¬ 
pared to 1976. Average employment 
remained constant for the first half of 
1978 compared to that for 1977. 

Average weekly hours worked in¬ 
creased in 1977 over 1976 and did not 
change significantly in the first half of 
1978 compared with the first half of 
1977. 

There is no immediate threat of sep¬ 
aration of workers at this firm. 

Workers at Petrocelli Clothes and its 
subdivisions were previously certified 
as eligible to apply for adjustment as¬ 
sistance on February 18. 1976 (TA-W- 
363). That certification expired on 
February 18, 1978. 

Conclusion 

After careful review, I determine 
that all workers of Petrocelli Clothes 
and its subdivisions, located in New 
York, N.Y., are denied eligibility to 
apply for adjustment assistance under 
Title II, Chapter 2 of the Trade Act of 
1974. 

Signed at Washington. D.C., this 7th 
day of November 1978. 

James F. Taylor, 
Director, Office of Management, 
Administration and Planning. 
[FR Doc. 78-32130 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

CTA-W-3263] 

Q-T SHOE MANUFACTURING CO., INC, 
LEBANON, PA., PATERSON, N.J. 

Determination* Regarding Eligibility To Apply 
for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents in the results 
of TA-W-3263: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
February 27. 1978 in response to a 
worker petition received on February 
13, 1978, which was filed on behalf of 
workers and former workers producing 
women’s casual footwear at Q-T Shoe 
Manufacturing Co.. Inc., Lebanon, Pa. 
The investigation was expanded to in¬ 
clude the workers at the company’s 
Paterson, N.J. plant. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
March 14. 1978 (43 FR 10648). No 
public hearing was requested and none 
was held. 


The information upon w r hich the de¬ 
termination was made was obtained 
principally from officials of Q-T Shoe 
Manufacturing Co., Inc., its customers, 
the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion. Industry analysts and Depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the Act 
must be met. With respect to workers 
producing women's casual footwear at 
the Paterson, N.J. plant of Q-T Shoe 
Manufacturing Co., Inc., without 
regard to whether any of the other 
criteria have been met, the following 
criterion has not been met: 

That a significant number or proportion of 
the workers In the workers* firm, or an ap¬ 
propriate subdivision thereof, have become 
totally or partially separated, or are threat¬ 
ened to become totally or partially separat¬ 
ed. 

Evidence developed in the course of 
the investigation revealed that total or 
partial separation did not occur at the 
Paterson, N.J. plant. 

Employment of production workers 
at Paterson did not change from 1976 
to 1977. Layoffs occurred in the 
second half of 1976 up to December of 
that year, more than 1 year prior to 
the date of the petition. In the first 
two quarters of 1977 workers were 
being recalled from the 1976 layoffs. 
From the third quarter of 1977 to the 
second quarter of 1978 employment in¬ 
creased every quarter compared to the 
same quarter of the previous year. 
Hours per worker remained stable 
throughout the period. 

With respect to workers producing 
women’s casual footwear at the Leba¬ 
non. Pa. plant of Q-T Shoe Manufac¬ 
turing Co., Inc., It is concluded that all 
of the requirements have been met. 

U.S. imports of women’s and misses’ 
nonrubber footwear, except athletic 
increased from 190.7 million pairs in 
1975 to 195.5 million pairs in 1976 and 
decreased to 181.8 million pairs in 
1977. In the first quarter of 1978 im¬ 
ports increased to 56.3 million pairs 
compared to 48.9 million pairs in the 
same period of 1977. 

The ratio of imports to domestic 
production Increased from 114.0 per¬ 
cent in 1976 to 119.2 percent in 1977 
and increased from 126.0 percent in 
the first quarter of 1977 to 132.2 per¬ 
cent in the same period of 1978. 

A survey of customers of Q-T Shoe 
Manufacturing Co.. Inc. revealed that 
several customers increased purchases 
of imported women's nonrubber shoes 
and decreased purchases from the sub¬ 
ject firm in 1977 and in the first quar¬ 
ter of 1978. 
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Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or direct¬ 
ly competitive with women’s casual 
shoes produce by Q-T Shoe Manufac¬ 
turing Co.. Inc., Lebanon, Pa. contrib¬ 
uted importantly to the decline in pro¬ 
duction and to the total or partial sep¬ 
aration of workers at the plant. In ac¬ 
cordance with the provisions of the 
Act. I make the following certification: 

All workers at Q-T Shoe Manufacturing 
Co.. Inc.. Lebanon. Pa. who became totally 
• >r partially separated from employment on 
or after November 30. 1977. and before May 
1. 1978. are eligible to apply for adjustment 
assistance under Title II. Chapter 2 of the 
Trade Act of 1974. 

I further determine that all workers 
at the Paterson, N.J. plant of Q-T 
Shoe Manufacturing Co., Inc., are 
denied eligibility to apply for adjust¬ 
ment assistance under Title II, Chap¬ 
ter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 7th 
day of November 1978. 

James F. Taylor, 
Director, Office of Management, 
Administration and Planning. 
[FR Doc. 78-32131 Filed 11-16-78; 8:45 ami 


(4510-28-M] 

[TA-W-3606] 

RIVERSIDE MANUFACTURING CO., ELMWOOD 
PARK, N.J. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3606: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigaton was initiated on 
May 8. 1978 in response to a worker 
petition received on April 28, 1978 
which was filed by the International 
Ladies’ Garment Workers’ Union on 
behalf of workers and former workers 
producing ladies’ coats at Riverside 
manufacturing Co.. Paterson, N.J. The 
investigation revealed that the plant is 
located in Elmwood Park, N.J. not Pa¬ 
terson, N.J. 

On February 8, 1978, the Office of 
Trade Adjustment Assistance issued a 
negative determination regarding eligi¬ 
bility to apply for adjustment assist¬ 
ance for workers at Riverside Manu¬ 
facturing Co., Elmwood Park, N.J. 
(TA-W-2258). 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
May 26, 1978 (43 FR 22793). No public 
hearing was requested and none was 
held. 


The information upon w'hich the de¬ 
termination was made was obtained 
principally from officials of Riverside 
Manufacturing Co., its customers 
(manufacturers), customers of the 
manufacturers, the U.S. Department 
of Commerce, the U.S. International 
Trade Commission, the National 
Cotton Council of America, industry 
analysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
been met: 

that increases of imports of articles like or 
directly competitive with articles produced 
by the firm or subdivision have contributed 
importantly to the total or partial separa¬ 
tion, or threat thereof, and to the absolute 
decline in sales or production. 

The Department conducted a survey 
of the principal manufacturers who 
contracted work with Riverside in 1976 
and 1977. Manufacturers that account¬ 
ed for 100 percent of sales in 1977 did 
not purchase imported ladies’ coats 
nor did they use foreign contractors in 
1976, 1977, or 1978. One manufactur¬ 
ers’ sales declined in 1977 compared to 
1976. A survey of this manufacturer’s 
customers revealed that, in general, re¬ 
spondents did not reduce purchases 
for the manufacturer while also in¬ 
creasing purchases of imports. 

Conclusion 

After careful review, I determine 
that all workers of Riverside manufac¬ 
turing Co.. Elmwood Park, N.J. are 
denied eligibility to apply for adjust¬ 
ment assistance under Title II, Chap¬ 
ter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 7th 
day of November 1978. 

James F. Taylor, 
Director, Office of Management, 
Administration and Planning. 

[FR Doc. 78-32132 Filed 11-16-78; 8:45 am) 


[4510-28-M] 

[TA-W-36733 

RUTGERS CLOAK MANUFACTURING CO., INC, 
EAST BRUNSWICK, N.J. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section -223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-3673: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
Act. 


The investigation was initiated on 
May 8, 1978, in response to a worker 
petition received on April 28, 1978, 
which was filed by the International 
Ladies’ Garment Workers’ Union on 
behalf of workers and former workers 
producing children’s coats at Rutgers 
Cloak Manufacturing Co., Inc., East 
Brunswick, N.J. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
May 28. 1978 (43 FR 22793). No public 
hearing w r as requested and none was 
held. 

The determination w r as based upon 
information obtained principally from 
officials of Rutgers Cloak Manufactur¬ 
ing Co., Inc., its customers, the U.S. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, the 
National Cotton Council of America, 
industry analysts, and Department 
files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of women’s, misses', 
and children’s coats and jackets in¬ 
creased from 2,252 thousand dozen in 
1976 to 2,723 thousand dozen in 1977. 
Imports declined from 590 thousand 
dozen in the first quarter of 1977 to 
572 thousand dozen in the first quar¬ 
ter of 1978. The ratio of imports to do¬ 
mestic production increased from 48.3 
percent in 1976 to 54.9 percent in 1977. 

The Department conducted a survey 
of customers of Rutgers Cloak Manu¬ 
facturing Co.. Inc. Customers that ac¬ 
counted for a significant portion of 
Rutgers’ sales in 1976 reduced pur¬ 
chases from Rutgers and increased 
purchases of imported children’s coats 
in 1977 compared to 1976. Customers 
that accounted for a significant por¬ 
tion of Rutgers sales in 1977 reduced 
purchases from Rutgers and increased 
purchases of imported children’s coats 
in the first half of 1978 compared to 
the first half of 1977. 

Conclusion 

After careful review' of the facts ob¬ 
tained in the investigation. I conclude 
that increases of imports of articles 
like or directly competitive with the 
children’s coats produced at Rutgers 
Cloak Manufacturing Co.. Inc., East 
Brunswick, N.J., contributed impor¬ 
tantly to the decline in sales or pro¬ 
duction and to the total or partial sep¬ 
aration of workers at that firm. In ac¬ 
cordance with the provisions of the 
Act, I make the following certification: 

All workers of Rutgers Cloak Manufactur¬ 
ing Co.. Inc., East Brunswick, N.J.. who 
became totally or partially separated from 
employment on or after April 25, 1977, are 
eligible to apply for adjustment assistance 
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under Title II, Chapter 2 of the Trade Act 
of 1974. 

Signed at Washington, D.C. this 
13th day of November 1978. 

James F. Taylor, 
Director , Office of Management, 
Administration and Planning. 
[FR Doc. 78-32454 Filed 11-16-78; 8:45 am] 


[4510-28-MJ 

CTA-W-4029] 

SANDVIK CONVEYOR, INC, HURFFVILLE, N.J. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-4029: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
Act. 

The investigation was initiated on 
August 2, 1978, in response to a worker 
petition received on July 28, 1978, 
which was filed on behalf of all work¬ 
ers and former workers producing 
steel belt conveyors and processing 
units at the Hurffville, N.J., plant of 
Sandvik Conveyor, Inc. The investiga¬ 
tion revealed that the workers pro¬ 
duced textile dryers and conveyors, 
primarily conveyors. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
August 11, 1978 (43 FR 35759). No 
public hearing was requested and none 
was held. 

The determination was based upon 
information obtained principally from 
officials of Sandvik Conveyor, Inc., the 
U.S. Department of Commerce, the 
U.S. International Trade Commission, 
industry analysts, and Department 
files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

Workers at the Hurffville, N.J., 
plant of Sandvik Conveyor, Inc. pro¬ 
duced two types of products: textile 
dryers and conveyors. The majority of 
production in 1977 and 1978 was con¬ 
veyors. 

U.S. imports of conveyors and con¬ 
veying equipment increased in value in 
1977 to 34.2 million dollars from 16.2 
million dollars in 1976. The ratio of^ 
imports of conveyors and conveying 
equipment increased to 2.1 percent in 
1977 compared to 1.2 percent in 1976. 

Production of conveyors manufac¬ 
tured at the Hurffville plant has been 
transferred to a Sandvik plant located 
outside the United States. Company 


imports of conveyors from this plant 
increased in value in 1977 compared to 
1976 and increased in the first 6 
months of 1978 compared to the first 6 
months of 1977. With the closing of 
production at the Hurffville plant. 
Sandvik Conveyor expects to increase 
its imports of conveyors in the last 
half of 1978. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. I conclude 
that increases of imports of articles 
like or directly competitive with con¬ 
veyors produced at the Hurffville. 
N.J., plant of Sandvik Conveyor. Inc. 
contributed importantly to the decline 
in sales or production and to the total 
or partial separation of workers of 
that firm. In accordance with the pro¬ 
visions of the Act. I make the follow¬ 
ing certification: 

All workers of Sandvik Conveyor, Inc., 
Hurffville, N.J.. who became totally or par¬ 
tially separated from employment on or 
after July 21. 1977, are eligible to apply for 
adjustment assistance under Title II. Chap¬ 
ter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 7th 
day of November 1978. 

James F. Taylor, 
Director , Office of Management, 
Administration and Planning. 

[FR Doc. 78-32133 Filed 11-16-78; 8:45 am) 


[4510-28-M] 

(TA-W-34461 

SANGAMO-WESTON, INC, SPRINGFIELD, ILL. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3446: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
March 30, 1978 in response to a worker 
petition received on March 21, 1978, 
which was filed by the International 
Union, United Automobile, Aerospace 
& Agricultural Implement Workers of 
America on behalf of workers and 
former workers producing electrical 
measuring meters and transformers 
and data recording equipment at the 
Springfield, Ill. plant of Sangamo- 
Weston, Inc. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
April 25. 1978 (43 FR 17551). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Sangamo- 
Weston, Inc., its customers, Schlum- 


berger, Ltd., the U.S. Department of 
Commerce, the U.S. International 
Trade Commission, industry analysts 
and Department files. 

In order to made an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

That increases of Imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

U.S. imports of electricity supply 
meters, also known as electrical meas¬ 
uring meters, were negligible for the 
period 1976 through March, 1978. The 
imports to domestic production ratio 
was less than one-half of 1 percent 
throughout the period. 

A Department of Labor survey of 
customers of Sangamo-Weston’s 
Springfield plant indicated that none 
purchased imported data recording 
equipment from January 1976 through 
June 1978. 

According to another Labor Depart¬ 
ment survey regarding electrical meas¬ 
uring meters and transformers, most 
customers increased purchases from 
Sangamo-Weston in 1977 compared to 
1976 and in the first half of 1978 com¬ 
pared to the first half of 1977. Most 
customers did not purchase any im¬ 
ports during these period. Only one 
customer increased purchases from 
foreign sources in the first half of 1978 
compared to the first half of 1977 
while decreasing purchases from San¬ 
gamo-Weston. However, the value of 
import purchases by this customer was 
insignificant in relation to sales of 
electrical measuring meters and trans¬ 
formers by Sangamo-Weston. 

Subsequent to the closure of the 
Springfield plant, production was 
transferred to other domestic facilities 
of Sangamo-Weston. 

Conclusion 

After careful review, I determine 
that all workers at the Springfield. Ill. 
plant of Sangamo-Weston, Inc. are 
denied eligibility to apply for trade ad¬ 
justment assistance under Title II, 
Chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C. this 9th 
day of November 1978. 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research. 

CFP. Doc. 78-32455 Filed 11-16-78; 8:45 am] 
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[4510-28-M] 

tTA-W-4125 and 4126] 

SOUTHERN DIVISION AND MIDDLE DIVISION 

OF COLORADO & WYOMING RAILWAY CO., 

PUEBLO, COLO. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

Ill accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4125 and 4126: Investigation re¬ 
garding certification of eligibility to 
apply for w T orker adjustment assist¬ 
ance as prescribed in section 222 of the 
Act. 

The investigations were initiated on 
August 31, 1978 in response to a 
worker petition received on August 9, 
1978 which was filed by the Brother¬ 
hood of Maintenance of Way Employ¬ 
ees Mountain Sc Plains Federation on 
behalf of workers and former workers 
engaged in transporting coal from 
CF&I Steel Corp. to an interchange 
(TA-W-4125). transporting raw mate¬ 
rials from the interchanges to the 
plant (CF&I Steel), and transporting 
finished products to commerciaJ inter¬ 
changes (TA-W-4126) at the Southern 
Division and the Middle Division of 
the Colorado & Wyoming Railway Co., 
Pueblo, Colo. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on Sep¬ 
tember 12. 1978 (43 FR 40576). No 
public hearing was requested and none 
was held. 

The determination was based upon 
information obtained principally from 
officials of CFF&I Steel Corp., the 
Colorado & Wyoming Railway Co. and 
Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of the section 222 of the 
Act must be met. With respect to 
workers of the Middle Division, with¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

That a significant number or proportion 
of the workers In the workers’ firm, or an 
appropriate subdivision thereof, have 
become totally or partially separated, or are 
threatened to become totally or partially 
separated. 

With respect to workers of the 
Southern Division, without regard to 
whether any of the criteria have been 
met, the following criterion has not 
been met: 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or subdivision have con¬ 
tributed Importantly to the separations, or 
threat thereof, and to the absolute decline 
in sales or production. 


Average employment at the Middle 
Division of the Colorado & Wyoming 
(C&W) Railway Co. increased in the 
period January to August 1978 com¬ 
pared to the same period in 1977. 
Average employment increased in each 
of the most recent four quarters com¬ 
pared to the same quarter of the previ¬ 
ous year. There is no immediate threat 
of separation to workers of the Middle 
Division of C&W Railway. 

Average employment at the South¬ 
ern Division of the Colorado Sc Wyo¬ 
ming (C&W) Railway Co. did not de¬ 
crease in the period January to August 
1978 compared to the same period in 
1977. At the end of 1977 and in the 
first three months of 1978 all signifi¬ 
cant layoffs were caused by the coal 
strike. There is no immediate threat if 
separation to workers of the Southern 
Division of the C&W Railway. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that all workers of the Middle and 
Southern Divisions of the Colorado & 
Wyoming Railway Co., Pueblo, Colo., 
are denied eligibility to apply for ad¬ 
justment assistance under Title II, 
Chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 7th 
day of November 1978. 

James F. Taylor. 

Director , Office of Management, 
Administration and Planning. 
TFR Doc. 78-32134 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

[TA-W-3512] 

TIMEX COMPONENTS, INC., SOMERSET, N.J. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-3512: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
Act. 

The investigation was initiated on 
April 13, 1978, in response to a worker 
petition received on April 4, 1978, 
which was filed by the International 
Union of Electrical Workers on behalf 
of workers and former workers pro¬ 
ducing liquid crystals and displays for 
digital watches at Timex Components, 
Inc., Somerset, N.J. The investigation 
revealed that the plant primarily pro¬ 
duces liquid crystal displays for watch¬ 
es and clocks. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
April 25. 1978 (43 FR 17552). No public 
hearing was requested and none was 
held. 


The information upon which the de¬ 
termination was made was obtained 
principally from officials of Timex 
Components. Inc., its customers, the 
U.S. Department of Commerce, the 
U.S. International Trade Commission, 
industry analysts, and Department 
files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
elibility to apply for adjustment assist¬ 
ance each of the group eligibilty re¬ 
quirements of section 222 of the Act 
must be met. With respect to workers 
producing liquid crystal displays for 
watches, without regard to whether 
any of the other criteria have been 
met, the following criterion has not 
been met: 

That sales or production, or both, of the 
firm or subdivision have decreased absolute¬ 
ly. 

Timex purchased the Somerset 
plant in April 1976. Timex Compo¬ 
nents, Inc., first received orders for 
liquid crystal displays for watches in 
the same month. Sales of liquid crys¬ 
tal displays for watches by Timex 
Components, Inc., increased in April- 
December 1977 compared to the same 
period of 1976 and increased in the 
first 6 months of 1978 compared to the 
same period of 1977. Sales increased in 
each of the last three quarters of 1977 
compared to the same quarter of 1976 
and increased in each of the first two 
quarters of 1978 compared to the same 
quarter of 1977. 

Production of liquid crystal displays 
for watches began in May 1976. Pro¬ 
duction increased in May-December 
1977 compared to the same period of 
1976 and increased in the first 6 
months of 1978 compared to the same 
period of 1977. Production increased in 
each of the last two quarters of 1977 
compared to the same quarter of 1976 
and increased in each of the first two 
quarters of 1978 compared to the same 
quarter of 1977. 

With respect to workers producing 
liquid crystal displays for clocks, with¬ 
out regard to whether any of the 
other criteria have been met. the fol¬ 
lowing criterion has not been met: 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

The value of U.S. imports of liquid 
crystal displays increased from $0.7 
million in 1976 to $1.0 million in 1977. 
The ratio of imports to domestic pro¬ 
duction decreased from 11.7 percent in 
1976 to 8.6 percent in 1977. The value 
of imports increased from $0.2 million 
in the first 3 months of 1977 to $0.3 
million in the first 3 months of 1978. 
The ratio of imports to domestic pro¬ 
duction Increased from 7.7 percent in 
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the first 3 months of 1977 to 8.6 per¬ 
cent in the first 3 months of 1978. 

Timex Components, Inc., produced 
liquid crytal displays for clocks from 
June 1977 through May 1978. In May 
1978, Timex Components. Inc., discon¬ 
tinued production of liquid crystal dis¬ 
plays for clocks and arranged for out¬ 
standing customer orders to be sup¬ 
plied by another domestic manufac¬ 
turer. 

Conclusion 

After careful review. I determine 
that all workers of Timex Compo¬ 
nents, Inc., Somerset. N.J., are denied 
eligibility to apply for adjustment as¬ 
sistance under Title II. Chapter 2 of 
the Trade Act of 1974. 

Signed aT- Washington, D.C., this 
13th day of November 1978. 

James P. Tavlor, 
Director, Office of Management, 
Administration and Planning. 

[FR Doc. 78-32456 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

[TA-W-3974] 

TITANIUM ENTERPRISES, GREEN COVE 
SPRINGS, TLA. 

Certification Regarding Eligibility To Apply for 
Worfcer Adjuttmcnt Asiifttcnco 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3974: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
July 13, 1978 in response to a worker 
petition received on July 5. 1978 which 
was filed on behalf of workers and 
former workers mining heavy miner¬ 
als, dry mill to produce zircon, rutile, 
ilmenite, monazite, staurolite, and leu-, 
coxene at Titanium Enterprises, 
Green Cove Springs, Fla. The Depart¬ 
ment’s investigation revealed that 
zircon, ilmenite, and rutile represented 
almost all of Titanium Enterprises 
sales. Sales of staurolite, monazite and 
leucoxene are insignificant. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
July 28. 1978 (43 FR 32885-6). No 
public hearing was requested and none 
was held. 

The determination was based upon 
information obtained principally from 
officials of Titanium Enterprises, its 
customers, the U.S. Department of 
Commerce, the U.S. international 
Trade Commission, industry analysts, 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 


requirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

Zircon 

Imports of zircon increased from 
62.643 short tons in 1976 to 65.204 
short tons in 1977 and increased to 
49,193 short tons in the first 6 months 
of 1978 compared to 16,877 short tons 
for the same 1977 period. The ratio of 
imports to domestic production de¬ 
creased slightly from 160.6 percent in 

1976 to 152.0 percent in 1977. For the 
first half of 1978. the ratio increased 
substantially to 229.3 percent com¬ 
pared to 78.7 percent for the same 

1977 period. 

According to Industry sources, the 
leading supplier of zircon to the 
United States is Australia. Australian 
reserves exceed those of the United 
States and are less expensive to recov¬ 
er. Domestic prices of zircon have 
steadily declined from $300 per short 
ton in 1974 to $150 in 1977. As of Sep¬ 
tember, 1978 the domestic price of 
zircon remained at $150 per short ton 
w r hile Australian zircon was priced at 
$140 per short ton. Evidence developed 
during the investigation indicated that 
this downward pressure on market 
prices has forced the company to sell 
at prices below production costs. 

Ilmenite 

Imports of ilmenite have steadily in¬ 
creased from 168,402 tons in 1976 to 
334.990 tons in 1977 and increased to 
151,757 tons in the first half of 1978 
compared to 112,340 tons in the same 
1977 period. The ratio of imports to 
domestic production has also increased 
during this same period from 25.81 
percent in 1976 to 52.46 percent in 
1977 and increased to 49.59 percent in 
the first half of 1978 compared to 
35.19 percent in the same 1977 period. 

The downward pressure on market 
prices from imported ilmenite has re¬ 
duced the ability of domestic produc¬ 
ers to profitably mine and process the 
ore. An analysis of the industry indi¬ 
cates that the average price for ilmen¬ 
ite from 1976-1977 was $55 per ton. 
Foreign ilmenite ran from $15.71-14.81 
per ton in the same period. As of 
August 1978 the average domestic 
price declined to $50 per ton. The 
average world price, however, was ap¬ 
proximately $15 per ton, 70 percent 
below the domestic price. As a conse¬ 
quence, it is increasingly unprofitable 
to continue to mine and produce il¬ 
menite and the company stopped this 
operation on June 30, 1978. 

In addition, the customer purchas¬ 
ing ilmenite from Titanium Enter¬ 
prises indicated it reduced purchases 
of Ilmenite and are replacing it with 
imported titanium slag. The slag is 
used in the same basic process as the 
ilmenite to make titanuim dioxide, 


however, the costs of production are 
less. 

Rutile 

Imports of rutile increased in each 
year from 226.860 tons in 1973 to 
281.712 tons in 1976 and declined to 
123.800 tons in 1977. In the first 6 
months of 1978 imports increased sub¬ 
stantially to 138,991 tons compared to 
73.372 tons in the same 1977 period. 
The ratio of imports to domestic pro¬ 
duction followed a similar trend 
during the same time periods. 

Industry sources report that Austra¬ 
lia is the world’s major supplier of 
rutile. Since domestic production of 
rutile has historically been low. the 
United States has depended almost en¬ 
tirely on Australian imports of rutile 
ore. Spot rutile prices, controlled by 
Australian producers and by the Aus¬ 
tralian Government, w T ere $510 (per 
short ton c.i.f. Atlantic ports) in 1976 
and $360 in 1977. The price of rutile in 
the first half of 1978 was $325-350 in 
the United States. 

Industry sources have stated that as 
a result of this price control by Aus¬ 
tralian producers, companies have 
been forced to sell rutile at a price 
below their operating costs. 

In addition, the customer buying 
rutile from Titanium Enterprises indi¬ 
cated it reduced purchases from the 
subject firm and increased purchases 
from foreign sources in the first half 
of 1978 compared to the same 1977 
period. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with 
zircon, ilmenite, and rutile produced at 
Titanium Enterprises. Green Cove 
Springs, Fla., contributed importantly 
to the decline in sales or production 
and to the total or partial separation 
of workers of that firm. In accordance 
with the provisions of the Act. I make 
the following certification: 

All workers of Titanium Enterprises. 
Green Cove Springs, Fla., who became total¬ 
ly or partially separated from employment 
on or after January l. 1978 are eligible to 
apply for adjustment assistance under Title 
II. Chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 7th 
day of November 1978. 

James F. Taylor, 
Director, Office of Management 
Administration and Planning. 

[FR Doc. 78-32135 Filed 11-16-78; 8:45 ami 
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[4510-26-M] 

[TA-W-4018] 

UNITED SUPPER CO., BRIDGEPORT, CONN. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents t£e results of 
TA-W-4018: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
August 31. 1978 in response to a 
worker petition received on July 28, 
1978 which was filed on behalf of 
workers and former workers producing 
men’s, women’s and children’s soft- 
soled slippers at the United Slipper 
Co., Bridgeport, Conn. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
August 8, 1978 (43 FR 35130). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made as obtained 
principally from officials of the United 
Slipper Co., its customers, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, the 
American Footwear Industries Associ¬ 
ation. industry analysts, and Depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of men’s, women’s and 
children’s house slippers increased ab¬ 
solutely and relatively in 1975 and 
1976 compared to the preceding years. 
Imports in 1977, both absolutely and 
relatively, were above the average 
annual level for the period 1974-1976. 
Major customers of United Slipper 
which utilize foreign sources for a 
major part of their slipper supplies 
ceased buying from United Slipper 
completely in 1977. 

Conclusion 

After careful review of the facts ob¬ 
tained in the Investigation. I conclude 
that increased imports of articles like 
or directly competitive with slippers 
produced at United Slipper Co.. 
Bridgeport. Conn, contributed impor¬ 
tantly to the decline in sales and to 
the separation of workers at that firm. 
In accordance with the provisions of 
the Act. I make the following certifica¬ 
tion: 

AH workers of United Slipper Co.. Bridge¬ 
port, Conn, who became totally or partially 
separated from employment on’or after 
August 20. 1977 are eligible to apply for ad¬ 


justment assistance under Title II. Chapter 
2 of the Trade Act of 1974. 

Signed at Washington, D.C. this 9th 
day of November 1978. 

James F. Taylor. 
Director, Office of Management, 
Administration and Planning. 
[FR Doc. 78-32457 Filed 11-16-78; 8:45 ami 


[4510-28-MI 

[TA-W-40171 

UNIROYAL, INC., WASHINGTON, IND. 

Certification Regarding Eligibility To Apply tor 
Worker Adjuitment Astisfonce 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-4017: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
Act. 

The investigation was initiated on 
July 31, 1978, in response to a worker 
petition received on July 20. 1978, 
which was filed on behalf of workers 
and former workers producing vinyl- 
coated rainwear at the Washington. 
Ind., plant of Uniroyal, Inc. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
August 8. 1978 (43 FR 35130-1). No 
public hearing was requested and none 
was held. 

The determination was based upon 
information obtained principally from 
officials of Uniroyal. Inc., the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, industry 
analysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of waterproof rainwear 
and other waterproof garments in¬ 
creased from 221.6 thousand dozen in 
1975 to 403.9 thousand dozen In 1976, 
and decreased to 317.7 thousand dozen 
in 1977. Imports increased from 162.2 
thousand dozen in the first half of 
1977 to 214.2 thousand dozen in the 
first half of 1978. 

The company started to import wa¬ 
terproof clothing in July 1976. These 
imports increased significantly relative 
to company production in the first 7 
months of 1978 compared with the 
like period of 1977. Company plans for 
the Washington, Ind., plant call for 
the complete replacement of plant 
production w r ith company imports of 
waterproof clothing by the end of 
1978. 


Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with the 
waterproof clothing produced at the 
Washington, Ind., plant of Uniroyal, 
Inc. contributed Importantly to the de¬ 
cline in sales or production and to the 
total or partial separation of workers 
at that plant. In accordance with the 
provisions of the Act, I make the fol¬ 
lowing certification: 

All workers of the Washington, Ind., plant 
of Uniroyal, Inc. who became totally or par¬ 
tially separated from employment on or 
after March 24. 1978, are eligible to apply 
for adjustment assistance under Title II, 
Chapter 2 of the Trade Act of 1974. 

Signed at Washington. D.C.. this 7th 
day of November 1978. 

Harry J. Gilman, 
Acting Directo r. Office of 
Foreign Economic Resea rch. 
[FR Doc. 78-32136 Filed 11-16-78; 8:45 am] 


[4510-28-M] 

[TA-W-39181 

VICTORY OPTICAL MANUFACTURING CO., 
NEWARK, N.J. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the De partment 
of Labor herein presents the results of 
TA-W-3918; Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
June 27, 1978, in response to a worker 
petition received on June 27, 1978, 
which was filed by the International 
Brotherhood of Teamsters. Chauf¬ 
feurs, Warehousemen and Helpers of 
America on behalf of workers and 
former workers producing opthalmic 
frames and finished sunglasses at Vic¬ 
tory Optical Manufacturing Co., 
Newark, N.J. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
July 7, 1978 (43 FR 29364). No public 
hearing was requested and none was 
held. 

The determination was based upon 
information obtained principally from 
officials of Victory Optical Manufac¬ 
turing Co., its customers, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, industry 
analysts and Department files. 

In order to make a affirmative deter¬ 
mination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
must be met. It Is concluded that all of 
the requirements have been met. 
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U.S. Imports of eyeglass frames in¬ 
creased from 27.1 million units in 1976 
to 29.0 million units in 1977 and from 
7.6 million units in the first quarter of 
1977 to 8.4 million units in the same 
period of 1978. 

U.S. imports of sunglasses increased 
from 75.6 million pairs in 1976 to 86.8 
million pairs in 1977 and from 24.2 
million pairs in the first 3 months of 
1977 to 31.1 million pairs in the same 
period of 1978. 

Company imports of eyeglass frames 
and sunglasses increased in 1976 and 
1977. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with opth- 
almic frames and finished sunglasses 
produced at Victory Optical Manufac¬ 
turing, Newark. N.J., contributed im¬ 
portantly to the decline in sales or 
production and to the total or partial 
separation of workers of that firm. In 
accordance with the provisions of the 
Act. I make the following certification: 

All workers of Victory Optical Manufac¬ 
turing Co.. Newark, N.J., who became total¬ 
ly or partially separated from employment 
on or after June 21. 1977, are eligible to 
apply for adjustment assistance under Title 
11. Chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 9th 
day of November 1978. 

Harry J. Gilman, 

Acting Director , Office of 
Foreign Economic Research. 

[FR Doc 78-32458 Filed 11-16-78; 8:45 ami 


I7537-01-M] 

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

ART1STS-IN-SCHOOLS ADVISORY PANEL; 

NATIONAL ENDOWMENT FOR THE ARTS 

Meeting 

Pursuant to section- 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is 
hereby given that a meeting of the 
Artists-In-Schools Advisory Panel to 
the National Council on the Arts will 
be held on December 6, 1978, from 9 
a.m. to 5 p.m., December 7, 1978, from 
9 a.m. to 5 p.m., and December 8, 1978, 
from 9 a.m. to 5 p.m., in Room 1422, 
Columbia Plaza Office Building, 2401 
E Street NW.. Washington. D.C. 

A portion of this meeting will be 
open to the public on December 6, 
1978, from 9 a.ra. to 2 p.m., December 
7, 1978, from 9 a.m. to 5 p.m., and De¬ 
cember 8. 1978, from 9 a.m. to 5 p.m. 
The topic of discussion will be Policy. 

The remaining sessions of this meet¬ 
ing on December 6, 1978. from 2 p.m. 
to 5 p.m. are for the purpose of Panel 


review, discussion, evaluation, and rec¬ 
ommendation on applications for fi¬ 
nancial assistance under the National 
Foundation on the Arts and the Hu¬ 
manities Act of 1965, as amended, in¬ 
cluding discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with 
the determination of the Chairman 
published in the Federal Register, 
March 17. 1977, these sessions will be 
closed to the public pursuant to sub¬ 
sections (c) (4), (6) and 9(b) of section 
552b of Title 5, United States Code. 

Further information with reference 
to this meeting can be obtained from 
Mr. John H. Clark, Advisory Commit¬ 
tee Management Officer. National En¬ 
dowment for the Arts, Washington, 
D.C. 20506. or call 202-634-6070. 

Dated: November 14, 1978. 

John H. Clark, 

Director , Office of Council and 
Panel Operations, National 
Endowment for the Arts. 

[FR Doc. 78-32424 Filed 11-16-78; 8:45 am] 


[7537-01-M] 

DANCE ADVISORY PANEL; NATIONAL 
ENDOWMENT FOR THE ARTS 

Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is 
hereby given that a meeting of the 
Dance Advisory Panel to the National 
Council on the Arts will be held De¬ 
cember 9, 1978, from 9 a.m. to 6 p.m., 
December 10, 1978, from 9 a.m. to 6 
p.m., and December 11, 1978, from 9 
a.m. to 6 p.m., in Room 1422, Columbia 
PLaza Office Building, 2401 E Street 
NW., Washington. D.C. 

A portion of this meeting will be 
open to the public on December 10, 
1978, from 4:30 p.m. to 6 p.m., and De¬ 
cember 11, 1978, from 9 a.m. to 1 p.m. 
The topic of discussion will be policy. 

The remaining sessions of this meet¬ 
ing on December 9, 1978. from 9 a.m. 
to 6 p.m., December 10, 1978, from 9 
a.m. to 4:30 p.m., and December 11, 
1978, from 1 p.m. to 6 p.m. are for the 
purpose of Panel review, discussion, 
evaluation, and recommendation on 
applications for financial assistance 
under the National Foundation on the 
Arts and the Humanities Act of 1965, 
as amended, including discussion of in¬ 
formation given in confidence to the 
agency by grant applicants. In accord¬ 
ance with the determination of the 
Chairman published in the Federal 
Register March 17, 1977, these ses* 
sions will be closed to the public pur¬ 
suant to subsections (c)(4), (6). and 
9(b) of section 552b of Title 5, United 
States Code. 

Further information with reference 
to this meeting can be obtained from 


Mr. John H. Clark, Advisory Commit¬ 
tee Management Officer, National En¬ 
dowment for the Arts, Washington, 
D.C. 20506, or call 202-634-6070. 

Dated: November 14. 1978. 

John H. Clark, 

Director , Office of Council and 
Panel Operations, National 
Endowment for the A rts. 

[FR Doc. 78-32427 Filed 11-14-78; 8:45 am] 


[7537-01-M] 

FOLK ARTS ADVISORY PANEL; NATIONAL 
ENDOWMENT FOR THE ARTS 

Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is 
hereby given that a meeting of the 
Folk Arts Advisory Panel to the Na¬ 
tional Council on the Arts will be held 
December 7, 1978, from 9 a.m. to 5 
p.m., December 8. 1978, from 9 a.m. to 
5:30 p.m., December 9, 1978, from 9 
a.m. to 5:30 p.m., and December 10, 
1978. from 9 a.m. to 5 p.m. 

A portion of this meeting will be 
open to the public on December 9, 
1978, from 9 a.m. to 1 p.m. The topic 
of discussion will be Policy and Guide¬ 
lines. 

The remaining sessions of this meet¬ 
ing on December 7, 1978, from 9 a.m. 
to 5 p.m., December 8, 1978, from 9 
a.m. to 5:30 p.m., December 9, 1978, 
from 1 p.m. to 5:30 p.m., and Decem¬ 
ber 10, 1978, from 9 a.m. to 5 p.m. are 
for the purpose of Panel review, dis¬ 
cussion, evaluation, and recommenda¬ 
tion on applications for financial as¬ 
sistance under the National Founda¬ 
tion on the Arts and the Humanities 
Act of 1965, as amended, including dis¬ 
cussion of information given in confi¬ 
dence to the agency by grant appli¬ 
cants. In accordance with the determi¬ 
nation of the Chairman published in 
the Federal Register March 17, 1977. 
these sessions will be closed to the 
public pursuant to subsections (c) (4), 
(6) and 9(b) of section 552b of Title 5, 
United States Code. 

Further information with reference 
to this meeting can be obtained from 
Mr. John H. Clark, Advisory Commit¬ 
tee Management Officer, National En¬ 
dowment for the Arts, Washington. 
D.C. 20506. or call 202-634-6070. 

Dated: November 14, 1978. 

John H. Clark, 

Director, Office of Council and 
Panel Operations, National 
Endowment for the Arts. 

[FR Doc. 78-32429 Filed 11-16-78: 8:45 ami 
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[7537-01-M] 

MEDIAL ARTS (PRODUCTION AID) ADVISORY 

PANEL; NATIONAL ENDOWMENT FOR THE 

ARTS 

Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-4G3), as amended, notice is 
hereby given that a meeting of the 
Media Arts Advisory Panel (Produc¬ 
tion Aid) to the National Council on 
the Arts will be held on December 11. 
1978. from 9 a.m. to 6 p.m.. December 
12, 1978, from 9 a.m. to 6 p.m., and De¬ 
cember 13. 1978, from 9 a.m. to 6 p.m.. 
Room 1220, Columbia Plaza Office 
Building. 2401 E Street NVV., Washing¬ 
ton. D.C. 

This meeting is for the purpose of 
Panel review, descussion, evaluation, 
and recommendation on applications 
for financial assistance under the Na¬ 
tional Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with 
the determination of the Chairmen 
published in the Federal Register of 
March 17. 1977, these sessions will be 
closed to the public pursuant to sub¬ 
section (c) (4), (6). and 9(B) of section 
552 of Title 5, United States Code. 

Further information with reference 
to this meeting can be obtained from 
Mr. John H. Clark. Advisory Commit¬ 
tee Management Officer, National En¬ 
dowment for the Arts, Washington, 
D.C. 20506, or call 202-634-6070. 

Dated: November 14, 1978. 

John H. Clark, 

Director , Office of Council and 
Panel Operations, National 
Endoioment for the Arts. 

[FR Doc. 78-32425 Filed 11-16-78; 8:45 am] 


[7537-01-M] 

MUSIC (PLANNING SECTION) ADVISORY 
PANEL; NATIONAL ENDOWMENT FOR THE 
ARTS 

Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463). as amended, notice is 
hereby given that a meeting of the 
Music (Planning Section) Advisory 
Panel to the National Council on the 
Arts will be held December 5, 1978, 
from 9:30 a.m. to 6' p.m., December 6. 
1978, from 9:30 a.m. to 5:30 p.m., De¬ 
cember 7, 1978. from 9:30 a.m. to 6 
p.m., and December 8. 1978, from 9:30 
a.m. to 5:30 p.m., in room 1422, Colum¬ 
bia Plaza Office Building, 2401 E 
Street NW.. Washington, D.C. 

A portion of this meeting will be 
open to the public on December 5, 


1978, from 9:30 a.m. to 5 p.m., Decem¬ 
ber 6. 1978, from 1:45 p.m. to 5:30 p.m., 
and on December 7. 1978, from 9:30 
a.m. to 1:30 p.m. The topic of discus¬ 
sion will be Policy and Guidelines. 

The remaining sessions of this meet¬ 
ing on December 5, 1978, from 5 p.m. 
to 6 p.m., December 6. 1978, from 9:30 
a.m. to 1:45 p.m.. December 7, 1978, 
from 1:30 p.m. to 6 p.m., and Decem¬ 
ber 8, 1978. from 9:30 a.m. to 5:30 p.m., 
are for the purpose of Panel review, 
discussion, evaluation, and recommen¬ 
dation on applications for financial as¬ 
sistance under the National Founda¬ 
tion on the Arts and the Humanities 
Act of 1965, as amended, including dis¬ 
cussion of information given in confi¬ 
dence to the agency by grant appli¬ 
cants. In accordance with the determi¬ 
nation of the Chairman published in 
the Federal Register, March 17. 1977. 
these sessions will be closed to the 
public pursuant to subsections (c)(4), 
(6) and 9(b) of section 552b of Title 5. 
United States Code. 

Further information with reference 
to this meeting can be obtained from 
Mr. John H. Clark, Advisory Commit¬ 
tee Management Officer, National En¬ 
dowment for the Arts, Washington. 
D.C. 20506, or call 202-634-6070. 

Dated: November 14, 1978. 

John H. Clark, 

Director, Office of Council and 
Panel Operations, National 
Endowment for the Arts. 

[FR Doc. 78-32428 Filed 11-16-78; 8:45 am] 


[7537-01-M] 

VISUAL ARTS (CRAFTS EXHIBITION AID/ 

WORKSHOPS) PANEL; NATIONAL ENDOW¬ 
MENT FOR THE ARTS 

Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is 
hereby given that a meeting of the 
Visual Arts (Crafts Exhibition Aid/ 
Workshops). 

Advisory Panel to the National 
Council on the Arts will be held De¬ 
cember 11, 1978, from 9:30 a.m. to 5:30 
p.m., December 12, 1978, from 9:30 
a.m. to 5:30 p.m., and December 13, 
1978. from 9:30 a.m. to 5:30 p.m., in 
Room 1426, Columbia Plaza Office 
Building, 2401 E Street NW., Washing¬ 
ton. D.C. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications 
for financial assistance under the Na¬ 
tional Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with 
the determination of the Chairman 
published in the Federal Register of 


March 17, 1977. these sessions will be 
closed to the public pursuant to sub¬ 
section (c) (4), (6) and 9(B) of section 
552 of Title 5, United States Code. 

Further information with reference 
to this meeting can be obtained from 
Mr. John H. Clark, Advisory Commit¬ 
tee Management Officer. National En¬ 
dowment for the Arts. Washington, 
D.C. 20506, or call 202-634-6070. 

Dated: November 14. 1978. 

John H. Clark. 

Director , Office of Council and 
Panel Operations, National 
Endowment for the Arts. 

[FR Doc. 78-32426 Filed 11-16-78; 8:45 am] 


[7590-01-M] 

NUCLEAR REGULATORY 
COMMISSION 

LICENSING PROCEDURES FOR GEOLOGIC RE¬ 
POSITORIES FOR HIGH-LEVEL RADIOACTIVE 
WASTES 

Proposed General Statement of Policy 

AGENCY: U.S. Nuclear Regulatory 
Commission. 

ACTION: Proposed General State¬ 
ment of Policy. 

SUMMARY: The U.S. Nuclear Regula¬ 
tory Commission (NRC) has under 
consideration the following proposed 
policy statement regarding establish¬ 
ment of procedures for licensing geo¬ 
logic high-level waste repositories to 
be constructed and operated by the 
U.S. Department of Energy (DOE). 
This NRC policy statement is intended 
to inform DOE. interested States and 
members of the public of the proce¬ 
dures with which DOE will be re¬ 
quired to comply to receive a license to 
construct and operate a repository. 
The policy, as finally adopted, may be 
codified as part of the Commission’s 
regulations. 

DATE: Comments are due on or 
before January 16, 1979. 

ADDRESSES: Send comments and su- 
gestions to: Secretary of the Commis¬ 
sion, U.S. Nuclear Regulatory Com¬ 
mission, Washington, D.C. 20555, at¬ 
tention: Docketing and Service 

Branch. Copies of comments may be 
examined in the: U.S. Nuclear Regula¬ 
tory Commission Public Document 
Room, 1717 H Street NW.. Washing¬ 
ton, D.C. 

FOR FURTHER INFORMATION 
CONTACT: 

James C. Malaro, Chief, High-Level 
and Transuranic Waste Branch, Di¬ 
vision of Fuel Cycle and Material 
Safety. U.S. Nuclear Regulatory 
Commission, Washington. D.C. 
20555. 
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SUPPIoEMENTAL INFORMATION: 
The Commission Is considering the 
procedures to be used in the licensing 
of high-level waste repositories, and 
believes that it would be useful to so¬ 
licit the views of interested persons 
prior to making any final decision. Ac¬ 
cordingly, the Commission is publish¬ 
ing for comment the Proposed Gener¬ 
al Statement of Policy on high-level 
radioactive waste repository licensing 
procedures set forth below. The Pro¬ 
posed General Statement of Policy 
could also be used by DOE for interim 
planning purposes pending a final 
Commission decision on repository li¬ 
censing procedures. 

Under present statute, it is not clear 
whether NRC w r ould have licensing au¬ 
thority over DOE’s planned Waste Iso¬ 
lation Pilot Plant (WIPP) proposed to 
be located at Carlsbad, N. Mex. How¬ 
ever, if the WIPP facility is subject to 
NRC licensing, NRC expects to apply 
these procedures in the licensing 
review. 

NRC licensing authority over DOE 
waste management activities is derived 
from sections 202(3) and 202(4) of the 
Energy Reorganization Act of 1974. 
These sections confine NRC licensing 
authority over DOE waste manage¬ 
ment activities to certain DOE facili¬ 
ties for receipt and storage of high 
level radioactive waste. If WIPP is to 
be used exclusively for disposal of 
transuranic wastes from the defense 
program and 1,000 commercial spent 
fuel rod assemblies, then WIPP might 
not be licenseable. While the 1,000 
commercial spent fuel rod assemblies 
would be “high level radioactive 
waste,” 1 the transuranic wastes would 
not be. and the facility would not be 
“primarily” for receipt and storage of 
“high level radioactive wastes” (sec¬ 
tion 202(3) of the Energy Reorganiza¬ 
tion Act). If WIPP is to be used for 
disposal of defense program high level 
wastes, then it would be licenseable 
under section 202(4) of the Act pro¬ 
vided it was not “used for. or . . . part 
of, research and development activi¬ 
ties.” It is possible that, depending 
upon the exact program proposed by 
DOE. WIPP could be regarded as a re¬ 
search and development facility 
exempt from licensing. 

Introduction 

The U.S. Nuclear Regulatory Com¬ 
mission (“NRC” or “Commission”) is 
vested with licensing authority over 
certain DOE high-level radioactive 
waste repositories by sections 202(3) 


'Even though spent fuel which is to be 
disposed of In a geologic repository may 
have some resource value, it contains radio¬ 
active waste. Thus, it is clearly a “high 
level*’ radioactive waste because it contains 
all the toxic and long-lived radionuclides 
contained in the liquid wastes from repro¬ 
cessing that have traditionally been regard¬ 
ed as a form of high level radioactive waste. 


and 202(4) of the Energy Reorganiza¬ 
tion Act of 1974. These sections refer 
to: 

(3) Facilities used primarily for the 
receipt and storage of high-level radio¬ 
active wastes resulting from activities 
licensed under such Act (Atomic 
Energy Act). 

(4) Retrievable Surface Storage Fa¬ 
cilities and other facilities authorized 
for the express purpose of subsequent 
long-term storage of high-level radio¬ 
active waste generated by the Admin¬ 
istration, which are not used for. or 
are part of, research and development 
activities. 

Under the Energy Reorganization 
Act of 1974, as amended, and the 
Atomic Energy Act of 1954, as amend¬ 
ed. such repositories would not be li¬ 
censed as “production” or “utilization” 
facilities. Rather, they would be li¬ 
censed under those provisions of the 
Atomic Energy Act dealing with re¬ 
ceipt and possession of “byproduct” 
and “special nuclear” materials. How¬ 
ever. the Commission has authority 
under the Atomic Energy Act to fash¬ 
ion procedures for licensing of byprod¬ 
uct and special nuclear material that 
are tailored to the kinds of activities 
being authorized and the potential 
hazards involved. For example, al¬ 
though a license for possession and 
use of plutonium in a sealed calibra¬ 
tion source and a license for possession 
and use of plutonium for purposes of 
processing and fuel fabrication are 
both special nuclear materials licenses, 
the former license may be issued after 
a single review (and indeed may even 
be generally licensed without the need 
for filing and review of a specific li¬ 
cense application—see 10 CFR 70.19), 
while the latter license may only be 
issued after a review process resem¬ 
bling in many respects the two-step li¬ 
censing review provided in the Atomic 
Energy Act for production and utiliza¬ 
tion facilities (see 10 CFR 70.22(f) and 
70.23(b)). 

In fashioning the procedures which 
follow, several unique features of geo¬ 
logic high-level waste repositories were 
carefully considered. For such a re¬ 
pository, the suitability of the site be¬ 
comes crucial, for the integrity of the 
site itself is essential to assure contain¬ 
ment of the radioactive materials. 
Thus, sound policy suggests that the 
Commission be afforded the opportu¬ 
nity to participate in DOE’s site selec¬ 
tion process, though—considering the 
tentative character of the activities in¬ 
volved-only in an informal advisory 
capacity. Also, for such an application, 
construction of a repository shaft 
would constitute the first major pene¬ 
tration of the geologic containment. If 
Improperly constructed or sealed, it 
could impair the ability of the geologic 
containment to isolate wastes over 
long periods of time. At the same time. 


construction of this shaft is expected 
to dispel some of the uncertainties in 
the accuracy of data necessary for 
design of the underground repository. 
Thus, while a safety review prior to 
sinking of a shaft would be appropri¬ 
ate. the scope of review and the find¬ 
ings required need to take into ac¬ 
count the possibility that only limited 
data may be available. Further, there 
should be a formal safety review of 
the main repository design features 
before substantial commitments are 
made and alterations become impracti¬ 
cable to implement. Finally, the Com¬ 
mission believes that it should exam¬ 
ine the methods of construction and 
any new information that may have 
been developed during construction 
before formally authorizing receipt 
and storage of radioactive materials at 
the repository. 

If a repository Ls subject to the NRC 
licensing authority, the entire reposi¬ 
tory will be subjected to licensing 
review, including those activities 
which by themselves might not be 
within the scope of NRC responsibili¬ 
ty. This comprehensive review will be 
necessary because loss of integrity in 
any part of a repository could imperil 
the integrity of the entire repository. 

The Commission believes it should 
prepare an environmental impact 
statement pursuant to section 
102(2X0 of the National Environmen¬ 
tal Policy Act of 1969 (“NEPA”) prior 
to authorizing construction of the 
main repository shaft. This statement 
could be updated prior to receipt and 
storage of radioactive materials at the 
repository should new information 
warrant. 

Early Notification to States and 
Other Interested Parties 

In order to provide opportunity for 
early input from States and other in¬ 
terested parties, the Commission 
would, upon receipt of a DOE license 
application or request for an informal 
early site review, (1) publish in the 
Federal Register a notice of such re¬ 
ceipt (2) make a copy of the applica¬ 
tion or request available at the Public 
Document Room, and (3) transmit 
copies of such request to the Governor 
of the State and to the Chief Execu¬ 
tive of the municipality in which the 
respository is tentatively planned to 
be located and to the Governors of 
any contiguous States. Also, the staff 
would offer to meet with State and 
local officials to provide them with in¬ 
formation about the Commission's 
review and to explore the possibilities 
of State and local participation in the 
Commission licensing process. 

Licensing Procedures 

The proposed repository licensing 
procedures are divided into four parts: 
review of DOE site selection, review of 
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repository development, repository li¬ 
censing, and respository closure. 

1. Review of DOE site selection . 
There would be informal NRC staff 
comments to DOE on site suitability 
matters after DOE’S site selection. 
Such informal consultation, which 
might take the form of written NRC 
staff comments supplemented by one 
or more open meetings between the 
two agency staffs, would enable the 
NRC staff to point out thoSe aspects 
of a location which in its judgment 
might require special attention or pre¬ 
sent special problems, and would help 
to define the kinds of information 
that might be needed for the Commis¬ 
sion to make licensing decisions. 

As indicated, the interaction be¬ 
tween NRC staff and DOE at this 
early stage would be consultive in 
nature. That is, NRC staff may pro¬ 
vide comments and advice, but the 
Commission will neither make formal 
findings nor take other formal action. 
DOE would remain at liberty to come 
forward later with any license applica¬ 
tion that it believed would conform to 
Commission requirements, and the 
Commission would be free, as the evi¬ 
dence might warrant, to formally ap¬ 
prove or disapprove the application. 

2. Review of repository development 
The formal Commission licensing 
review process would begin with the 
filing of an application for a license by 
DOE prior to commencement of con¬ 
struction of a repository shaft. The 
application would be docketed for 
review after a preliminary review for 
completeness, notice of the application 
would be published in the Federal 
Register offering an opportunity for 
interested persons to intervene and re¬ 
quest a hearing, and a public an¬ 
nouncement would be issued. 

The application would include infor¬ 
mation on site suitability and reposi¬ 
tory design features important to 
safety. An environmental report pre¬ 
pared by DOE addressing the matters 
set forth in section 102(2X0 of NEPA 
would be submitted with or prior to 
the application. 

It is probable that some information 
necessary to make a definitive finding 
of the repository’s safety will not then 
be available. Nevertheless, the Com¬ 
mission 2 could authorize construction 
of the repository upon completion of a 
review of all NEPA, safety, and 
common defense and security issues, 
and upon finding (1) after considering 
reasonable alternatives that the bene¬ 
fits of the proposal exceed the costs 


’For hearings granted on an application, 
the Commission expects, as in a nuclear 
power reactor licensing proceeding, to desig¬ 
nate an Atomic Safety and Licensing Board 
to hear and initially decide the contested 
issues. As in any licensing case, it would be 
possible for the Board to render partial de¬ 
cisions on several discrete issues, such as 
NEPA issues. 


under NEPA, and (2) that there is rea¬ 
sonable assurance that the types and 
amounts of wastes described in the ap¬ 
plication can be stored in a repository 
of the design proposed without unrea¬ 
sonable risk to the health and safety 
of the public or being inimical to the 
common defense and security. Con¬ 
struction would commence with the 
sinking of the main repository shaft. 
In the alternative, where insufficient 
information is available prior to shaft 
sinking to permit the Commission to 
make the complete findings set forth 
above, on request by DOE or on the 
Commission’s own initiative, the Com¬ 
mission could allow the safety review 
to be conducted in two phases. Con¬ 
struction of the shaft could commence 
upon finding (1) after considering rea¬ 
sonable alternatives, that the benefits 
of the proposal exceed the costs under 
NEPA, and (2) that there is reasonable 
assurance that: (a) The site is suitable 
for a repository within which high- 
level wastes of the kinds and quanti¬ 
ties described in the application can be 
stored without unreasonable risk to 
the health and safety of the public or 
being inimical to the common defense 
and security, and (b) the plans for con¬ 
struction of the main shaft and relat¬ 
ed structures can be implemented in a 
manner compatible with the use of the 
site for a respository. The full findings 
set forth previously would, then, have 
to be made before the start of con¬ 
struction of surface and underground 
structures. Safety issues that could 
not be resolved based upon the availa¬ 
ble information might be deferred 
until the repository operating licease 
review provided that: (1) an adequate 
program has been developed to resolve 
the issue prior to that time, and (2) 
there is reasonable assurance that the 
issue can be resolved in a favorable 
manner at the later date. The Com¬ 
mission requests public comments on 
this possible course of action. 

The NEPA environmental review 
would address, to the extent possible 
based on available information, envi¬ 
ronmental impacts and alternatives as¬ 
sociated directly or indirectly with 
siting, construction, and operation of 
the repository. Any hearing held upon 
request of an interested person would 
be conducted in accordance with sub¬ 
part G of 10 CFR Part 2. 

The applicant will be required to 
report to the NRC. during the course 
of construction, any site characteriza¬ 
tion data obtained which are not 
within the predicted limits upon 
which the repository design was based. 
Also, it would be required to report de¬ 
ficiencies in design and construction 
which, if uncorrected, could have a sig¬ 
nificant adverse effect upon the safety 
of the repository at any future time. 

3a. Repository licensing. Prior to re¬ 
ceipt of any radioactive material at 


the repository, DOE will need to file 
an updated license application with 
the Commission. The license authoriz¬ 
ing actual receipt and storage of radio¬ 
active materials would be issued after 
the Commission has conducted a final 
review of health and safety and 
common defense and security issues in 
the light of (I) any additional geolog¬ 
ic. hydrologic, and other data obtained 
during construction; (2) conformance 
of construction of repository struc¬ 
tures, systems, and components with 
the earlier received design; (3) results 
of research programs carried out to re¬ 
solve questions identified during prior 
reviews; (4) plans for startup and rou¬ 
tine operations; and (5) plans for iden¬ 
tifying and responding to any unan¬ 
ticipated releases of radioactive mate¬ 
rial from the repository. Issuance of a 
license will require a definitive finding 
under the Atomic Energy Act that the 
receipt, possession, and use of the spe¬ 
cial nuclear and byproduct materials 
at the repository will not constitute 
unreasonable risk to the health and 
safety of the public or be inimical to 
the common defense and security. If 
warranted by new information which 
the staff judges could materially alter 
the NEPA cost-benefit balance, the 
earlier environmental Impact state¬ 
ment will be updated. Also, if request¬ 
ed by a person whose interest may be 
affected, a hearing in accordance with 
subpart G of 10 CFR Part 2 would be 
held prior to license issuance. 

3b. License amendment (c s needed). 
If special restrictions such as retireva- 
billty or a limit on amounts or types of 
w r astes have been imposed in the li¬ 
cense. an amendment will be required 
prior to committing waste to irretriev¬ 
able disposal or prior to the receipt of 
additional waste. It is anticipated that 
the required review' procedures and 
findings will be similar to those de¬ 
scribed above for initial licensing, 
taking into account additional infor¬ 
mation abtained during the retrievable 
storage phase or during operation 
with limited inventory. 

DOE will be required to conduct and 
monitor its operations, to keep rec¬ 
ords, and to submit routine and special 
reports, in accordance with Commis¬ 
sion regulations and orders. All oper¬ 
ations will be subject to such continu¬ 
ing NRC inspection activities as may 
be found to be appropriate. 

4. Review of repository closure . After 
the repository has been developed and 
filled to maximum capacity but prior 
to final closure of the underground ex¬ 
cavations and shafts and the decom¬ 
missioning of surface facilities, and 
NRC review and approval will be re¬ 
quired of the licensee’s proposed pro¬ 
gram for compliance with regulations 
governing sealing of the underground 
repository, decommissioning of surface 
facilities, storage of permanent rec- 
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ords, and long-term monitoring. Fol¬ 
lowing completion of the review, a 
change in license status may be war¬ 
ranted. 

For the U.S. Nuclear Regulatory 
Commission. 

Dated at Washington. D.C. this 14th 
day of November, 1978. 

John C. Hoyle, 
Acting Secretary 
of the Commission. 

[FR Doc. 78-32416 Filed 11-16-78; 8:45 am] 


[3110-01-M] 

OFFICE OF MANAGEMENT AND 
BUDGET 

CLEARANCE OF REPORTS 
List of Requests 

The following is a list of requests for 
clearance of reports intended for use 
in collecting information from the 
public received by the Office of Man¬ 
agement and Budget on November 9, 
1978 (44 U.S.C. 3509). The purpose of 
publishing this list in the Federal 
Register is to inform the public. 

The list includes: 

The name of the agency sponsoring 
the proposed collection of informa¬ 
tion; 

The title of each request received; 

The agency form numbers), if appli¬ 
cable; 

The frequency with which the infor¬ 
mation is proposed to be collected; 

An indication of who will be the re¬ 
spondents to the proposed collection; 

The estimated number of responses; 

The estimated burden in reporting 
hours; and 

The name of the reviewer or review¬ 
ing division or office. 

Requests for extension which appear 
to raise no significant issues are to be 
approved after brief notice through 
this release. 

Further information about the items 
on this daily list may be obtained from 
the Clearance Office, Office of Man¬ 
agement and Budget, Washington. 
D.C. 20503 (202-395-4529), or from the 
reviewer listed. 

New Forms 

DEPARTMENT OF 'AGRICULTURE 

Economics, Statistics, and Coopera¬ 
tives Service 

Point of Purchase Survey 
Single-time 

Various farm operations. 11,000 re¬ 
sponses; 7,333 hours 
Office of Federal Statistical Policy 

and Standard. 673-7956 

DEPARTMENT OF DEFENSE 

Departmental and other 


CAMPUS/CAMPVA Unified Report 
on Mental Health Services 
CAMPUS 368 
On occasion 

Mental health service professional 
providers, 149,000 reponses; 22,350 
hours 

Caywood, D. P., 395-3443 
Revisions 

FEDERAL RESERVE SYSTEM 

Domestic Finance Company Report of 
Consolidated Assets and Liabilities 
(Monthly Reprot) 

FR 2248 
Monthly 

Sample of finance companies, 960 re¬ 
sponses; 2.400 hours 
Geiger, Susan B.. 395-5867 

FEDERAL RESERVE SYSTEM 

Domestic Finance Company Report of 
Consolidated Assets and Liabilities 
(Quarterly Report) 

FR 2248A 
Quarterly 

Sample of finance companies, 480 re¬ 
sponses; 1,440 hours 
Geiger. Susan B., 395-5867 

DEPARTMENT OF AGRICULTURE 

Economics, Statistics, and Coopera¬ 
tives Sendee 
List sampling frame 
Annually 

Farmers, 406,530 responses; 33,745 
hours 

Office of Federal Statistical Policy 
and Standard, 673-7956 

DEPARTMENT OF THE TREASURY 

Bureau of Customs 
Special summary steel invoice 
Customs 5520 
On occasion 

Foreign shipper, seller, or rrianufactur- 
er, 175,000 responses; 43,750 hours 
Geiger, Susan B., 395-5867 

Extensions 

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

State and local government informa¬ 
tion (EEO-4) 

EEOC 164 
Annually 

State and local governments with 15 + 
employees, 45,600 responses; 364,800 
hours 

Laveme V. Collins, 395-3214 

DEPARTMENT OF AGRICULTURE 

Forest Service 

Technical data—electronic type land 
use 

3700-10 
On occasion 

Radio. TV, and telephone companies, 
100 responses; 25 hours 
Ellett, C. A., 395-6132 


Economics, Statistics, and Coopera¬ 
tives Service 
Retail seed price inquiry 
Semi-annually 

Retail seed dealers. 1,400 responses; 
467 hours 

Ellett, C. A., 395-6132. 

David R. Leuthold, 
Budget and Management Officer. 

[FR Doc. 78-32415 Filed 11-16-78; 8:45 am) 


[4510-23-M] 

PRESIDENTS COMMISSION ON COAL 

HEARINGS 

The President’s Commission on Coal 
will be holding public hearings at the 
following locations and times: 

Date and time: November 29, 1978; 1:00 p.m. 
to 6:30 p.m. 

Place: City Council Chambers, City Hall, 55 
West Maiden Street, Washington, Pa. 

Date and time: December 14, 1978; 9:30 ajn. 
to 5:30 p.m. 

Place: Armington Science Center, Chrisman 
Auditorium, Pikeviile College, Pikeviile, 
Ky. 

The hearings are being held to 
assure that the views of the public are 
heard and considered by the Commis¬ 
sion in its study. 

The Commission was created to con¬ 
duct a comprehensive review of the 
state of the coal industry * in the 
United States with particular empha¬ 
sis on matters pertaining to productiv¬ 
ity, capital investment, and the gener¬ 
al economic health of the industry; 
collective bargaining, grievance proce¬ 
dures, and such other aspects of labor- 
management relations as the Commis¬ 
sion deems appropriate; health, safety, 
and living conditions in the Nation’s 
coal fields; the development and appli¬ 
cation of new technologies to the in¬ 
dustry; the impact on the coal indus¬ 
try of Federal regulations and such 
other matters as the Commission 
deems appropriate. 

Hearings have already been held by 
the Commission in Charleston, W. Va., 
and Denver, Colo. At these sessions, 
witnesses discussed the broad range of 
issues which the Commission will be 
considering over the coming year. The 
Washington, Pa., and Pikeviile. Ky., 
hearings will be more directed in their 
scope, with segments of each hearing 
being devoted to a single topic. 

A major portion of the Washington, 
Pa., hearing will be devoted to testimo¬ 
ny from witnesses addressing issues re¬ 
lating to productivity in the coal in¬ 
dustry. 

The morning session of the Pikeviile 
hearing will focus on problems of the 
transportation of coal, and the after¬ 
noon, housing needs in coal produc¬ 
tion areas. 
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The latter parts of both hearings 
will be open to witnesses who wish to 
address any of the other issues before 
the Commission. 

In addition to the oral presentations, 
the Commission will accept written 
statements from persons or organiza¬ 
tions for 30 days after each hearing. 

Anyone wishing to testify at either 
hearing, or to submit a written state¬ 
ment for the record, should contact 
Mr. James Childress, President’s Com¬ 
mission on Coal, Box 1424, Washing¬ 
ton. D.C. 20013, or call 202-673-7925. 

Michael S. Koleda, 
Executive Director, 
President's Commission on Coal. 

November 14, 1978. 

[FR Doc. 78-32465 Filed 11-16-78; 8:45 am] 


[4710-08-M] 

DEPARTMENT OF STATE 

Secretary of State's Advisory Committee on 
Private International Law 

STUDY GROUP ON INTERNATIONAL CHILD 
ABDUCTION BY ONE PARENT 

Meeting 

A meeting of the Study Group on 
International Child Abduction by One 
Parent, a subgroup of the Secretary of 
State’s Advisory Committee on Private 
International Law, will be held on Sat¬ 
urday, December 9, 1978, at 9:30 a.m., 
in room 219, Hastings School of Law. 
198 McAllister Street, San Francisco, 
Calif. 

The purpose of the meeting will be 
to consider and review possible re¬ 
sponses to the Questionnaire and 
Report on International Child Abduc¬ 
tion by One Parent prepared by the 
Hague Conference on Private Interna¬ 
tional Law, and to identify and consid¬ 
er relevant legal issues arising in con¬ 
nection with these abductions in such 
areas as conflicts of law and compara¬ 
tive law. 

Members of the general public may 
attend the meeting up to the limits of 
the capacity of the meeting room and 
may participate subject to instructions 
of the chariman. It is requested that, 
prior to December 9, 1978, members of 
the general public who plan to attend 
the meeting inform Ms. Susan Short, 
Office of the Legal Adviser, Depart¬ 
ment of State, of their name, affili¬ 
ation, and address. The telephone 
number is 202-632-0522. 

Dated: November 14, 1978. 

Stephen M. Schwebel, 

Vice Chairman. 

fFR Doc. 78-32418 Filed 11-16-78; 8:45 am] 


NOTICES 
[4710-07-M] ’ 


[Public Notice CM-8/127] 

ADVISORY COMMITTEE ON INTERNATIONAL 
INTELLECTUAL PROPERTY 

Meeting 

The International Copyright Panel 
of the Department of State’s Advisory 
Committee on International Intellec¬ 
tual Property will meet in open session 
on Tuesday, December 12, 1978, at the 
Department of State in conference 
room 1105 from 9:30 a.m. to 1 p.m. 

The purpose of this open meeting 
will be to discuss the following topics: 

1. Possible U.S. adherence to the Bern Con- 
ventibn; 

2. UNESCO/WIPO Subcommittee on Off- 
the-AJr Videotaping Meeting. September 
1978; 

3. UNESCO/WIPO Subcommittee on Cable 
Television Meeting, July 1978; 

4. UNESCO/WIPO Draft Convention for 
the Avoidance of Double-taxation of 
Copyright Royalties: 

5. Fellowships for Foreign Copyright Train¬ 
ees. 

The public attending may, as time 
permits and subject to the instruction 
of the chairperson, participate in the 
discussions or may submit their views 
in writing to the chairperson prior to 
or at the meeting for later considera¬ 
tion by the committee. 

Members of the public who plan to 
attend will be admitted up to the 
limits of the conference room’s capac¬ 
ity. Entrance to the Department of 
State building in controlled and entry 
will be facilitated If arrangements are 
made in advance of the meeting. Mem¬ 
bers of the general public who plan to 
attend the meeting are requested to 
provide their name, affiliation, and ad¬ 
dress to Steven Brattain, Office of 
Business Practices. Department of 
State. 202-632-3491, prior to December 
12. 1978. Ail non-Government atten¬ 
dees should use the C Street entrance 
to the building. 

Dated: November 7, 1978. 

Harvey J. Winter, 

/ Executive Secretary. 

[FR Doc. 78-32410 Filed 11-16-78; 8:45 am] 


[4710-07-MJ 

[Public Notice CM-8/128) 

SHIPPING COORDINATING COMMITTEE; 

SUBCOMMITTEE ON SAFETY OF LIFE AT SEA 

Meeting 

The working group on ship design 
and equipment of the Subcommittee 
on Safety of Life at Sea, a subcommit- 
teee of the Shipping Coordinating 
Committee, will hold an open meeting 
at 9:30 a.m. on Thursday, December 7. 
1978, in room 9232 of the Department 
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of Transportation. 400 Seventh Street 
SW.. Washington, D.C. 

The purpose of this meeting will be 
to consider the following: 

General commentary on the Canadian 
effort to edit the Code and combine Chap¬ 
ters 1 and 2; 

Prepare final recommendations for Chapter 
5B (electrical plant); 

Review the single failure criteria for consist¬ 
ency as used throughout the Code; 

Review the various angles of heel and list, 
which are used to describe limiting condi¬ 
tions throughout the Code; 

Discuss the adequacy of the quality assur¬ 
ance measures currently in the Code. 

Requests for further Information 
should directed to Commander John 
Deck III. U.S. Coast Guard (G-MMT- 
4/82), telephone 202-426-2197. 

The Chairman will entertain com¬ 
ments from the public as time permits. 

Richard K. Bank. 

Chairman, 

Shipping Coordinating Committee. 
November 9, 1978. 

[FR Doc. 78-32411 Filed 11-16-78; 8:45 am] 


[4710-07-M] 

[Public Notice CM-8.129) 

SHIPPING COORDINATING COMMITTEE; 
SUBCOMMITTEE ON SAFETY OF LIFE AT SEA 

Moating 

The Working Group on Radiocom¬ 
munications of the Subcommittee on 
Safety of Life at Sea (SOLAS), a part 
of the Shipping Coordinating Commit¬ 
tee. will conduct an open meeting at 
1:30 p.m. on Thursday, December 14, 
1978, in Room 8442 of the Department 
of Transportation, 400 Seventh Street, 
SW., Washington, D.C. 20590. 

The purpose of the meeting is to 
prepare position documents for the 
Twentieth Session of the Subcommit¬ 
tee on Radiocommunications of the 
Intergovernmental Maritime Consul¬ 
tative Organization (IMCO) to be held 
in London on March 26-30, 1979. In 
particular, the working group will dis¬ 
cuss the following topics: 

Survival craft radio equipment: 

Operational requirements for future 
EPIRBs: 

Operational standards for shipboard radio 
equipment; 

Maritime distress system. 

Requests for further information 
should be directed to Lieutenant R. F. 
Carlson, U.S. Coast Guard (G-OTM/ 
74), Washington, D.C., telephone; 202- 
426-1345. 

The Chairman will entertain com¬ 
ments from the public as time permits. 

Richard K. Bank. 

Chairman, 

Shipping Coordinating Committee. 
November 10, 1978. 

[FR Doc. 78-32412 Filed 11-16-78; 8:45 am] 
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[3410-01-M] 

[4910-62-M] 

DEPARTMENT OF AGRICULTURE 

Office of the Secretary 

DEPARTMENT OF TRANSPORTATION 

Office of the Secretary 

RURAl TRANSPORTATION ADVISORY TASK 
FORCE 

Nominations For Membership 

The Secretaries of Agriculture and 
Transportation hereby solicit nomina¬ 
tions for membership on the Rural 
Transportation Advisory Task Force 
in accordance with subsection 2(c) of 
Pub. L. 95-580. 

The ,4 Act to Establish a Rural 
Transportation Advisory Task Force” 
(Pub. L. 95-580. enacted November 2. 
1978) created a 16-member task force, 
jointly chaired by the Secretaries of 
Agriculture and Transportation. The 
Secretaries appoint the members of 
the task force on the following basis: 

(1) One to be selected from a list of 
qualified individuals recommended by 
the Secretary of Agriculture; 

(2) One to be selected from a list of 
qualified individuals recommended by 
the Secretary of Transportation; 

(3) One to be selected from a list of 
qualified individuals recommended by 
the chairman of the Interstate Com¬ 
merce Commission; 

(4) One to be selected from a list of 
qualified individuals recommended by 
the chairman of the Committee on Ag¬ 
riculture. Nutrition, and Forestry. U.S. 
Senate; 

(5) One to be selected from a list of 
qualified individuals recommended by 
the Chairman of the Committee on 
Agriculture. U.S. House of Representa¬ 
tives; 

(6) Three to be selected from lists of 
qualified individuals recommended by 
carriers and associations of carriers, 
not to include more than one repre¬ 
sentative from each of the three trans¬ 
port modes, rail, motor, and water; 

(7) Four to be selected from lists of 
qualified individuals recommended by 
the agricultural community Including 
agricultural shippers and associations 
of shippers; and 

(8) Two to be selected from lists of 
qualified individuals recommended by 
the academic community. 

Purpose of the task force. The task 
force will study and report on methods 
for enhancing the economical and effi¬ 
cient movement of agricultural com¬ 
modities (including forest products) 
and agricultural inputs, including rec¬ 
ommendations for approaches for de¬ 
termining the continuing transporta¬ 


tion needs of agriculture, for establish¬ 
ing a national agricultural transporta¬ 
tion policy and for identifying impedi¬ 
ments to a railroad transportation 
system adequate for the needs of agri¬ 
culture. The task force is authorized 
to publish an initial report within 180 
days of enactment. After holding 
public hearings, the task force is re¬ 
quired to compile a final report which 
addresses the same issues provided for 
in the initial report and which con¬ 
tains specific recommendations for a 
railroad transportation system ade¬ 
quate to meet the essential needs of 
the agricultural industry. The final 
report is due within 420 days of enact¬ 
ment. 

Members of the task force who are 
full time officers or employees of the 
United States shall receive no addi¬ 
tional pay on account of service on the 
task force. While away from their 
homes or regular places of business in 
the performance of services for the 
task force, members of the task force 
shall be allowed travel expenses, in¬ 
cluding per diem in lieu of subsistence, 
in the same manner as persons em¬ 
ployed intermittently in the Govern¬ 
ment service are allowed expenses 
under section 5703 of title 5, United 
States Code. 

The Secretaries shall furnish such 
supplies, and clerical and administra¬ 
tive support as they deem necessary to 
enable the task force to carry out its 
responsibilities. 

The task force shall be dissolved 45 
days after publication of the final 
report. 

The nominations sought are those 
from which the Secretaries may make 
the selections described in (6). (7), and 
(8) above. Nominations should state 
clearly which category the nominee is 
to represent, i.e., carrier, agricultural 
shipper, or academe. Nominations 
should also include a statement of the 
nominee's qualification, or reason the 
nomination is made. 

Nominations must be received by 
December 15, 1978. to insure consider¬ 
ation. Send to Ronald F. Schrader. 
Special Assistant for Transportation, 
Office of the Secreatry, U.S. Depart¬ 
ment of Agriculture, Washington, D.C. 
20250, Attention: Rural Transporta¬ 
tion Advisory Task Force. 

Dated: November 14, 1978. 

Carol Tucker Foreman, 
Acting Secretary of Agriculture. 

Brock Adams, 

Secretary of Transportation. 

[FR Doc. 78-32464 Filed 11-16-78; 8:45 am) 


[4510-29-M] 

[4830-01-M] 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

DEPARTMENT OF LABOR 

Pention and Welfare Benefit Programs 

[Application No. D-809) 

EMPLOYEE BENEFIT PLANS 

Proposed Exemption for Certain Transaction! 

Involving the Trend Mills, Inc. et al. Profit 

Sharing Plan 

AGENCIES: Department of the Treas¬ 
ury/Internal Revenue Service Depart¬ 
ment of Labor. 

ACTION: Notice of proposed exemp¬ 
tion. 

SUMMARY: This document contains 
a notice of pendency before the De¬ 
partment of Labor and the Internal 
Revenue Service (the Agencies) of a 
proposed exemption from certain of 
the prohibited transaction restrictions 
of the Employee Retirement Income 
Security Act of 1974 (the Act) and 
from certain taxes imposed by the In¬ 
ternal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the purchase by Champion In¬ 
ternational Corporation (CIC). and 
the subleasing and transfer to WWG 
Industries, Inc. (WWG), of a certain 
parcel of land containing a factory/ 
office building presently owned for 
the Trend Mills, Inc. et al. profit shar¬ 
ing plan (the plan) by the related 
Trend Mills. Inc. et al. profit sharing 
trust (the trust). The proposed exemp¬ 
tion. if granted, would affect partici¬ 
pants and beneficiaries of the plan, 
CIC. WWG, and other persons partici¬ 
pating in the proposed transactions. 

DATE: Written comments and re¬ 
quests for a public hearing must be re¬ 
ceived by the Internal Revenue Serv¬ 
ice on or before December 20, 1978. 

EFFECTIVE DATE: If the proposed 
exemption is granted, the exemption 
would be effective March 17, 1977. 

ADDRESS: All written comments and 
requests for a public hearing (at least 
six copies) should be sent to the Inter¬ 
nal Revenue Service. 1111 Constitu¬ 
tion Avenue NW., Washington, D.C. 
20224. Attention: E:EP:PT:1 (D-809). 
The application for exemption and the 
comments received will be available 
for public inspection at the Internal 
Revenue Service National Oifice 
Reading Room. 1111 Constitution 
Avenue NW.. Washington. D.C. 20224 
and at the Public Documents Room of 
Pension and Welfare Benefit Pro¬ 
grams, Room N-4677, 200 Constitution 
Avenue NW., Washington. D.C. 20216. 

FOR FURTHER INFORMATION 
CONTACT: 

Timothy S. Smith of the Prohibited 
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Transactions Staff of the Employee 
Plans Division, Internal Revenue 
Service. 202-566-6761. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: 
Notice is hereby given of the pendency 
before the Agencies of a proposed ex¬ 
emption from the restrictions of sec¬ 
tions 406(a)(1) (A) through (D), 

406(a)(2), 406(b)(1) and 407(a) of the 
Act and from the taxes imposed by 
sections 4075 (a) and (b) of the Code 
by reason' of sections 4975(c)(1) (A) 
through (E) of the Code. The pro¬ 
posed exemption was requested in an 
application filed on behalf of CIC and 
Citizens and Southern Bank (C S) 
pursuant to section 408(a) of the Act 
and section 4975(c)(2) of the Code, and 
in accordance with the procedures set 
forth in ERISA procedure 75-1 (40 FR 
18471, April 28. 1975) and Rev. Proc. 
75-26. 1975-1 C.B. 722. While certain 
aspects of the transactions for which 
relief has been requested may be per¬ 
missible under the transitional relief 
afforded by sections 2003(c) and 414 of 
the Act, other aspects of the transac¬ 
tions might not be so covered and, 
thus, the agencies are proposing relief 
with respect to each requested trans¬ 
action. 

Summary of Facts and 
Representations 

% 

The application contains facts and 
representations with regard to the 
proposed exemption which are sum¬ 
marized below. Interested persons are 
referred to the application on file with 
the Agencies for the complete repre¬ 
sentations of the applicants. 

1. The plan was established on June 
30, 1961, effective July 1. 1960. The 
original plan sponsors were Trend 
Mills. Inc. (Trend), Trend Sales Co. 
and Trend Latex <fe Chemical Co. 
Through a series of plan and trust 
amendments plan sponsors w'ere added 
and deleted so that by the time of the 
ninth amendment to the plan, effec¬ 
tive December 31, 1969. the only em¬ 
ployers remaining as plan sponsors 
were Trend & Trend Industries. Inc. 
The Trust Co. of Georgia was the 
original trustee for the Trust. Under 
t He seventh amendment to the Trust. 
C & S became successor trustee for 
the Trust on August 20. 1969. 

2. Effective December 18. 1969, 

Trend merged into a subsidiary of CIC 
which w'as subsequently merged into 
CIC. The plan continued in existence. 
However, since approximately Decem¬ 
ber 31. 1971, no new contributions to 
the Trust have been made and no new 
participants have been admitted to the 
plan. 

3. The trust owns a one story carpet 
manufacturing plant with office space . 
(the plant) situated on approximately 
11.3 acres of land In Plainville, Ga. 
The total building area is approxi¬ 


mately 216.133 square feet (including 
3,867 square feet of office space). The 
plant was built in six phases between 
1960 and 1973. The first four phases 
containing 124,200 square feet (the 
original building) were completed by 
1968. The fifth stage containing 93,933 
square feet (the addition) was com¬ 
pleted in 1970. 

4. The plant at all relevant times has 
been used by Trend and CIC as a 
carpet manufacturing facility. The 
original Building was Involved in a sale 
and leaseback transaction consummat¬ 
ed on June 26. 1968 involving the sale 
by Trend of the original building to 
the Trust Co. of Georgia as then trust¬ 
ee of the trust and a subsequent lease¬ 
back of the building to Trend. The 
original term of this lease was 10 years 
and the annual rental was $53,400. 
The lease also specified that it would 
continue on a year-to-year basis with 
the same terms at the option of Trend 
or its successor. 

5. Under a construction agreement 
signed and dated April 21. ;969 be¬ 
tween Trend and the Trust Co. of 
Georgia, as the then trustee of the 
trust, Trend agreed to construct the 
addition to the plant. Trend was to act 
as general contractor and the trust 
was to pay Trend for the costs of con¬ 
struction upon presentation by Trend 
to the trustee of a certification of com¬ 
pletion and a statement of the costs of 
construction and, subsequent to the 
completion of the addition, the lease 
covering the plant was to be amended 
to reflect an increased rent. The addi¬ 
tion was completed sometime prior to 
December 31, 1970 at a cost of ap¬ 
proximately $499,641. However, for 
reasons unexplained and unknown to 
CIC and C S. Trend never presented 
to the trustee the agreed upon certifi¬ 
cate of completion and the trust never 
paid Trend the costs of construction 
nor was the lease agreement ever 
amended nor did Trend or CIC ever 
pay any increased rent for the addi¬ 
tion. 

6. As of December 31, 1976 the trust 
carried the entire plant on its books of 
account with a market and book value 
of $426,000 (the bookvalue of the origi¬ 
nal building). Using this market value 
the books of account showed the plant 
as comprising 50.14 percent of the 
market value of the trust’s assets. 
During the 5 plan years ending De¬ 
cember 31, 1976 an average of 20 per¬ 
cent of each year’s remaining year-end 
participants terminated from the plan. 
The applicants estimate that for the 
next 5 years this rate will increase to 
25 percent and that if this trend con¬ 
tinues the entire liquid balance of the 
trust (comprising all of its assets other 
than the plant) will be paid out by the 
end of 1979. 

7. An appraisal made by Kirkland & 
Co. of Atlanta. Ga. on March 16. 1976 


placed the market value of the plant 
at $900,000 and the rental value at 
$119,973 a year. 

8. On March 17. 1977 C & S and CIC 
entered into an agreement under 
which C & S. as trustee for the trust 
agreed to sell and CIC agreed to buy 
the plant for a price of $604,497, sub¬ 
ject to obtaining from the Department 
of Labor and the Internal Revenue 
Service a ruling that the transaction 
was not a prohibited transaction or, in 
the alternative, an exemption from 
the prohibited transaction provisions 
of the Act and Code. On the same date 
C & S and CIC and Chicago Title In¬ 
surance Co. (Chicago Title), as escrow 
agent, entered into an escrow agree¬ 
ment under which CIC deposited 
$604,497 toward the purchase price for 
the plant and C & S deposited a trust¬ 
ee’s deed from C & S as grantor to 
CIC as grantee with Chicago Title 
pending notice to Chicago Title that 
the transaction should be completed. 

9. The applicants have submitted a 
memorandum of law which states that 
there is authprity under Georgia stat¬ 
utory and case law for the proposition 
that the trust is obliged to make pay¬ 
ment to CIC for the addition and that 
the obligation on the part of CIC, as 
successor to Trend, to pay increased 
rent is dependent upon the perform¬ 
ance of the trust’s covenant to pay for 
the addition. In order to determine 
the net sales price to be paid by CIC to 
the trust for the plant, CIC and C & S 
agreed, as a result of arm's-length ne¬ 
gotiations. that the proper method 
should be to recreate the events that 
would have taken place beginning in 
1970 and ending on December 31, 1976 
if the terms of the construction agree¬ 
ment had been carried out. and if the 
lease had been amended to reflect the 
construction of the addition. Accord¬ 
ingly. the purchase price agreed to by 
C & S and CIC for the plant was calu- 
clated by taking into consideration the 
fair market value of the plant (arrived 
at primarily through the income 
method of valuation) and the fact that 
the trustee for the trust did not pay 
Trend for the costs of the addition to 
the plant and the fact that Trend did 
not pay any increased rent, with com¬ 
pounding or discounting, as appropri¬ 
ate, of amounts by an interest factor 
of 8.8 percent (the rate determined by 
C & S and CIC to be the average rate 
which would have been paid or earned 
during the years involved, i.e., the 
average prime rate plus 1 percent for 
the years 1971-76). The fair market 
value of the plant used in this calcula¬ 
tion was $900,000. This figure was 
based on the appraisal of March 16, 
1976 as well as on other relevant fac¬ 
tors including the adverse economic 
conditions then prevailing in the 
carpet industry, the singular purpose 
of the plant and the abundance of sim- 
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ilar industrial facilities in the Plain- 
ville. Ga. area. 

10. A second appraisal of the plant 
by Frank B. Roberts and Associates of 
Atlanta, Ga., as of November 21, 1977, 
placed its market value at $1,000,000. 
In light of this higher value CIC and 
C & S entered into an agreement 
dated February 28. 1978 under which 
CIC agreed to pay $25,641 as addition¬ 
al consideration for the plant. 

11. C <fc S has not attempted to 
locate a purchaser or lessee for the 
plant who is not a disqualified person 
(party in interest). C & S believes that 
in light of the continuing lease obliga¬ 
tions and the fact that the property is 
subject to lease renewals running to 
CIC on the original building but not 
on the addition that no purchaser 
could be located who would pay the 
trust a price comparable to that which 
will be received from the employer. 
The trustee also believes that its ef¬ 
forts to locate an unrelated lessee or 
purchaser would be unproductive be¬ 
cause of the depressed conditions of 
the carpet industry in the vicinity of 
the plant and because of the singular 
purpose of the plant. 

12. On March 30. 1978 CIC sold the 
assets of its Trend Carpet Division to 
WWG, a Delaware corporation. Pursu¬ 
ant to the terms of the asset purchase 
agreement between CIC and WWG. 
CIC has entered into a sublease with 
WWG under which WWG is the 
sublessee of the plant, subject to all of 
the terms and conditions of the lease 
between CIC and C & S. Under this 
agreement, following receipt by CIC of 
the exemption requested from the 
Agencies. CIC will deliver a deed con¬ 
veying the plant to WWG or will cause 
C & S to deliver a trustee’s deed for 
the plant directly to WWG. The em¬ 
ployees at the plant are now employed 
by WWG. 

Notice to Interested Persons 

Written notice will be given to all 
plan members, and all beneficiaries 
presently receiving distributions under 
the plan. Notice will be provided by 
posting a notice on bulletin boards 
which are regularly reviewed by all 
Plan members at the plant, which 
notice will set forth the nature of the 
pending exemption and inform the 
plan members of their right to submit 
comments. In addition, as soon as fea¬ 
sible after notice is published in the 
Federal Register, a copy of the notice 
in the Federal Register will be mailed 
to each plan member and to each ben¬ 
eficiary receiving benefits under the 
plan by first-class mail. Copies of all 
such notifications will be forwarded to 
the Agencies at the time they are 
made available or distributed. 

The posting of notice on the plan 
member bulletin board referred to 
above will take place within seven (7) 


days after publication in the Federal 
Register of notice of this application; 
the sending of copies of the notice as 
published in the Federal Register will 
be accomplished within a reasonable 
time not to exceed fourteen (14) days 
after the date of publication of notice 
in the Federal Register of this appli¬ 
cation. 

General Information 

The attention of interested persons 
is directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
4975(c)(2) of the Code and section 
408(a) of the act does not relieve a fi¬ 
duciary or other party in interest or 
disqualified person from certain other 
provisions of the Code and the act. in¬ 
cluding any prohibited transaction 
provisions to which the exemption 
does not apply and the general fidu¬ 
ciary responsibility provisions of sec¬ 
tion 404 of the act which, among other 
things, require that a fiduciary dis¬ 
charge his duties respecting the plan 
solely in the interests of the partici¬ 
pants and beneficiaries of the plan 
and in a prudent fashion in accord¬ 
ance with section 404(a)(1)(B) of the 
act; nor does it affect the requirement 
of section 401(a) of the Code that the 
plan must operate for the exclusive 
benefit of the employees of the em¬ 
ployer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transac¬ 
tions prohibited under section 
4975(c)(1)(F) of the Code and section 
406(b)(2) and (b)(3) of the Act; 

(3) Before an exemption may be 
granted under section 4975(c)(2) of the 
Code and section 408(a) of the Act, the 
Agencies must find that the exemp¬ 
tion is administratively feasible, in the 
interests of the plan and of its partici¬ 
pants and beneficiaries, and protective 
of the rights of participants and bene¬ 
ficiaries of the plan; and 

(4) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of, any other provi¬ 
sions of the Code and the Act, includ¬ 
ing statutory or administrative exemp¬ 
tions and transitional rules. Further¬ 
more, the fact that a transaction is 
subject to an administrative or statu¬ 
tory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

(5) This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury directive appearing in the 
Federal Register for Wednesday, 
May 24. 1978 (43 FR 22319). 

Written Comments and Hearing 
Request 

All interested persons are invited to 
submit written comments or requests 


for a hearing on the proposed exemp¬ 
tion to the address and within the 
time period set forth above. All com¬ 
ments will be made a part of the 
record. Comments and requests for a 
hearing should state reasons for the 
writer’s interest in the proposed ex¬ 
emption. Comments received will be 
available for public inspection with 
the application for exemption at the 
addresses set forth above. 

Proposed Exemption 

Based upon the facts and represen¬ 
tations set forth in the application, 
the Agencies are considering granting 
the requested exemption under the 
authority of section 4975(c)(2) of the 
Code and section 408(a) of the Act and 
in accordance with the procedures set 
forth in ERISA procedure 75-1 and 
Rev. Proc. 75-26. If the exemption is 
granted, the taxes imposed by section 
4975(a) and (b) of the Code by reason 
of sections 4975(c)(1) (A) through (E) 
of the Code and the restrictions of sec¬ 
tions 406(a)(1) (A) through (D). 

406(a)(2). 406(b)(1) and 407(a) of the 
act shall not apply to the purchase of 
the plant by CIC from the trust for 
$630,138 in cash, provided that this 
amount is not less than the fair 
market value of the plant after 
making appropriate adjustments for 
costs in connection with the construc¬ 
tion of the addition and rent due the 
trust, nor to the subleasing and trans¬ 
fer to WWG. The proposed exemp¬ 
tion. if granted, will be subject to the 
express conditions that the material 
facts and representations contained in 
the application are true and complete 
and that the application accurately de¬ 
scribes all material terms of the trans¬ 
action to be consummated pursuant to 
the exemption. 

Signed at Washington, D.C. this 9th 
day of November. 1978. 

Fred J. Ochs, 

Director , Employee Plans Division , 

Internal Revenue Service. 

Ian D. Lanoff, 

Administrator of Pension and 
Welfare Benefit Programs , 
Labor-Management Services 

Administration , U.S. Depart¬ 
ment of Labor. 

tFR Doc, 78-32226 Filed 11-16-78; 8:45 am) 


[7035-01-M) 

INTERSTATE COMMERCE 
COMMISSION 

[Notice 7421 

ASSIGNMENT OF HEARINGS 

November 14, 1978. 
Cases assigned for hearing, post¬ 
ponement, cancellation, or oral argu¬ 
ment appear below and will be pub- 
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lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they are interested. 

MC 95876 (Sub-235F>. Anderson Trucking 
Service. Inc., now being assigned for hear¬ 
ing on February 6. 1979 (1 day), at St. 
Paul. MN. in a hearing room to be later 
designated. 

MC 92950 (Sub-IF). Wolverton Dray Lines. 
Inc., now being assigned for hearing on 
February 7. 1979 (3 days), at St. Paul, MN 
in a hearing room to be later designated. 
MC 134477 (Sub-243F), Schanno Transpor¬ 
tation. Inc., now being assigned for hear¬ 
ing on February 12. 1979 (2 days), at St. 
Paul, MN. in a hearing room to be later 
designated. 

MC 144452 <Sub-2F). Arlen Lindquist d.b.a. 
Arlen E. Lindquist Trucking, now being 
assigned for hearing on February 14. 1978 
<3 days), at St. Paul. MN. in a hearing 
room to be later designated. 

MC 133119 (Sub-134F), Hcyl Truck Lines. 
Inc., now being assigned for hearing on 
January 24. 1979 (1 day), at Omaha, NE. 
in a hearing room to be later designated. 
MC 144265 (Sub-IF), Aid, Inc., now being as¬ 
signed for hearing on February 7, 1979 (3 
days), at New Orleans, LA, in a hearing 
room to be later designated. 

MC 2908 (Sub-24F), Capital Motor Lines, 
d.b.a. Capital Trailway, now being as¬ 
signed for hearing on February 12. 1979 (l 
week), at Montgomery. AL. in a hearing 
room to be later designated. 

MCC 10094. International Brotherhood of 
Teamster, Chauffers. Warehousemen & 
Helpers of America versus Akers Motor 
Lines, Inc., MCC 10167, Akers Motor 
Lines. Inc., and Akers-Central Motor 
Lines, Inc.—Investigation and Revocation 
of Certificates, now being assigned for 
hearing on February 5. 1979 (2 weeks), at 
Charlotte, NC in a hearing room to be 
later designated. 

MC 123681 (Sub-34F). Widing Transporta¬ 
tion, Inc., now r assigned for hearing on 
January 15. 1979, at Portland. OR. will be 
held in Court Room 2. Bankruptcy Court, 
Pioneer Courthouse. 555 Southwest Yam¬ 
hill Street and continued to January 22, 
1979 (5 days), at Seattle, WA, in a hearing 
room to be later designated. 

MC 100666 (Sub-384F>. Melton Truck Lines, 
Inc., now assigned November 13, 1978. at 
Columbus. OH. is canceled and trans¬ 
ferred to Modified Procedure. 

MC 36989, Adams Packing Association. Inc., 
et al. versus Consolidated Rail Corp., et 
al.. now assigned for hearing on January 
9, 1979. at Orlando, FT, is postponed in¬ 
definitely. 

MC 2908 (Sub-23F), Capitol Motor Lines, 
d.b.a. Capitol Trailways, now assigned for 
hearing on December 5, 1978, at Tusca¬ 
loosa. AL, is postponed indefinitely. 

MC 115841 (Sub-589), Colonial Refrigerated 
Transportation. Inc., now assigned for 
hearing on November 30. 1978, at Dallas. 
TX, is canceled and reassigned for Novem¬ 


ber 30, 1978 (2 days), at San Antonio. TX. 
in a hearing room to be later designated. 

MC 144285F, Bay Haven Marina. Inc., now 
assigned for hearing on November 15. 
1978. at Chicago. IL, is canceled. 

AB 7 (Sub-62), Stanley E. G. Hillman, 
Trustee of the Property of Chicago. Mil¬ 
waukee. St. Paul & Pacific Railroad Co., 
Debtor, Abandonment Near Faribault and 
Zumbrota, In Rice and Goodhue Counties. 
MN. now assigned for hearing on Novem¬ 
ber 27, 1978, at Zumbrota. MN. is post¬ 
poned to November 28. 1978, at Zumbrota, 
MN. City Hail. 55 East Third. 

MC 144225, Jadeel Trucking. Inc., now as¬ 
signed for hearing on November 3. 1978, at 
Boston. MA. is postponed indefinitely. 

MC 113678 (Sub-740F), Curtis. Inc., now as¬ 
signed for hearing on November 29, 1978, 
at Chicago, IL. Is postponed indefinitely. 

MC 115826 <Sub-327F). W. J. Digby. now as¬ 
signed December 11, 1978 at Denver. CO, 
is advanced and reassigned to November 
28. 1978 (1 day), at Denver, CO, and will 
be held at Room C-503, U.S. Courthouse, 
1929 Stout Street. 

MC 117119 (Sub-619), Willis Shaw Frozen 
Express. Inc., now assigned December 11. 
1978 (1 day), at Denver, CO, and will be 
held at Division 2. U.S. Courthouse, 1929 
Stout Street. 

MC 116915 (Sub-45), Eck MUler Transporta¬ 
tion Corp., now assigned November 15, 
1978 at Louisville, KY, is canceled and 
reassigned to November 21. 1978 for pre- 
hearing conference at the Offices of the 
Interstate Commerce Commission in 
Washington. DC. 

MCC 10163, Clark Transfer. Inc., versus 
Consolidated Productions, Inc., now as¬ 
signed November 29, 1978, for prehearing 
conference at the Offices of the Interstate 
Commerce Commission in Washington. 
DC. 

MC 113678 (Sub-749F), Curtis. Inc., now 
being assigned on February 27, 1979 (4 
days), at Los Angeles, CA, and continued 
to March 5. 1979 (5 days), at San Francis¬ 
co, CA, in rooms to be later designated. 

H. G. Homme, Jr., 

Secretary . 

[FR Doc. 78-32441 Filed 11-16-78; 8:45 am] 


[7035-01-M] 

[Notice No. 211] 

MOTOR CARRIER TEMPORARY AUTHORITY 
APPLICATIONS 

November 3. 1978. 

The following are notices of filing of 
applications for temporary authority 
under section 210a(a) of the Interstate 
Commerce Act provided for under the 
provisions of 49 CFR 1131.3. These 
rules provide that an original and six 
(60 copies of protests to an application 
may be filed with the field official 
named In the Federal Register publi¬ 
cation no later than the 15th calendar 
day after the date the notice of the 
filing of the application is published in 
the Federal Register. One copy of the 
protest must be served on the appli¬ 
cant, or its authorized representative, 
if any, and the protestant must certify 
that such service has been made. The 


protest must identify the operating 
authority upon which it is predicated, 
specifying the “MC” docket and “Sub” 
number and quoting the particular 
portion of authority upon which it 
relies. Also, the protestant shall speci¬ 
fy the service it can and will provide 
and the amount and type of equip¬ 
ment it will make available for use in 
connection with the service contem¬ 
plated by the TA application. The 
weight accorded a protest shall be gov¬ 
erned by the completeness and perti¬ 
nence of the protestant's information. 

Except as otherwise specificaUy 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment re¬ 
sulting from approval of its applica¬ 
tion. 

A copy of the application is on file, 
and can be examined at the Office of 
the Secretary. Interstate Commerce 
Commission, Washington, D.C., and 
also in the ICC Field Office to which 
protests are to be transmitted. 

Motor Carriers of Property 

MC 8515 (Sub-14 TA), filed Septem¬ 
ber 28. 1978. Applicant: TOBLER 

TRANSFER, INC., Junction Inter¬ 
state 80 and IL 89. Spring Valley, IL 
61354. Representative: Leonard R. 
Kofkin, 39 South LaSalle Street, Chi¬ 
cago, IL 60603. Authority sought to 
operate as a common carrier\ by motor 
vehicle, over regular routes, transport¬ 
ing: General commodities , (except 
commodities in bulk, household goods 
as defined by th$ Commission, Classes 
A and B explosives, and those requir¬ 
ing special equipment), serving the fa¬ 
cilities of Caterpillar Tractor Co. at or 
near Pontiac, IL. as an off-route point 
in connection with applicant's existing 
regular route authority, for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper: 
Caterpillar Tractor Co., C.R. Sommer, 
Supervisor, Inbound Traffic. 100 
Northeast Adams Street, Peoria, IL 
61629. Send protests to: Lois M. Stahl, 
Transportation Assistant. Interstate 
Commerce Commission, Everett Mc¬ 
Kinley Dirksen Building. 219 South 
Dearborn Street, Room 1386, Chicago, 
IL 60604. 

MC 102478 (Sub-8 TA), filed Septem¬ 
ber 28. 1978. Applicant: BRIGHT 

BELT MOTOR LINES. INC., P.O. Box 
237, Grifton, NC 28530. Representa¬ 
tive: Ralph McDonald, 336 Fayette¬ 
ville Street, P.O. Box 2246, Raleigh. 
NC 27602. Authority sought to operate 
as a common carrier , by motor vehicle, 
over irregular routes, transporting! 
Roofing , roofing materials , and indus¬ 
trial asphalt (except commodities in 
bulk), from the facilities of Trumbull 
Asphalt Co., and Owens-Coming Fi- 
berglas Corp., at Morehead City, NC, 
to points in VA. (expect Richmond 
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and Chesapeake), for 180 days. Appli¬ 
cant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shippers: (1) 
Trumbull Asphalt Co.. P.O Box 37. 
Morehead City, NC 28557. (2) Owens- 
Corning Fiberglas Corp.. 105 Arendel, 
Morehead City, NC 20557. Send pro¬ 
tests to: Archie W. Andrews, District 
Supervisor, Interstate Commerce Com¬ 
mission. 024 Federal Building. 310 New 
Born Avenue, P.O. Box 26896, Raleigh, 
NC 27611. 

MC 107012 (Sub-284 TA), filed Sep¬ 
tember 29, 1978. Applicant: NORTH 
AMERICAN VAN LINES. INC.. 5001 
U.S. Highway 30 West, P.O. Box 988. 
Fort Wayne. IN 46801. Representative: 
Gerald A. Bums, P.O. Box 988. Fort 
Wayne. IN 46801. Authority sought to 
operate as a common earner, by motor 
vehicle, over irregular routes, trans¬ 
porting: Artificial Christmas trees , 
from the facilities of Marathon Carey- 
McFall Co., located at or near Mont¬ 
gomery. Avis, Jersey Shores, and Har¬ 
risburg, PA. to points in IA, IL, IN, 
MI, MN. OH. and WI. for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper: 
Marathon Carey-McFall Co., Mon- 
toursville. PA 17754. Send protests to: 
J H. Gray, District Supervisor, 
Bureau of Operations. Interstate Com¬ 
merce Commission, 343 West Wayne 
Street. Suite 113, Fort Wayne, IN 
46802. 

MC 108119 (Sub-102 TA), filed Sep¬ 
tember 27, 1978. Applicant* E. L. 
MURPHY TRUCKING CO., P.O. Box 
43010, St Paul, MN 55164. Repre¬ 
sentative: Andrew R. Clark, 1000 First 
National Bank Building, Minneapolis, 
MN 55402. Authority sought to oper¬ 
ate as a common carrier , by motor ve¬ 
hicle. over irregular routes, transport¬ 
ing: Afatertais end supplies used in the 
manufacture of axle assemblies, (1) 
fro* i Dayton and Tiffin. OH; Elkhart. 
Logansport. and Reynolds, IN; Chica¬ 
go. IL; Mequon, WI; Jackson and De¬ 
troit, MI; Chattanooga, TN; and Mon¬ 
tezuma, GA. to Seminole. OK; and (2) 
from Seminole, OK, to Chino, CA. 
Dayton. Oil; Chattanooga, TN; 
McMinnville, OR; Elkhart, IN; and 
Montezuma, GA, for 180 days. Sup¬ 
porting shipper: Kelsey Hayes. Axle 
and Brake Division, P.O. Box 1587, 
Seminole, OK 74868. Send protests to; 
Delores A. Poe. Transportation Assist¬ 
ant. Interstate Commerce Commis¬ 
sion, Bureau of Operations. 414 Feder¬ 
al Building and U.S. Courthouse. 110 
South Fourth Street, Minneapolis, 
MN 55401. 

MC 108651 (Sub-22 TA), filed Sep¬ 
tember 28, 1978. Applicant: ROY B. 
MOORE. INC., 233 Wilcox Drive, P.O. 
Box 628. Kingsport, TN 37662. Repre¬ 
sentative: Daniel H. Moore, Wilcox 


Drive, P.O. Box 628. Kingsport, TN 
37662. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Canned goods, from Alton, Leicester, 
Leroy, Oakfield, Phelps, Shortsvillc, 
and South Dayton, NY, to Charlotte, 
NC. for 180 days. Supporting shipper: 
Curtice Bums. Inc.. Lent Avenue. 
Leroy, NY 14482. Send protests to: 
Glenda Kuss. Transportation Assist¬ 
ant, Bureau of Operations, Interstate 
Commerce Commission, Suite A-422, 
U.S. Courthouse. 801 Broadway, Nash¬ 
ville. TN 37203. 

MC 112750 (Sub-348TA). filed Sep¬ 
tember 29, 1978. Applicant: PUR OLA- 
TOR COURIER CORP.. 3333 New 
Hyde Park Road, New Hyde Park, NY 
11040. Representative; Elizabeth L. 
Henoch (same address as applicant). 
Authority sought to operate as a con¬ 
tract carrier , by motor vehicle, over ir¬ 
regular routes, transporting: Commer¬ 
cial papers , documents, and written 
instruments (except currency and ne¬ 
gotiable securities) as are used in the 
business of banks and banking institu¬ 
tions, between Bluefield, WV. and Ra¬ 
leigh. NC, under a continuing contract 
or contracts, with The Flat Top Na¬ 
tional Bank of Bluefield, for 90 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper: 
The Flat Top National Bank of Blue¬ 
field, P.O. Box 950, Bluefield, WV 
24701. Send protests to: Maria B. 
Kejss, Transportation Assistant. Liter- 
state Commerce Commission, 26 Fed¬ 
eral Plaza, New York, NY 10007. 

MC 113429 (Sub-5TA). filed Septem¬ 
ber 29, 1978. Applicant: MICHAEL 
CONTRIS, d.b.a. CONTRIS TRUCK¬ 
ING. R.R. No. 1, Faulkner Road, 
llarrod, OH 45850. Representative: Mi¬ 
chael Contris, R.R. No. 1, Faulkner 
Road. Harrod, OH 45850. Authority 
sought to operate ns a contract carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Machine parts 
and materials used in the manufac¬ 
ture or repair of construction equip¬ 
ment (except commodities in bulk), be¬ 
tween Lima, OH; on the one hand, 
and, on the other hand, points in the 
United States, (except AK, HI, and 
Oil), under a continuing contract or 
contracts, with Clark Equipment Co., 
for 180 days. Applicant has also filed 
an underlying ETA seeking up to 90 
days of operating authority. Support¬ 
ing shipper: Clark Equipment Co., 525 
North 24th Street, Battle Creek, MI. 
Send protests to: hiterstate Commerce 
Commission, Bureau of Operations. 
313 Federal Office Building, 234 
Summit Street, Toledo. OH 43604. 

MX 115669 <Sub-171TA). filed Sep¬ 
tember 28. 1978. Applicant: DAHL- 
STEN TRUCK LINE, INC.. P.O. Box 
95, 101 West Edgar Street, Clay 


Center. NE 68933. Representative 
Howard N. Dahlsten. (same address as 
applicant). Authority sought to oper 
ate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Dry feed ingredients, from the fa¬ 
cilities of Occidental Chemical Co., at 
or near Montpelier, IA. to points in IL, 
IN. OH, and WI, for ICO days. Appli¬ 
cant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shipper: Mike 
Gonzales. Manager. Motor Transpor¬ 
tation. Occidental Chemical Co., P.O. 
Box 1185, Houston. TX 77001. Send 
protests to: Max H. Johnston, District 
Supervisor, 285 Federal Building and 
Courthouse, 100 Centennial Mall 
North, Lincoln, NE 68508. 

MC 119702 (Sub-G5TA), filed Sep¬ 
tember 29, 1978. Applicant: STAHLY 
CARTAGE CO., 130-A Hillsboro 
Avenue. P.O. Box 486, Edwardsville, IL 
62025. Representative: Carl Wetzel 
(same address as applicant). Authority 
sought to operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Liquid Fertilizer 
(in bulk, in tank vehicles), from Bour¬ 
bon and Watseka, IL, to points in IN, 
for 180 days. Supporting shipper: R. 
R. Whipple, Supervisor-Traffic, Allied 
Chemical Corp., P.O. Box 2120, Hous¬ 
ton, TX 77001. Send protests to: 
Charles D. Little, District Supervisor, 
Interstat-e Commerce Commission, 414 
Leland Office Building, 527 East Cap¬ 
itol Avenue, Springfield, IL 62701. 

MC 123179 (Sub-4TA>. filed Septem 
ber 29. 1978. Applicant: ARROW 

FREIGHT LINES, INC., 80 Progress 
Street, West Springfield, MA 01089. 
Representative: Alan R. Barthelette, 
80 Progress Street, West Springfield, 
MA 01089. Authority sought to oper¬ 
ate as a common carrier, by motor ve¬ 
hicle. over irregular routes, transport¬ 
ing: New furniture and metal articles, 
and materials and supplies used in the 
manufacture and distribution thereof, 
between the facilities of N M Indus¬ 
tries Division of St-andex International 
Corp., at or near West Springfield, 
MA, on the one hand, and. on the 
other, points in MD, VA. NC. and SC, 
for 180 days. Applicant has also filed 
an underlying ETA seeking up to 90 
days of operating authority. Support 
ing shippers: N M Industries Division 
of Stanclex Liternational Corp., 203 
Circuit Avenue, West Springfield, MA 
01089. Send protests to: David M. 
Miller. District Supervisor, 436 Dwight 
Street, Room 338, Springfield, MA 
01103. 

MC 125335 (Sub-3ITA), filed Sep¬ 
tember 29, 1978. Applicant: GOOD¬ 
WAY INC.. P.O. Box 2233, York. PA 
17405. Representative: Gailyn L. 
Larsen, Peterson, Bowman, Larsen & 
Swanson, P.O. Box 81849, Lincoln, NE 
68501. Authority sought to operate as 
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a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Foodstuffs, (except in bulk), from the 
facilities of Knouse Foods, Inc., in 
Adams and Franklin Counties, PA, to 
points in TN, MS. AR, LA, TX, OK, 
GA, and AL, for 180 days. Applicant 
has also filed an underlying ETA seek¬ 
ing up to 90 days of operating authori¬ 
ty. Supporting shippers: Knouse 
Foods, Inc., William H. Homer, Traf¬ 
fic Manager, Peach Glen, PA 17306. 
Send protests to: Charles F. Myers, 
District Supervisor. Interstate Com¬ 
merce Commission, P.O. Box 869, Fed¬ 
eral Square Station, Harrisburg, PA 
17103. 

MC 125535 (Sub-8TA). filed Septem¬ 
ber 21. 1978. Applicant: JOHN SHARP 
TRUCKING CO., INC., Hamilton 
Court, South Warwick Road, Somer- 
dale, NJ 08083. Representative: 
Donald S. Helm, P.O. Box 814, Cherry 
Hill, NJ 08003. Authority sought to op¬ 
erate as a contract carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting:: (1) Shelves, bins, counters, re¬ 
frigerators, freezers, cooling rooms, 
cooling boxes, and parts and accesso¬ 
ries thereto, and (2) materials, equip¬ 
ment, and supplies used in the manu¬ 
facture of the commodities in (1) 
above, between Cherry Hill. NJ, on the 
one hand, and, on the other, points in 
the United States in and east of KS. 
NE, ND, OK. SD, and TX (except 
points in CT, DE, DC, MD, NJ. NY. 
PA. VA and WV). under a continuing 
contract or contracts, with Hussman 
Refrigerator Co., for 180 days. Appli¬ 
cant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shippers: Huss- 
mann Refrigerator Co.. P.O. Box 507, 
Cherry Hill. NJ 08034. Send protests 
to: John P. Lynn. Transportation Spe¬ 
cialist. Interstate Commerce Commis¬ 
sion, 428 East State Street, Room 204, 
Trenton, NJ 08608. 

MC 126622 (Sub-6TA), filed Septem¬ 
ber 27. 1978. Applicant: AUDET & 
MEGANTIC TRANSPORT LTEE., 
P.O. Box 1330, Lac Megantic, PQ. Rep¬ 
resentative: Harold Paschios. 443 Con¬ 
gress Street, Portland, ME 04101. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Wood chips, 
(in bulk), from ports of entry on the 
International Boundary Lines between 
the United States and Canada located 
at or near Jackman and Cobum Gore, 
ME, to points in ME, restricted to the 
transportation of traffic originating at 
Lac Megantic and Woburn, PQ, and 
limited to a transportation sendee to 
be performed, under a continuing con¬ 
tract or contracts, with Torpedo 
Lumber Enc., for 90 days. Applicant 
has also filed an underlying ETA seek¬ 
ing up to 90 days of operating authori¬ 
ty. Supporting shippers: Torpedo 


Lumber. Enc., 3677 Rue Levis, Lac Me¬ 
gantic. PQ (Attn: Michel Boisvert, 
President). Send protests to: Ross J. 
Seymour, District Supervisor, Bureau 
of Operations, Interstate Commerce 
Commission, Room 3, 6 Loudon Road, 
Concord, NH 03301. 

MC 126844 (Sub-56TA), filed Sep¬ 
tember 28. 1978. Applicant: R. D. S. 
TRUCKING CO.. INC., 1713 North 
Main Road, Vineland, NJ 08360. Rep¬ 
resentative: Terrence D. Jones, 2033 K 
Street NW, Washington, DC 20006. 
Authority sought to operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
Frozen foods, and commodities 
exempt from regulation under section 
203(b)(6) of the Interstate Commerce 
Act when moving in mixed loads with 
frozen foods, from the facilities of 
Empire Freezers of Syracuse. Inc., at 
Syracuse, NY, to points in CT, MA, 
NH, RI. VT, NY. PA. NJ. DE, MD. OH, 
MI, VA and the DC. for 180 days. Ap¬ 
plicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper: 
Empire Freezers of Syracuse, Inc., 
P.O. Box 4892. Syracuse, NY 13221. 
Send protests to: John P. Lynn. Trans¬ 
portation Specialist, Interstate Com¬ 
merce Commission. 428 East State 
Street, Room 204, Trenton, NJ 08608. 

MC 128592 (Sub-14TA), filed Sep¬ 
tember 28. 1978. Applicant: KLM. 
INC., Old Highway 49 South. P.O. Box 
6098, Jackson, MS 39208. Representa¬ 
tive: Donald B. Morrison. 1500 Deposit 
Guaranty Plaza. P.O. Box 22628, Jack- 
son, MS 39205. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: (1) Ham, from Miami, FL, to 
Greeley, CO: and (2) frozen foods, 
from Denver and Greeley. CO. to the 
distribution facilities of the Burger 
King Corp. at Seattle, WA, under a 
continuing contract, or contracts, with 
Burger King Corp., for 180 days. Ap¬ 
plicant has also filed an underlying 
ETTA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper: 
Burger King Corp., 9200 South Dade- 
land Boulevard, Miami, FL 33156. 
Send protests to: Alan C. Tarrant, Dis¬ 
trict Supervisor, Interstate Commerce 
Commission, Room 212, 145 East 

Amite Building. Jackson, MS 39201. 

MC 134531 (Sub-13TA), filed Sep¬ 
tember 29. 1978. Applicant: AGGRE¬ 
GATE HAULERS. INC., Route 2. Box 
559-A, West Columbia, SC 29169. Rep¬ 
resentative: Burton W. Lanier, Route 
2, Box 559-A, West Columbia, SC 
29169. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Dry fertilizer and fertilizer materials, 
(except in bulk, in tank or hopper-type 
vehicles), between points in SC, GA, 
TN, and NC, for 180 days. Applicant 


has also filed an underlying ETA seek¬ 
ing up to 90 days of operating authori¬ 
ty. Supporting shipper: Kaiser Agri¬ 
cultural Chemicals, 1101 Harbor Road. 
West Columbia, SC 29169. Send pro¬ 
tests to: E. E. Strotheid, District Su¬ 
pervisor, Interstate Commerce Com¬ 
mission. Room 302, 1400 Building, 
1400 Pickens Street. Columbia, SC 
29201. 

MC 134531 (Sub-14TA), filed Sep¬ 
tember 29. 1978. Applicant: AGGRE¬ 
GATE HAULERS. INC., Route 2, Box 
559-A, West Columbia. SC 29169. Rep¬ 
resentative: Burton W. Lanier, Route 
2, Box 559-A. West Columbia, SC 
29169. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Concrete products, from Richland, 
Spartanburg and Greenville Counties, 
SC, to points in GA, NC and TN. for 
180 days. Applicant has also filed an 
underlying ETTA seeking up to 90 days 
of operating authority. Supporting 
shipper(s): (1) Interpace Corp., P.O. 
Box 5008, Columbia. SC 29250. (2) Me- 
tromont Materials, P.O. Box 1292, 
Spartanburg, SC 29301. Send protests 
to: E. E. Strotheid, District Supervisor. 
Interstate Commerce Commission, 
Room 302, 1400 Building, 1400 Pickens 
Street, Columbia, SC 29201. 

MC 134592 (Sub-14TA), filed Sep¬ 
tember 28, 1978. Applicant: HERB 
MOORE AND HAZEL MOORE, d.b.a. 
H. & H TRUCKING CO.. 10360 North 
Vancouver Way, Portland, OR 97211. 
Representative: Philip G. Skofstad. 
P.O. Box 594, Gresham, OR 97030. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: (1) Malt bev¬ 
erages, from Van Nuys, Fairfield and 
San Rafael. CA to Seattle and Belle¬ 
vue, WA. and (2) wine and cham¬ 
pagne, from San Francisco, San Jose, 
Sacramento, Lodi, and Sonoma, CA, to 
Seattle and Bellevue. WA, for 180 
days. Applicant has also filed an un¬ 
derlying ETTA seeking up to 90 days of 
operating authority. Supporting 
shipper(s): (1) K & L Distributors. 
Inc., P.O. Box 1969, Bellevue. WA 
98009. (2) Alaska Distributors, Co., 
4601 6th Avenue South, Seattle, WA 
98108. Send protests to: R. V. Dubay, 
District Supervisor. Bureau of Oper¬ 
ations, Interstate Commerce Commis¬ 
sion, 114 Pioneer Courthouse. Port¬ 
land, OR 97204. 

MC 138732 (Sub-17TA), filed Sep¬ 
tember 28, 1978. Applicant: OSTER- 
KAMP TRUCKING. INC., Box 5546, 
Orange, CA 92667. Representative: 
Steven K. Kuhlman. P.O. Box 82028, 
Lincoln, NE 68501. Authority sought 
to operate as a common carrier, by 
motor vehicle, over irregular routes, 
transporting: Bentonite clay (except in 
bulk), from the facilities of American 
Colloid Co., at or near Lovell. WY, to 
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points in CA„ for 180 days. Supporting 
shipper: American Colloid Co.. P.O. 
Box 228, Skokie. IL 60077. Send pro¬ 
tests to: Irene Carlos. Transportation 
Assistant. Interstate Commerce Com¬ 
mission. Room 1321. Federal Building, 
300 North Los Angeles Street, Los An¬ 
geles. CA. 90012. 

MC-139458-TA. filed September 27, 
1978. Applicant: RICHNER, INC.. P.O. 
Box 1488, Durango. CO 81301. Repre¬ 
sentative: J. Albert Sebald, 1700 West¬ 
ern Federal Building. Denver, CO 
80202. Authority sought to operate as 
a common carrier , by motor vehicle, 
over irregular routes, transporting: 
Coal (in bulk), from the mine of 
Arness-McGriffin Coal Co. about 4 
miles west of Durango, La Plata 
County. CO, on U.S. Hwy 160, to the 
Hanna rail siding on U.S. Hwy 160 
about 6 miles west of Del Norte. Rio 
Grande County, CO, for 180 days. 
Supporting shipper: Arness-McGriffin 
Coal Co.. 1139 Main Avenue. Durango. 
CO 81301. Send protests to: H. C. 
Ruoff, District Supervisor, Interstate 
Commerce Commission. 492 U.S. Cus¬ 
toms House. 721 19th Street. Denver. 
CO 80202. 

MC 140118 (Sub-9TA), filed Septem¬ 
ber 28, 1978. Applicant: S.T.L. TRANS¬ 
PORT, INC.. P.O. Box 9776. 1000 Jef¬ 
ferson Road, Rochester. NY 14623. 
Representative: S. Michael Richards/ 
Raymond A. Richards. P.O. Box 225. 
Webster. NY 14580. Authority sought 
to operate as a contract carrier, by 
motor vehicle, over irregular routes, 
transporting: Costume jewelry and ma¬ 
terials. supplies and equipment used in 
the manufacture, sale, and distribu¬ 
tion of costume jewelry, between 
Newark. NY, on the one hand, and, on 
the other, points in MA, NH. and RI, 
under a continuing contract or con¬ 
tracts, with C. H. Stuart. Inc., for 180 
days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting ship¬ 
per: C. H. Stuart. Inc., Stuart Park, 
Route 88 South, Newark, NY 14513. 
Send protests to: Interstate Commerce 
Commission, U.S. Courthouse and 
Federal Building. 100 South Clinton 
Street. Room 1259, Syracuse, NY 
13260. 

MC 140277 (Sub-9TA), filed Septem¬ 
ber 27. 1978. Applicant: VAN ZEE EX¬ 
PRESS. LTD., Box 125 West Highway, 
Orange City. IA 51041. Representative: 
Mark Menard, Rentschlers Truck 
Plaza, P.O. Box 480, Sioux Falls. SD 
57101. Authority sought to operate as 
a contract carrier , by motor vehicle, 
over irregular routes, transporting: 
Commodity bags , envelopes, packets, 
pouches, wrappers, and bag ties , from 
Sioux Falls, SD, to Baltimore. MD, 
Norfolk. VA; South Plainfield. NJ; and 
the States of KS and OK. under a con¬ 
tinuing contract or contracts, with 


American Western Co., for 180 days. 
Supporting shipper: American West¬ 
ern Co.. 1500 "M” Avenue. Sioux Falls. 
SD 57102. (Robert L. Jonas plant man¬ 
ager). Send protest to: J. L. Hammond. 
District Supervisor, Interstate Com¬ 
merce Commission. Bureau of Oper¬ 
ations, Room 455, Federal Building. 
Pierre. SD 57501. 

MC 140487 (Sub-3TA), filed Septem¬ 
ber 21. 1978. Applicant: YELLOW¬ 
STONE TRUCKING. INC.. North 9 
Post Street. Room 425, Peyton Build¬ 
ing, Spokane. WA 99210. Representa¬ 
tive: William J. Monehim, P.O. Box 
1756. Whittier. CA 90609. Authority 
sought to operate as a contract carri¬ 
er. by motor vehicle, over irregular 
routes, transporting: Lumber , from 
points in ID on and north of U.S. Hwy 
95 from Lewiston to junction Sta$e 
Hwy 13 at Grangeville, then State 
Hwy 13 to U.S. Hwy 12 at Kooskia, 
then U.S. Hwy 12 to the ID-MT State 
line, points in MT on and west of U.S. 
Hwy 93 from the ID-MT State line to 
junction U.S. Hwy 2 at Kalispell, then 
on, north and west of U.S. Hwy 2 to 
junction State Hwy 49 at East Glacier 
Park, then State Hwy 49 to junction 
U.S. Hwy 89 at Kiowa, then U.S. Hwy 
89 to the United States-Canadian 
border, and from Peshastin. WA, and 
points in WA on and east of U.S. Hwy 
97 to points in CO. ID. IL, IN. IA, KS, 
MI. MN, MO, MT. NE, ND. OH. SD, 
UT, WA. WI. and WY. under a con¬ 
tinuing contract or contracts, with 
The Pack River Co., for 180 days. Ap¬ 
plicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper. 
The Pack River Co.. North 9 Post 
Street, Room 425, Peyton Building, 
P.O. Box 1452. Spokane, WA 98174. 
Send protests to: Hugh H. Chaffee, 
District Supervisor, Bureau of Oper¬ 
ations. Interstate Commerce Commis¬ 
sion, 858 Federal Building, Seattle, 
WA 98174. 

MC 140849 (Sub-16TA), filed Sep¬ 
tember 29. 1978. Applicant: ROBERTS 
TRUCKING CO., INC.. P.O. Drawer 
G. U.S. Hwy 271 South. Poteau, OK 
74953. Representative: Prentiss Shel¬ 
ley, P.O. Drawer G. Poteau. OK 74953. 
Authority sought to operate as a con¬ 
tract carrier , by motor vehicle, over ir¬ 
regular routes, transporting: Polyester 
fibers, quilting , quilting fillers , com¬ 
forters, drapes and quilted bedspreads 
in shipper-owned and carrier-owned 
trailers, from Clinton, OK, to points in 
MS, NE. TN, TX, and GA, under a 
continuing contract, or contracts, with 
Kellwood Co., for 180 days. Applicant 
has also filed an underlying ETA seek¬ 
ing up to 90 days of operating authori¬ 
ty. Supporting shipper. Kellwood Co., 
200 Sears Road, Perry. GA 31069. 
Send protests to: William H. Land, Jr.. 
District Supervisor. 3108 Federal 


Office Building, 700 West Capitol. 
Little Rock, AR 72201. 

MC 143214 (Sub-2TA), filed Septem- 
ber 28, 1978. Applicant: MATUSZKO 
FARMS TRUCKING. INC.. 19 Ball 
Lane. North Amherst, MA 01059. Rep¬ 
resentative: David M. Marshall, Mar¬ 
shall and Marshall. 101 State Street, 
Suite 304, Springfield, MA 01103. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Beer , and ma¬ 
terials and supplies used in the distri¬ 
bution thereof (1) between Syracuse, 
NY. and Hartford. CT; and (2) be 
tween Rochester, NY, and Hartford, 
CT. and (3) between Philadelphia. PA. 
and Hartford, CT. under a continuing 
contract or contracts, with Rogo Dis¬ 
tributors, Division of Allan S. Good¬ 
man, Inc., for 180 days. Applicant has 
also filed an underlying ETA seeking 
up to 90 days of operating authority. 
Supporting shipper: Rogo Distribu¬ 
tors, Division of Allan S. Goodman. 
Inc., 191 Park Street, P.O. Box 1558, 
East Hartford. CT 06108. Send pro¬ 
tests to: David M. Miller, District Su¬ 
pervisor. 436 Dwight Street, Room 
338, Springfield, MA 01103. 

MC 143503 (Sub-15TA), filed Sep¬ 
tember 28. 1978. Applicant: MER 

CHANTS HOME DELIVERY SERV¬ 
ICE OF TEXAS. INC.. P.O. Box 5067, 
Oxnard, CA 93031. Representative: 
David B. Schneider, 223 Ciudad Build¬ 
ing, Oklahoma City, OK 73112. Au¬ 
thority sought to operate as a common 
carrier , by motor vehicle, over irregu¬ 
lar routes, transporting: New furni¬ 
ture, furnishings , and appliances. 
from the facilities of Finger Furniture 
Co.. Inc., at or near Beaumont and 
Houston, TX to points in Acadia. 
Allen, Beauregard. Calcasie. Cameron, 
Evangeline, Jefferson, Davis, La¬ 
fayette. Rapides. Sabine, Vermilion, 
and Vernon Parishes, LA. for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper: 
Finger Furniture Co.. Inc.. P.O. Box 
194. Houston, TX 77001. Send protests 
to: Irene Carlos, Transportation As¬ 
sistant. Interstate Commerce Commis¬ 
sion, Room 1321, North Los Angeles 
Street. Los Angeles, CA 90012. 

MC 143511 (Sub-2TA). filed Septem¬ 
ber 29. 1978. Applicant; HARDINGER 
TRANSFER CO., P.O. Box 521. Erie, 
PA 16512. Representative: William A. 
Schaal, P.O. Box 521, Erie, PA 16512. 
Authority sought to operate as a 
common carrier , by motor vehicle, 
over irregular routes, transporting: 
Aluminum scrap metal (except in 
dump vehicles), from Erie, PA, to 
Cleveland. Sandusky, Toledo, and 
Heath. OH; Wabash and East Chicago. 
IN; Detroit. Benton Harbor, and Cold- 
water, MI; and Chicage, IL, for 180 
days. Applicant has also filed an un- 
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derlying ETA seeking up to 90 days of 
operating authority. Supporting ship¬ 
per: Kaiser Aluminum & Chemical 
Co.. 1015 East 12th Street, Erie. PA 
16512. Send protests to: John J. Eng¬ 
land, District Supervisor. Bureau of 
Operations. Interstate Commerce 
Commission, 2111 Federal Building. 
1000 Liberty Avenue. Pittsburgh. PA 
15222. 

MC 143593 TA, filed September 27, 
1978. Ap plica nt: ROTA-CONE OIL¬ 
FIELD OPERATING CO.. 429 North 
14th Street, Muskogee, OK 74401. 
Representative: C. L. Phillips, Room 
248. Classen Terrace Building, 1411 
North Classen. Oklahoma City, OK 
73106 Authority sought to operate as a 
contract carrier, by motor vehicle, 
over irregular routes, transporting: 
Paper and paper products, materials , 
supplies and equipment used in the 
manufacture and distribution of paper 
and paper products (except commod¬ 
ities in bulk), in LTL and truckload 
lots, from the facilities of Container 
Corp. of America, Muskogee. OK. to 
points in AR, KS, and MO. under a 
continuing contract or contracts, with 
Container Corp. of America, for 180 
days. Supporting shipper: Container 
Corp. of American, P.O. Box 1441. 
Fort Worth. TX 76101. Send protests 
to: Connie Stanley, Transportation As¬ 
sistant, Room 240, Old Post Office & 
Court House Building, 215 Northwest, 
3d. Oklahoma City, OK 73102. 

MC 143603 <Sub-2TA), filed Septem¬ 
ber 28, 1978. Applicant: BENJAMIN 
DIMEDIO, JR., d.b.a. FREIGHT 
CONSULTANTS CO.. 1631 South 6th 
Street. Camden. N.J. 08104. Repre¬ 
sentative: Francis W. Mclnemy, 1000 
16th Street NW.. Washington, D.C. 
20036. Authority sought to operate as 
a contract carrier , by motor vehicle, 
over irregular routes, transporting: 
Zinc concentrates (in bulk, in dump 
vehicles), from Camden, NJ. to Pal- 
merton, PA. under a continuting con¬ 
tract or contracts with G & W Indus¬ 
tries. Natural Resources Group, for 
180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days 
of operating authority. Supporting 
shipper: G & W Natural Resources 
Group, a division of Gulf & Western 
Industries, Inc., First American 
Center, Nashville, TN 37238. Send pro¬ 
tests to: John P. Lynn, Transportation 
Specialist, Interstate Commerce Com¬ 
mission, 428 East State Street, Room 
204 Trenton. NJ 08608. 

MC 143775 (Sub-20TA), filed Sep¬ 
tember 29. 1978. Applicant: PAUL 
YATES. INC., 6601 West Orangewood, 
Glendale. AZ 85301. Representative: 
Michael R. Burke, 6601 West 
Orangewood. Glendale, AZ 85301. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Foodstuffs, 


from Adams and Franklin Counties. 
PA. to AR. LA, MS. OK, TN, and TX. 
for 180 days. Supporting shipper: 
Knouse Foods. Inc.. Peach Glen. PA 
17306. (William H. Horner. Traffic 
Manager). Send protests to: Andrew V. 
Baylor, District Supervisor, Interstate 
Commerce Commission. 230 North 
First Avenue. 2020 Federal Building. 
Phoenix, AZ 85025. 

MC 144191 (Sub-4TA), filed Septem¬ 
ber 28. 1978. Applicant: ELAINE 

MOON SIGNS. INC., T/A CLASSIC 
VANS OF VA., P.O. Box 2471. West 
Springfield, VA 22152. Representative: 
John M. Ballenger, 6121 Lincolnia 
Road. Suite 400. Alexandria. VA 22312. 
Authority sought to operate as a con¬ 
tract carrier , by motor vehicle, over ir¬ 
regular routes, transporting: Plastic 
sheeting and chemicals used in the 
production of electronic circuit boards 
(except in bulk), between Vienna. VA. 
on the one hand, and, on the other. 
Tampa and Orlando. FL, under a con¬ 
tinuing contract or contracts, with 
Thickol Dynachem, for 180 days. Ap¬ 
plicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper: 
Thickol Dynachem, 234 Dominion 
Road NE.. Vienna, VA. Send protests 
to: T. M. Esposito, Transportation As¬ 
sistant, 600 Arch Street, Room 3238. 
Philadelphia, PA. 

MC 144428 (Sub-4TA), filed Septem¬ 
ber 27, 1978. Applicant: TRUCKA- 
DYNE. INC., Route 16. Mendon. MA 
01756. Representative: Samuel L. 
Watts. TDS. Inc., 1050 Waltham 
Street, Lexington, MA 02173. Authori¬ 
ty sought to operate as a contract car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: Plastic flower 
pots, and other plastic articles used in 
the horticultural business and in the 
return direction products used or 
useful in the manufacture, processing 
and marketing of the above products 
(except in bulk), between the facilities 
of Lockwood Products, Inc., located at 
Leominster, MA, and Toledo. OH; on 
the one hand, and the 48 contiguous 
States on the other, under a continu¬ 
ing contract or contracts, with Lock- 
wood Products, Inc., for 180 days. Ap¬ 
plicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper: 
Lockwood Products. Inc., 80 Sherman 
Street. Cambridge, MA 02140. Send 
protests to: David M. Miller, District 
Supervisor, 436 Dwight Street, Room 
338, Springfield. MA 01103. 

MC 145152 (Sub-7TA), filed Septem¬ 
ber 27. 1978. Applicant: BIG THREE 
TRANSPORTATION. INC., P.O. Box 
706, Springdale, AR 72764. Repre¬ 
sentative: Don Garrison, 324 North 
Second Street. Rogers. AR 72756. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregu¬ 


lar routes, transporting: Candy and 
confectionery items, (except in bulk). 
dessert preparations, advertising and 
display materials, gum ball machines 
and stands, from the facilities of Leaf 
Confectionery, Inc., at or near Chica¬ 
go. IL, to Birmingham and Montgom¬ 
ery, AL; Little Rock, AR: Atlanta, GA; 
Kansas City and Wichita, KS; Baton 
Rouge. New Orleans, and Shreveport, 
LA; Jackson. MS; Kansas City and St. 
Louis, MO; Oklahoma City and Tulsa. 
OK; Memphis and Nashville. TN; and 
Corpus Christi, Dallas. Fort Worth. 
Houston, and San Antonio. TX. for 
180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days 
of operating authority. Supporting 
shipper: Leaf Confectionery. Inc., 1155 
North Cicero Avenue. Chicago, IL 
60651. Send protests to: William H. 
Land, Jr.. District Supervisor, 3108 
Federal Office Building. 700 West 
Capitol, Little Rock. AR 72201. 

MC 145192TA, filed August 8. 1978, 
and published in the Federal Regis¬ 
ter issue of October 16, 1978, and re¬ 
published as corrected this issue. Ap¬ 
plicant: AUTO EXPRESS MEXI- 
CANO. DIV., PACIFICO. S.A. De C.V. 
CORP.-MEX ARROYO de GUADA¬ 
LUPE No. 86. Fraccionamiento La Es- 
calera. Mexico, 14. D.F., Representa¬ 
tive: Paul F. Sullivan, 710 Washington 
Building, Washington, DC 20005. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: General com¬ 
modities (except household goods, 
dangerous explosives, commodities in 
bulk and those requiring special equip¬ 
ment), between ports of entry in CA 
and AZ on the United States-Mexico 
boundary, on the one hand. and. on 
the other, San Diego. Los Angeles and 
San Francisco, CA, and Phoenix and 
Tucson. AZ. including the commercial 
zones of named points, restricted to 
traffic moving in foreign commerce, 
for 180 days. Supporting shipper: 
There are approximately twenty-five 
statements of support attached to this 
application which may be examined at 
the Interstate Commerce Commission 
in Washington. DC. or copies thereof 
which may be examined at the field 
office named below. Send protests to: 
Richard H. Dawkins, District Supervi¬ 
sor, Interstate Commerce Commission. 
Room B-400 Federal Building. 727 E. 
Durango Street, San Antonio, TX 
78206. The purpose of this republica¬ 
tion is to include the territorial scope 
which was previously omitted. 

MC 145283 (Sub-ITA), filed Septem¬ 
ber 28, 1978. Applicant: JOHN D. 
LITTLE and JAMES E. RICHARDS 
d.b.a. TOTAL TRANSPORTATION 
SYSTEMS, 2422 South Peck Road. 
Whittier. CA 90601. Representative: 
James E. Richards. 2422 South Peck 
Road, Whittier, CA 90601. Authority 
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sought to operate as a contract carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Tires, pneumatic, 
auto, loose, from South Gate. CA. to 
Yuma, Tucson, Tempe and Phoenix. 
AZ, on a split delivery basis, for the ac¬ 
count of the Fed-Mart Corp., under a 
continuing contract or contracts, with 
the Fed-Mart Corp.. for 180 days. Ap¬ 
plicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper. 
The Fed-Mart Corp., 8001 Othello, 
San Diego, CA 92138. Send protests to: 
Irene Carlos, Transportation Assist¬ 
ant. Interstate Commerce Commis¬ 
sion, Room 1321, Federal Building, 300 
North Los Angeles Street, Los Angeles. 
CA 90012. 

MC 145395TA, filed September 28, 
1978. Applicant: LUCKEY TRUCK¬ 
ING. INC., R.R. No. 45, Streator, IL 
61364. Representative: Robert T. 
Lawley, Routman and Lawley, 300 
Reisch Building. Springfield, IL 62701. 
Authority sought to operate as a con¬ 
tract carrier , by motor vehicle, over ir¬ 
regular routes, transporting: Pre¬ 
stressed concrete beams, from Black- 
stone and Crystal Lake, IL. to points 
in the United States (except AK and 
HI), under a continuing contract or 
contracts, with Pre-Stressed Engineer¬ 
ing Co.. Division of Road Materials 
Corp.. for 180 days. Supporting ship¬ 
per: Pre-Stressed Engineering Co.. Di¬ 
vision of Road Materials Corp., Wil¬ 
liam Holub, Vice President, Route 1. 
Blackstone, IL 61313. Send protests to: 
Lois M. Stahl, Transportation Assist¬ 
ant, Interstate Commerce Commis¬ 
sion. Everett McKinley Dirksen Build¬ 
ing, 219 South Dearborn Street. Room 
1386, Chicago, IL 60604. 

MC 145405 (Sub-ITA), filed Septem¬ 
ber 28, 1978. Applicant: JOHN W. 
WOLFE, 274 Mindella Way. Layton, 
UT 84041. Representative: Raymond 
M. Kelley, Thompson and Kelley. 450 
Capitol Life Center, Denver. CO 80203. 
Authority sought to operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Cedar shake, shingles and ridge, (2) 
Roofing and siding and roofing and 
siding materials and equipment, (1) 
From points in Forks, WA, and its 
commercial zone and Port Angeles, 
WA. and its commercial zone to points 
in Denver, CO. and its commercial 
zone. Grand Junction, CO. and its 
commercial zone, Casper. WY. and its 
commercial zone and Cheyenne, WY. 
and its commercial zone, and (2) From 
points in Denver. CO, and its commer¬ 
cial zone to points in ID. MT, OR. UT, 
WA. and WY, for 180 days. Applicant 
has also filed an underlying ETA seek¬ 
ing up to 90 days of operating authori¬ 
ty. Supporting shipper: There are ap¬ 
proximately (five) statements of sup¬ 
port attached to this application 


which may be examined at the Inter¬ 
state Commerce Commission in Wash¬ 
ington, DC, or copies thereof which 
may be examined at the field office 
named below. Send protests to: L. D. 
Heifer. District Supervisor. Interstate 
Commerce Commission, 5301 Federal 
Building, Salt Lake City. UT 84138. 

MC 145478TA, filed September 28. 
1978. Applicant: RUBEN BERMUDEZ 
G., d.b.a. TRANSPORTES BERMU¬ 
DEZ. S.A., de C.V.. P.O. Box 970, 
Tecate, CA 92080. Representative: 
Ruben Bermudez G., P.O. Box 970, 
Tecate, CA 92080. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: (A) Hides, catele, loose on pal¬ 
lets, and (B) Chemicals, equipment 
and supplies used in the tanning of 
hides, (C) returning pallets and con¬ 
tainers, between Long Beach, Los An¬ 
geles, Modesto. Oakland. San Diego, 
San Francisco and Santa Cruz, CA, on 
the one hand, and points at the United 
States International Boundary at San 
Ysidro and Tecate, C?A. on the other 
hand, under a continuing contract or 
contracts, with Teneria Ensenada S.A., 
de C.V., for 180 days. Supporting ship¬ 
per: Teneria Ensenada S.A., de C.V., D. 
R. Coleman Apoderado, APdo No. 376. 
Ensenada, Mexico. Send protests to: 
Irene Carlos, Transportation Assist¬ 
ant, Interstate Commerce Commis¬ 
sion, 300 N. Los Angeles Street. Room 
1321, Los Angeles, CA 90012. 

MC 145489TA, filed September 28. 
1978. Applicant: ROSE-WAY. INC.. 
1914 E. Euclid. Des Moines, IA 50313. 
Representative: James M. Hodge. 1980 
Financial Center, Des Moines. IA 
50309. Authority sought to operate as 
a contract carrier, by motor vehicle, 
over irregular routes, transporting: 
Aluminum and aluminum products, 
from the facilities of Reynolds Metals 
Company at or near McCook. IL, to 
points in CA, OR, and WA, under a 
continuing contract or contracts with 
Reynolds Metals Co. of Richmond, 
VA, for 180 days. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Sup¬ 
porting shipper: Reynolds Metals Co.. 
P.O. Box 27003, Richmond, VA 23161. 
Send protests to: Herbert W. Allen. 
District Supervisor, Bureau of Oper¬ 
ations. Interstate Commerce Commis¬ 
sion. 518 Federal Building. Des 
Moines. IA 50309. 

By the Commission. 

H. G. Homme, Jr., 
Acting Secretary. 

tFR Doc. 78-32430 Filed 11-16-78: 8:45 am] 


[7035-01-M] 

[Notice No. 212] 

MOTOR CARRIER TEMPORARY AUTHORITY 
APPLICATIONS 

November 3, 1978. 

The following are notices of filing of 
applications for temporary authority 
under section 210a(a) of the Interstate 
Commerce Act provided for under the 
provisions of 49 ^CFR 1131.3. These 
rules provide that an original and six 
(6) copies of protests to an application 
may be filed with the field official 
named in the Federal Register publi¬ 
cation no later than the 15th calendar 
day after the date the notice of the 
filing of the application is published in 
the Federal Register. One copy of the 
protest must be served on the appli¬ 
cant, or its authorized representative, 
if any. and the protestant must certify 
that such service has been made. The 
protest must identify the operating 
authority upon which it is predicated, 
specifying the “MC” docket and “Sub” 
number and quoting the particular 
portion of authority upon which it 
relies. Also, the protestant shall speci¬ 
fy the service it can and will provide 
and the amount and type of equip¬ 
ment it will make available for use in 
connection with the service contem¬ 
plated by the TA application. The 
weight accorded a protest shall be gov¬ 
erned by the completeness and perti¬ 
nence of the protestant’s information. 

Except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment re¬ 
sulting from approval of its applica¬ 
tion. 

A copy of the application is on file, 
and can be examined at the Office of 
the Secretary, Interstate Commerce 
Commission, Washington. DC, and 
also in the ICC Field Office to which 
protests are to be transmitted.* 

Motor Carriers of Property 

MC 25798 (Sub-336TA), filed Sep¬ 
tember 26, 1978. Applicant: CLAY 
HYDER TRUCKING LINES. INC., 
P.O. Box 1186, Auburndale, FL 33823. 
Representative: Tony G. Russell. P.O. 
Box 1186, Auburndale, FL 33823. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Frozen foods, 
from the facilities of Fox Deluxe Pizza 
Co. at Joplin, MO and the facilities of 
the Pillsbury Co. at Joplin and Car¬ 
thage. MO to points in NE, IA, CO, 
KS, OK, AR, and TX, for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper: To- 
tino’s Frozen Foods Division, the Pills¬ 
bury Co.. 7350 Commerce Lane. Frid¬ 
ley. MN 55432. Send protests to: 
Donna M. Jones. Transportation As- 
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sistant, Interstate Commerce Commis¬ 
sion, Bureau of Operations Monterey 
Building, Suite 101. 8410 NW. 53d Ter¬ 
race. Miami, FL 33166. 

MC 37656 (Sub-llTA), filed October 
2, 1978. Applicant: DOYLE TRUCK¬ 
ING CORP., 100 Plaza Center, Secau- 
cus, NJ 07094. Representative: Edward 
L. Nehez, P.O. Box 1409, 167 Fairfield 
Road, Fairfield, NJ 07006. Authority 
sought to operate as a contract carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Commodities 
dealt in or used by manufacturers of 
furniture, bedding, and home furnish¬ 
ings (except commodities in bulk), be¬ 
tween the facilities of Simmons Com¬ 
pany at Elizabeth and Linden, NJ, on 
the one hand, and, on the other, 
points in MA, RI, CT. NY. NJ, PA, DE, 
MD, VA, WV, and DC under a continu¬ 
ing contract or contracts with Sim¬ 
mons Co., for 180 days. Supporting 
shipper: Simmons Co., 6428 Warren 
Drive, Norcross, GA 30090. Send pro¬ 
tests to: Robert E. Johnston. District 
Supervisor, Interstate Commerce Com¬ 
mission, 9 Clinton Street, Washington, 
DC 20423. 

Note.— Applicant*presently operates as a 
contract carrier for Simmons Co. between 
Elizabeth and Linder, NJ, and points in CT, 
DE, DC. and portions of NY. PA. and MD. 
and seeks an extension of its sendee area to 
meet changing requirements of Simmons 
Co. Applicant has also filed an underlying 
ETA seeking up to 90 days of operating au¬ 
thority. 

MC 48441 (Sub-26TA), filed Septem¬ 
ber 19. 1978. Applicant: R.M.E. INC. 
P.O. Box 418, Streator, IL 61364. Rep¬ 
resentative: E. Stephen Heisley, 805 
McLachlen Bank Building, 666 Elev¬ 
enth Street NW.. Washington, DC 
20001. Authority sought to operate as 
a common carrier , by motor vehicle, 
over irregular routes, transporting: 
Paper articles and plastic articles , (1) 
from the facilities of Continental Di¬ 
versified Industries, Bondware Divi¬ 
sion at oc,near Chicago, IL to points in 
WI, and (2) from the facilities of Con¬ 
tinental Diversified Industries, Bond- 
ware Division at or near Shelbyville, 
IL to points in IN and OH for 180 
days. Supporting shipper: Walter L. 
Weart, Division Manager—Traffic 
Methods and Control, Continental Di¬ 
versified Industries, Bondware Divi¬ 
sion, 800 E. Northwest Hwy, Palatine. 
IL 60067. Send protests to: Lois M. 
Stahl. Transportation Analyst. I.C.C.. 
Room 1386, 219 S. Dearborn Street. 
Chicago. IL 60604. 

MC 51146 (Sub-649TA), filed Octo¬ 
ber 2. 1978. Applicant: SCHNEIDER 
TRANSPORT. INC., P.O. Box 2298, 
Green Bay. WI 54306. Representive: 
John R. Patterson. 2480 E. Commer¬ 
cial Boulevard, Fort Lauderdale, FL 
33308. Authority sought to operate as 
common carrier, by motor vehicle. 


over irregular routes, transporting: Pet 
food from Camp Hill, PA to IL, IN. MI. 
OH, and WI, for 180 days. Applcant 
has also filed an underlying ETA seek¬ 
ing up to 90 days of operating authori¬ 
ty. Supporting shipper: Perk Dog Food 
Co., 1580 N. Northwest Hwy, Park 
Ridge, IL 60068 (Leonard L. Golz). 
Send protest to: Gail Daugherty, 
Transportation Assistant, Interstate 
Commerce Commission, Bureau of Op¬ 
erations, U.S. Federal Building and 
Courthouse, 517 E. Wisconsin Avenue. 
Room 619, Milwaukee. WI 53202. 

MC 53841 (Sub-15TA), filed October 
2. 1978. Applicant: W. H. CHRISTIE & 
SONS, INC., Box 517, East State 
Street, Knox, PA 16232. Representa¬ 
tive: John A. Pillar, Attorney at Law, 
205 Ross Streeet, Pittsburgh. PA 
15219. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Berverge containers and materials, 
equipment and suppplies used in the 
manufacture or sale of containers and 
empty pallets (except commoditieis in 
bulk) between the facilities of Berver- 
age Bottle Division, Hoover Universal, 
Inc., at or near Columbus, OH on the 
one hand, and, on the other, points in 
IL, IN, KY. MI. PA, TN, and WV, for 
180 days. Supporting shipper: Hoover 
Universal. Inc., Route 2. Triport Road. 
Georgetown, KY 40323. Send protest 
to: John J. England, District Supervi¬ 
sor, Bureau of Operations, Interstate 
Commerce Commission, 2111 Federal 
Building, Pittsburgh. PA 15222. 

MC 55896 (Sub-92TA), filed Septem¬ 
ber 19. 1978. Applicant: R-W SERV¬ 
ICE SYSTEM. INC., 20225 Goddard 
Road, Taylor, MI 48180. Representa¬ 
tive: George E. Batty. 20225 Goddard 
Road, Taylor. MI 48180. Authority 
sought to operate as common carrier , 
by motor vehicle, over irregular 
routes, transporting: Empty plastic 
bottles , from Port Clinton. OH to 
Franklin, KY and Elizabeth ton. TN, 
for 180 days. Applicant has also filed 
an underlying ETA seeking up to 90 
days of operating authority. Support¬ 
ing shipper: Aim Packaging, Inc., P.O. 
Box 278, Port Clinton, OH 43452. Send 
protests to: T. S. Quinn. District Su¬ 
pervisor. Interstate Commerce Com¬ 
mission, 604 Federal Building and U.S. 
Courthouse, 231 West Lafeyette Bou¬ 
levard, Detroit, MI 48226. 

MC 64932 (Sub-588TA), filed Sep¬ 
tember 19. 1978. Applicant: ROGERS 
CARTAGE CO.. 10735 South Cicero 
Avenue, Oak Lawn. IL 60453. Repre¬ 
sentative: William F. Farrell, Traffic 
Manager, Commerce. 10735 South 
Cicero Avenue, Oak Lawn, IL 60453. 
Authqrity sought to operate as a 
common carrier , by motor vehicle, 
over irregular routes, transporting: 
Freon in bulk in tank vehicles, from 
the DuPont plant at or near Monta¬ 


gue. MI to OH on and west of a line 
beginning at the MI-OH State line 
and extending along I 475 to Junction 
I 75, thence along I 75 to Junction 
U.S. Hwy 68. thence along U.S. Hwy 68 
to the OH-KY State line: also to MO 
destinations other than St. Louis Com¬ 
mercial Zone, for 180 days. Supporting 
shipper: G. W. Fillingame. Freight 
Traffic Manager, E.I. Du Pont de Ne¬ 
mours «fe Co., 1007 Market Street, Wil¬ 
mington, DE 19898. Send protests to: 
Lois Stahl, Transportation Assistant, 
Interstate Commerce Commission. 219 
South Dearborn Street, Room 1386. 
Chicago, IL 60604. 

MC 71593 (Sub-llTA). filed Septem¬ 
ber 19. 1978. Applicant: FORWARD¬ 
ERS TRANSPORT, INC., 1815 Front 
Street, Scotch Plains. NJ 07076. Rep¬ 
resentative: Charles J. Williams, 1815 
Front Street, Scotch Plains. NJ 07076. 
Authority sought to operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
Such commodities as are dealt in by 
retail stores, (except commodities in 
bulk), from the facilities of United 
States Packing & Shipping Co., Inc., 
at Jersey City. NJ, to Detroit, MI. Mil¬ 
waukee, WI, CHicago, IL, Cinncinnati 
and Columbus. OH, and their respec¬ 
tive commercial zones, for 180 days. 
Supporting shipper: Milwaukee Sores 
Car Association, 1818 North Com¬ 
merce Street. Milwaukee, WI 53212. 
Send protests to: Robert E. Johnston, 
District Supervisor. Interstate Com¬ 
merce Commission. Newark, NJ 07102. 

MC 94265 (Sub-283TA), filed Octo¬ 
ber 2. 1978. Applicant: BONNEY 

MOTOR EXPRESS. INC., Post Office 
Box 305, Route 460, Windsor, VA 
23487. Representative: Clyde W. 
Carver, Suite 212, 5299 Roswell Road, 
NE.. Atlanta, GA 30342. Authority 
sought to operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Particle board, 
pulpboard, and paper from the facili¬ 
ties of Union Camp Corp. at or near 
Franklin, VA to points in AR, IA, KS. 
LA, MO and TX for 180 days. Support¬ 
ing shipper: Union Camp Corp., 
George L. Wright, Jr.. Area Traffic 
Manager. Franklin, VA 23851. Send 
protests to: Paul D. Collins, District 
Supervisor. Interstate Commerce Com¬ 
mission, 10-502 Federal Building, 400 
North Eighth Street, Richmond, VA 
23240. 

MC 105375 (Sub-78TA), filed Sep¬ 
tember 19, 1978. Applicant: DAHLEN 
TRANSPORT, INC.. 1680 Fourth 
Avenue, Newport, MN 55055. Repre¬ 
sentative: Joseph A. Eschenbacher, 
Jr., 1680 Fourth Avenue, Newport, MN 
55055. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Plastic pellets , in bulk, from the Min¬ 
neapolis/St. Paul Commercial Zone to 
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the plantsite of 3M Co. at Menomonie, 
WI. for 180 days. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Sup¬ 
porting shipper: Minnesota Mining & 
Manutacturing Co.. 3M Center. St. 
Paul, MN 55101. Send protests to: De- 
lores A. Poe, Transportation Assistant, 
Interstate Commerce Commission, 
Bureau of Operations, 414 Federal 
Building and U.S. Court House, 110 
South 4th Street. Minneapolis, MN 
55401. 

MC 105375 (Sub-79TA), filed Sep¬ 
tember 19. 1978. Applicant: DAHLEN 
TRANSPORT, INC.. 1680 Fourth 
Avenue, Newport, MN 55055. Repre¬ 
sentative: Joseph A. Eschenbacher, 
Jr., 1680 Fourth Avenue. Newport. MN 
55055. Authority sought to operate as 
a common carrier , by motor vehicle, 
over irregular routes, transporting: 
Fertilizer, in bulk, in tank vehicles, 
from Prescott, WI to points in MN, for 
180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days 
of operating authority. Supporting 
shipper: ^Allied Chemical Corp., P.O. 
Box 2120 Houston. TX 77001. Send 
protests to: Delores A. Poe. Transpor¬ 
tation Assistant, Interstate Commerce 
Commission, Bureau of Operations, 
414 Federal Building and U.S. Court 
House, 110 South 4th Street. Minne¬ 
apolis. MN 55401. 

MC 106674 (Sub-343TA), filed Octo¬ 
ber 2. 1978. Applicant: SCHILLI 

MOTOR LINES, INC., P.O. Box 123, 
U.S. Hwy 24 West, Remington, IN 
47977. Representative: Jerry L. John¬ 
son. P.O. Box 123, Remington. IN 
47977. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Grain flour and prepared flour in 
bags , from Springfield, IL, to AL, FL, 
GA. SC and TN, for 180 days. Support¬ 
ing shipper: Pillsbury Co.. 608 2nd 
Avenue South, Minneapolis. MN 
55402. Send protests to: J. H. Gray, 
District Supervisor, Bureau of Oper¬ 
ations. Interstate Commerce Commis¬ 
sion, 343 West Wayne Street, Suite 
113, Fort Wayne, IN 46802. 

MC 107403 (Sub-115TA), filed Sep¬ 
tember 22, 1978. Applicant: MAT- 

LACK. INC., 10 W. Baltimore Avenue. 
Lansdowne, PA 19050. Representative: 
Martin C. Hynes. Jr. (Same as above). 
Authority sought to operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
Rock salt , in bags, from The Village of 
Brodhead, Northampton County, PA. 
to points in NJ, NY. MD and DE, for 
180 days. Supporting shipper: Interna¬ 
tional Salt Co., 30 Buxton Farm 
Road., Stamford. CT 06905. Send pro¬ 
tests to: T. M. Esposito. Transporta¬ 
tion Assistant, 6 Arch Street, Room 
3238, Philadelphia. PA 19106. 


MC 107496 (Sub-1164TA). filed Sep¬ 
tember 26. 1978. Applicant: RUAN 
TRANSPORT CORP., 666 Grand 
Avenue, Des Moines, 1A 50309. Repre¬ 
sentative: E. Check (Same as appli¬ 
cant). Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Liquid petroleum wax, in bulk, in tank 
vehicles, from Casper, WY to Nauga¬ 
tuck. CT. for 180 days. Supporting 
shipper: Amoco Oil Co., P.O. Box 
6110A, Chicago, IL 60680. Send pro¬ 
tests to: Herbert W. Allen. District Su¬ 
pervisor Bureau of Operations, Inter¬ 
state Commerce Commission, 518 Fed¬ 
eral Building, Des Moines, IA 50309. 

MC 107743 (Sub-52TA), filed Sep¬ 
tember 19. 1978. Applicant: SYSTEM 
TRANSPORT. INC., E. 11707 Mont¬ 
gomery. P.O. Box 3456 T.A.. Spokane, 
WA 99220. Representative: J. Michael 
Alexander, 136 Wynnewood Profes¬ 
sional Building. Dallas, TX 75224. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over regular 
routes, transporting: Collapsible plas¬ 
tic bins, from Dawson Springs, KY 
and Liberty Center, OH to points in 
CA, OR, WA, ID. NV, AZ. UT, MT, 
WY, CO. NM and TX, for 180 days. 
Supporting shipper: The Boxx Corp., 
Suite 815, North towm Office Building, 
Spokane, WA 99207. Send protests to: 
Hugh H. Chaffee, District Supervisor. 
Bureau of Operations, I.C.C., 858 Fed¬ 
eral Building, Seattle, WA 98174. 

MC 111375 (Sub-IOITA), filed Sep¬ 
tember 26, 1978. Applicant: PIRKLE 
REFRIGERATED FREIGHT LINES, 
INC., P.O. Box 3385, Madison. WI 
53704. Representative: Charles E. Dye, 
P.O. Box 3358. Madison, WI 53704. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Foodstuff, 
from Albert Lea, MN and its Commer¬ 
cial Zone to point in SD, for 180 days. 
Supporting shipper: Miami Margarine 
Co., 5226 Vine Street, Cincinnati, OH 
45217. Send protests to: District Su¬ 
pervisor, Ronald A. Morken, Interstate 
Commerce Commission, 212 E. Wash¬ 
ington Avenue, Room 317, Madison, 
WI 53703. 

MC 113434 (Sub-112TA), filed Sep¬ 
tember 19, 1978. Applicant: GRA- 

BELL TRUCK LINE. INC.. 679 Lin¬ 
coln Avenue. P.O. Box 511, Holland, 
MI 49423. Representative: Wilhelmina 
Boersma, 1600 First Federal Building, 
Detroit, MI 48226. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Glass containers and accesso¬ 
ries therefor and cartons when moving 
in mixed shipments with glass contain¬ 
ers, from the facilities of Thatcher 
Glass Manufacturing Co.. Division of 
Dart Industries, at Lawrenceburg, IN 
to Paducah, KY. for 180 days. Appli¬ 
cant has also filed an underlying ETA 


seeking up to 90 days of operating au¬ 
thority. Supporting shipper: Thatcher 
Glass Manufacturing Co.. 1901 Grand 
Central Avenue. Elmira. NY 14901. 
Send protests to: C. R. Flemming, Dis¬ 
trict Supervisor. Interstate Commerce 
Commission, 225 Federal Building. 
Lansing, MI 48933. 

MC 113434 (Sub-115TA), filed Sep¬ 
tember 26. 1978. Applicant: GRA- 
BELL TRUCK LINE. INC., P.O. Box 
511, 679 Lincoln Avenue. Holland. MI 
49423. Representative: Miss Wilhel¬ 
mina Boersma. 1600 First Federal 
Building, Detroit. MI 48226. Authority 
sought to operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Metal containers 
and container ends, from the facilities 
of Owens Illinois, Inc., at or near Per- 
rysburg, OH to Holland, MI, for 180 
days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting ship¬ 
per: Owens-Illinois, Inc., P.O. Box 
1035, Toledo, OH 43666. Send protests 
to: C. R. Flemming. District Supervi¬ 
sor, Bureau of Operations, Interstate 
Commerce Commission. 225 Federal 
Building, Lansing, MI 48933. 

MC 113463 (Sub-IOTA). filed Octo¬ 
ber 2. 1978. Applicant: CONTRACT 
CARRIER, INC., 830 Broadway NE.. 
Albuquerque, NM 87102. Representa¬ 
tive: Edwin E. Piper, Jr., 1115 Sandia 
Savings Building. Albuquerque, NM 
87102. Authority sought to operate as 
a contract carrier, by motor vehicle, 
over irregular routes, transporting: 
Commodity , doors and component 
parts thereof, from the facilities of De¬ 
pendable Door Co., Inc., at or near 
Belen, NM, to points in Denver. 
Adams, Arapahoe, Jefferson, Douglas, 
Boulder. Weld Larimer, El Paso, and 
Pueblo Counties, CO, under a continu¬ 
ing contract or contracts with Depend¬ 
able Door Co., Inc., for 180 days. Ap¬ 
plicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper: De¬ 
pendable Door Co., Inc., Belen, NM. 
Send protests to: District Supervisor. 
Interstate Commerce Commission. 
1106. Federal Office Building. 517 
Gold Avenue SW. Albuquerque, NM 
87101. 

MC 113828 (Sub-261TA), filed Octo¬ 
ber 2, 1978. Applicant: O’BOYLE 

TANK LINES, INC.. P.O. Box 30006. 
Washington, DC 20014. Representa¬ 
tive: William P. Sullivan, 1320 Fenwick 
Lane, Silver Spring, MD. Authority 
sought to operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Vinegar, in bulk, 
in tank vehicles, from Winchester, VA, 
to Muscatine, IA, for 180 days. Sup¬ 
porting shipper: Heinz USA, Division 
of H. J. Heinz Co.. P.O. Box 57, Pitts 
burgh. PA 15230. Send protests to: T. 
M. Esposito, Transportation Assistant, 
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600 Arch Street, Room 3238, Philadel¬ 
phia. PA 19106. 

MC 115322 <Sub-151TA), filed Octo¬ 
ber 2, 1978. Applicant: REDWING RE¬ 
FRIGERATED, INC., 9831 South 
Orange Avenue, P.O. Box 10177, Taft, 
FL 32809. Representative: L. W. 
Fincher, P.O. Box 426, Tampa, FL 
33601. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Dry spaghetti and macaroni products, 
from Jersey City, NJ, to points in FL, 
for 180 days. Applicant has also filed 
an underlying ETA seeking up to 90 
days of operating authority. Support¬ 
ing shipper: C. F. Mueller Co., 180 Bal¬ 
dwin Ave., Jersey City. NJ 07306. Send 
protests to: District Supervisor, G. H. 
Fauss, Jr., ICC, Bureau of Operations, 
Box 35008, 400 West Bay Street, Jack¬ 
sonville, FL 32202. 

MC 115648 (Sub-31TA), filed Octo¬ 
ber 2. 1978. Applicant: LOCK TRUCK¬ 
ING, INC., P.O. Box 278, Wheatland. 
WY 82201. Representative: Ward A. 
White. Attorney, P.O. Box 568, Chey¬ 
enne. WY 82001. Authority sought to 
operate as a common carrier , by motor 
vehicle, over irregular routes, trans¬ 
porting: Ore and concentrates, in 
dump vehicles, from points in Con¬ 
verse and Platte Counties, WY. to the 
Cotter Corp. Mill in Fremont County, 
CO, approximately 5 miles south of 
Canon City, CO. for 180 days. Appli¬ 
cant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shipper UO CO. 
Inc., a UT corporation, 304 First Se¬ 
curity Building. Salt Lake City, UT 
84111. Send Protests to: District Su¬ 
pervisor. Paul A. Naughton. Interstate 
Commerce Commission, Room 105 
Federal Building and Courthouse, 111 
South Wolcott, Casper. WY 82601. 

MC 115826 (Sub-352TA), filed Sep¬ 
tember 26. 1978. Applicant: W. J. 
DIGBY, INC.. 1960 31st Street, 
Denver, CO 80217. Representative: 
Howard Gore, 1960 31st Street. 
Denver, CO 80217. Authority sought 
to operate as a common carrier , by 
motor vehicle, over irregular routes, 
transporting: Carcass meat, from Fort 
Morgan CO. to Wallula, WA, for 180 
days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting ship¬ 
per: Columbia Foods. Inc., Dakota 
City, NE 68731. Send protests to: Her¬ 
bert C. Ruoff, District Supervisor, In¬ 
terstate Commerce Commission, 492 
U.S. Customs House. 721 19th Street. 
Denver, CO 80202. 

MC 116073 (Sub-370TA), filed Octo¬ 
ber 2, 1978. Applicant: BARRETT 
MOBILE HOME TRANSPORT. INC.. 
1825 Maine Avenue, P.O, Box 919, 
Moorhead, MN 56560. Representative: 
John C. Barrett, Box 919, Moorhead. 
MN 56560. Authority sought to oper¬ 


ate as a common carrier , by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Travel trailers, from Jackson 
Center and Versailles, OH, to points 
and places in the United States, in¬ 
cluding AK but excluding HI, for 180 
days. Applicant has, also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting ship¬ 
per: Airstream, Division of Beatrice 
Foods Co., West Pike Street, Jackson 
Center, OH 45334. Send protests to: 
Ronald R. Mau, District Supervisor, 
Bureau of Operations, Interstate Com¬ 
merce Commission, Room 268, Federal 
Building and U.S. Post Office, 657 2nd 
Avenue North. Fargo. ND 58102. 

MC 116763 (Sub-440TA), filed Octo¬ 
ber 2. 1978. Applicant: CARL SUBLER 
TRUCKING. INC., North West Street, 
Versailles, OH 45380. Representative: 
Gary J. Jira, North West Street, Ver¬ 
sailles, OH 45380. Authority sought to 
operate as a common earner , by motor 
vehicle, over irregular routes, trans¬ 
porting: Petroleum products, in pack¬ 
ages, from Texaco Inc., facilities in 
Jefferson County. TX. to MN, WI, IA. 
MO. IL. IN. MI, OH, KY, NY, Bay¬ 
onne. NJ, and Martinsburg, WV, for 
180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days 
of operating authority. Supporting 
shipper: Texaco, Inc., William K. Mar¬ 
shall, Assistant Manager-Traffic U.S., 
1111 Rusk, Houston, TX 52332. Send 
Protests to: Paul J. Lowry, District Su¬ 
pervisor, Bureau of Operations, Inter¬ 
state Commerce Commission, 5514-B 
Federal Building, 550 Main Street, 
Cincinnati, OH 45202. 

MC 117439 (Sub-60TA), filed Sep¬ 
tember 26, 1978. Applicant: BULK 
TRANSPORT, INC., 5500 Florida 
Boulevard, P.O. Box 1429. Baton 
Rouge, LA 70821. Representative: Mr. 
Edward A. Winter, 235 Rosewood 
Drive, Metairie, LA 70005. Authority 
sought to operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Mineral filler, 
from the facilities of Louisiana 
Cement Co., a division of OKC Corp. 
located at or near New Orleans, LA, to 
Houston and Galveston. TX, for 180 
days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting ship¬ 
per: Mr. Michael Fandal, Traffic Man¬ 
ager, Louisiana Cement Co., 14900 In¬ 
tracoastal Drive, New Orleans, LA 
70129, Send protests to: Connie A. 
Guillory, Interstate Commerce Com¬ 
mission. Bureau of Operations, T-9038 
U.S. Postal Service Building. 701 
Loyola Avenue. New Orleans, LA 
70113. 

MC 117815 (Sub-298TA), filed Octo¬ 
ber 2, 1978. Applicant: PULLEY 

FREIGHT LINES, INC., 405 South¬ 
east 20th Street, Des Moines. IA 
50317. Representative: Jack H. Blan- 


shan. attorney at Law. 205 West 
Touhy Avenue, Suite 200, Park Ridge, 
IL 60068. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, trasnporting: 
Such commodities as are dealt in by 
business and office supply companies, 
from the facilities of United Sta¬ 
tioners at Forest Park, IL, to Des 
Monies, I A, for 180 days. Applicant 
has also filed an underlying ETA seek¬ 
ing up to 90 days of operating authori¬ 
ty. Supporting shipper: United Sta¬ 
tioners. 1701 South First Avenue, 
Maywood, IL 60153. send protests to: 
Herbert W. Allen, District Supervisor, 
Bureau of Operations. Interstate Com¬ 
merce Commission. 518 Federal Build¬ 
ing, Des Moines, IA 50309. 

MC 118130 (Sub-89TA), filed Sep¬ 
tember 19. 1978. Applicant: SOUTH 
EASTERN XPRESS, INC., P.O. Box 
6985, Fort Worth, TX 76115. Repre¬ 
sentative: Billy R. Reid. P.O. Box 9093, 
Fort Worth, TX 76107. Authority . 
sought to operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: (1) Malt bever¬ 
ages, and (2) empty containers , com¬ 
modities named in (1) from Jefferson 
County. CO, to points in TX and com¬ 
modities named in (2) from points in 
TX to Jefferson County, CO, for 180 
days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting ship¬ 
per: Adolph Coors Co., Golden. CO 
80401. Send protests to: Robert J. Kir- 
spel. District Supervisor, Room 9A27 
Federal Building, 819 Tayor Street, Ft. 
Worth, TX 76102. 

MC 118159 <Sub-278TA), filed 

August l, 1978, and published in the 
Federal Register issue of October 4. 
1978. and republished as corrected this 
issue. Applicant: NATIONAL RE¬ 
FRIGERATED TRANSPORT. INC., 
P.O. Box 51366, Dawson Station, 
Tulsa. OK 74151. Reresentative: 
Warren L. Troupe. 2480 East Commer¬ 
cial Boulevard, Fort Lauderdale, FL 
33308. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Battery boxes, covers and vents , rubber 
and plastic, from Indianapolis, IN, and 
Philadelphia, MS to points in AL, CT, 
DE. GA. KS, KY, MA. MS. MO. NH, 
NJ, NY, NC. OH. PA. RI. SC, TN. TX. 
VA, and WI. for 180 days. Supporting 
shipper: The Richardson Co., 2701 
Lake Street, Melrose Park. IL 60160. 
send protests to: Connie Stanley, 
transportation assistant, Room 240, 
Old Post Office and Court House 
Building, 215 Northwest 3d, Oklahoma 
City. OK 73102. 

MC 118159 (Sub-279TA), filed 

August 10. 1978, and published in the 
Federal Register issue of October 18, 
1978, and republished as corrected this 
issue. Applicant: NATIONAL RE- 
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FRIGERATED TRANSPORT, INC., 
P.O. Box 51366. Dawson Station, 
Tulsa, OK 74151. Representative: 
Warren L. Troupe, 2480 East Commer¬ 
cial Boulevard, Fort Lauderdale, FL 
33308. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Plastic containers, from the facilities 
of Hoover Universal at or near Lenexa, 
KS to points in AL, AR, AZ, CA, CO, 
FL, GA. ID, KS. LA, MS. MT. NM. 
NV. NE, NC, ND, OK, OR. SC. SD. 
TN. TX, UT, WA. and WY, for 180 
days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting ship¬ 
per: Hoover Universal. Beverage Bottle 
Division, Route 2, Tri Port Road, 
Georgetown. KY 40324. Send protests 
to: Connie Stanley. Transportation As¬ 
sistant. Room 240, Old Post Office and 
Courthouse Building. 215 Northwest 
3d, Oklahoma, OK 73102, 

MC 125777 (Sub-231TA), filed Sep¬ 
tember 19, 1978. Applicant: JACK 
GRAY TRANSPORT. INC., 4600 East 
15th Avenue. Gary. IN 46403. Repre¬ 
sentative: Edward G. Bazelon. 39 
South LaSalle Street, Chicago, IL 
60603. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Grinding balls, in dump vehicles from 
Kansas City, MO, to Baltimore, MD, 
Dividing Creek, NJ. Martinsburg. WV, 
Powderly, AL, Richards City, TN, and 
Shamokin Dam. PA, for 180 days. Ap¬ 
plicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper 
Kenneth E. Brewer, Assistant Man¬ 
ager-Transportation, *RMCO, Inc., 
7000 Roberts Street, Kansas City, MO 
64125. Send protests to: Lois Stahl. 
Transportation Assistant, Interstate 
Commerce Commission, Everett Mc¬ 
Kinley Dirksen Building. 219 South 
Dearborn Street. Room 1386, Chicago, 
IL 60G04. 

MC 127974 (Sub-15TA), filed Octo¬ 
ber 2. 1978. Applicant: P. LIEDTKA 
TRUCKING, INC.. 110 Patterson 
Avenue, Trenton, NJ 08610. Repre¬ 
sentative: Alan Kahn, Esquire, 1920 
Two Penn Center Plaza. Philadelphia, 
PA 19102. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Plywood, particleboard, hardboard, 
gypsumboard, moulding and accesso¬ 
ries used in the installation thereof 
from the plant and storage facilities of 
Weyerhaeuser Co. located at Chesa¬ 
peake, VA, to points in DE. MD. ME, 
NH, PA. and VT for 180 days. Support¬ 
ing shipper: Weyerhaeuser Co., P.O. 
Box 1188, Chesapeake, VA 23320. Send 
protests to: John P. Lynn, District Su¬ 
pervisor. Interstate Commerce Com¬ 
mission, 428 East State Street. Room 
204, Trenton. NJ 08608. Applicant has 


NOTICES 

also filed an underlying ETA seeking 
up to 90 days of operating authority. 

MC 129624 (Sub-18TA), filed Octo¬ 
ber 2, 1978. Applicant: ROUTE MES¬ 
SENGERS OF PA. INC., 2425 Bain- 
bridge Street. Philadelphia, PA 19146. 
Representative: Alan Kahn. Esquire. 
1920 Two Penn Center Plaza. Philadel¬ 
phia, PA 19102. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Cleaning compounds . insecti¬ 
cides, air fresheners, deodorizers , 
brooms, brushes, mops, toilet prepara¬ 
tions, food supplements, food season¬ 
ing, household utensils, clothing hang¬ 
ers, mirrors, cvstume jewelry, books , 
magnetic tapes, and advertising and 
promotional material related to the 
foregoing (1) from the facilities of 
Amway Corp., in Dayton, NY, to the 
carrier’s terminal in Philadelphia, PA 
(2) from the carrier’s terminals in 
Philadelphia, PA, and Camden, NJ, to 
points in that part of PA east of the 
western boundaries, of Potter, Clinton, 
Centre, Huntingdon, and Fulton Coun¬ 
ties, PA, and north and west of the 
northern and western boundaries of 
Northampton, Lehigh, Berks, Lancas¬ 
ter, and York, for 180 days. Applicant 
has also filed an underlying ETA seek¬ 
ing up to 90 days of operating authori¬ 
ty. Supporting shipper: Amway Corp.. 
Monmouth Junction Road, Box 900, 
Dayton. NJ 08810. Send protests to: T. 
M. Esposito. Transportation Assistant. 
600 Arch St., Room 3238, Philadel¬ 
phia. PA 19106. 

MC 129759 (Sub-26TA), filed Octo¬ 
ber 2, 1978. Applicant: TRIANGLE 
TRUCKING CO.. P.O. Box 490, 
McKees Rocks, PA 15136. Representa¬ 
tive: David A. Turano, George, Greek, 
King, McMahon & McConnaughey, 
100 East Broad Street, Columbus, OH 
43215. Authority sought to operate as 
a contract carrier, by motor vehicle, 
over irregular routes, transporting: 
Roof deck, bridge deck, metal roofing 
and siding, and equipment, materials 
and supplies (except commodities in 
bulk) used in the manufacture and in¬ 
stallation thereof between Cambridge, 
OH, on the one hand. and. on the 
other, points in the States of CA, CT, 
DE. FL, IL, IN, KS, KY. MA. MI, MN, 
MO. MS, NE, NJ, NY, OH, OR. PA, 
SC. SD, TN, TX, UT, VA. and WI. Re¬ 
stricted to sendee performed under a 
continuing contract or contracts with 
Elwin G. Smith Division. Cyclops 
Corp.. for 180 days. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Sup¬ 
porting shipper: Elwin G. Smith Divi¬ 
sion, Cyclops Corp.. 100 Walls Street. 
Pittsburgh. PA 15202. Send protests 
to: J. A. Neggemyer, District Supervi¬ 
sor. Interstate Commerce Commission, 
416 Old Post Office Building. Wheel¬ 
ing. WV 26003. 


MC 133591 (Sub-50TA). filed Sep¬ 
tember 19, 1978. Applicant: WAYNE 
DANIEL TRUCK, INC., P.O. Box 303. 
Mt. Vernon, MO 65712. Representa¬ 
tive: Harry Ross, 58 South Main 
Street, Winchester, KY 40391. Author¬ 
ity sought to operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Paper and 
plastic cups, containers, dishes, plates, 
trays, napkins and related articles, 
from Springfield, MO. to Denver. CO, 
for 180 days. Supporting shipper: Lily 
Division of Owens-Illinois, 707 Madi¬ 
son, Toledo, OH 43666. Send protests 
to : District Supervisor, John V. Barry, 
Room 600. 911 Walnut, Kansas City, 
MO 64106. 

MC 133689 (Sub-232TA). filed Octo¬ 
ber 2„ 1978. Applicant: OVERLAND 
EXPRESS. INC., 719 First Street, 
Southwest, New Brighton, MN 55112. 
Representative: Robert P. Sack, P.O. 
Box 6010. West St. Paul, MN 55118. 
Authority sought to operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Furnaces and heat exchangers , from 
McGregor, Cloquet and St. Paul, MN, 
to points in AL, AR, CT, DE, FL, GA. 
IL, IN. LA, KS, KY, ME. MD, MA, MI, 
MS, MO, NE. NH. NJ. NY, NC. OH. 
PA, RI, SC, TN. VT, VA. WV, WI. and 
DC. (2) Materials and supplies used in 
the manufacture of commodities 
named in (1) above from Wall Lake, 
MI, Fort Wayne. IN, and Mexico, MO, 
to Cloquet, McGregor, and St. Paul, 
MN. for 180 days. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Sup¬ 
porting shipper: Wilson Heating & Air 
Conditioning. 2296 Wycliff, St. Paul. 
MN 55114. Send protests to: Delores A. 
Poe, Transportation Assistant, Inter¬ 
state Commerce Commission, Bureau 
of Operations, 414 Federal Building & 
U.S. Court House, 110 South Fourth 
Street, Minneapolis, MN 55401. 

MC 134405 (Sub-53TA), filed Octo¬ 
ber 2, 1978. Applicant: BACON 

TRANSPORT CO., P.O. Box 1134, 
Ardmore, OK 73401. Representative: 
Dean Williamson, 280 National Foun¬ 
dation Life Building.. Oklahoma City, 
OK 73112. Authority sought to oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, over irregular routeSjJtransport- 
ing: Sand, in tank vehicles, from 
McCulloch County, TX, to AL, AR. 
CO, KS, LA, MS, NM. OK, and WY. 
for 180 days. Applicant has also filed 
an underlying ETA seeking up to 90 
days of operating authority. Support¬ 
ing shipper(s): Halliburton Services, a 
division of Halliburton Co., P.O. Box 
1431, Duncan, OK 73533. Dowell Divi¬ 
sion of Dow Chemical Co., P.O. Box 
21. Tulsa, OK 74102. Texas Mining 
Co., Suite 2420, 1425 Elm Street. 

Dallas, TX 75201. Send protests to: 
Connie Stanley. Transportation Assist- 
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ant. Room 240, Old Post Office and 
Court House Building, 215 Northwest 
Third, Oklahoma City, OK 73102. 

MC 134477 (Sub-263TA), filed 

August 10, 1978. and published in the 
Federal Register issue of October 18, 
1978, and republished as corrected this 
issue. Applicant: SCHANNO TRANS¬ 
PORTATION, INC., 5 West Mendota 
Road, P.O. Box 3496, St. Paul, MN 
55118. Representative: Robert P. Sack, 
P.O. Box 6010, West St. Paul, MN 
55118. Authority sought to operate as 
a common carrier , by motor vehicle, 
over irregular routes, transporting: 
Electric ranges and microwave ovens, 
and such commodities, as are used in 
the manufacture, sale and distribution 
of electric ranges and microwave ovens 
from the facilities of Litton Microwave 
Cooking Products, Litton Systems, 
Inc., at Minneapolis, MN, to points in 
AL, AR, CT, DE. FL. GA, IL, IN, IA. 
KY, LA, ME, MD. MA, MI, MS. MO. 
NH, NJ, NY. NC, OH. PA, RI, SC, TN. 
VT, VA, WV, WI. and DC. for 180 
days. Supporting shipper: Litton. Inc., 
1405 Xenium Lane North, Minneapo¬ 
lis, MN 55441. Send protests to: De- 
lores A. Poe. Transportation Assistant, 
Interstate Commerce Commission, 
Bureau of Operations, 414 Federal 
Building and U.S. Court House, 110 
South Fourth Street, Minneapolis, 
MN 55401. 

MC 134604 (Sub-3TA), filed Septem¬ 
ber 26. 1978. Applicant: HOWARD 
DULLUM, Gardner, ND 58036. Repre¬ 
sentative: Alan Foss, 502 First Nation¬ 
al Bank Building, Fargo, ND 58102. 
Authority sought to operate as a 
common carrier , by motor vehicle, 
over irregular routes, transporting: An¬ 
hydrous ammonia, in bulk, in tank ve¬ 
hicle, from Barnesville, MN, to points 
in ND and SD, for 180 days. Applicant 
has also filed an underlying ETA seek¬ 
ing up to 90 days of operating authori¬ 
ty. Supporting shipper: Farmland In¬ 
dustries, Inc., P.O. Box 7305. Kansas 
City, MO 64116. Send protests to: 
Ronald R. Mau, District Supervisor, 
Bureau of Operations, Interstate Com¬ 
merce Commission, Room 268, Federal 
Building and U.S. Post Office, 657 
Second Avenue North. Fargo, ND 
58102. 

MC 135874 (Sub-140TA), filed Sep¬ 
tember 19, 1978. Applicant: LTL PERI¬ 
SHABLES, INC., 550 East Fifth Street 
South, South St. Paul, MN 55075. Rep¬ 
resentative: K. O. Petrick, 550 East 
Fifth Street South, South St. Paul, 
MN 55075. Authority sought to oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Frozen foods (except commodities 
in bulk), from the facilities of Conti¬ 
nental Freezers of Illinois, Chicago, 
IL, to points in SD. MN, NE, ND, KS, 
IA. WI. IN. MI, KY. MO, OH. and 
Sharon, PA. Restricted to traffic origi¬ 


nating at the facilities of Continental 
Freezers of Illinois, Chicago, IL, and 
destined to points in the named 
States, for 180 days. Applicant has 
also filed an underlying ETA seeking 
up to 90 days of operating authority. 
Supporting shipper: Continental 

Freezers of Illinois. 4220 South Kil¬ 
dare Bouvelard, Chicago, IL 60632. 
Send protests to: Delores A. Poe, 
Transportation Assistant, Interstate 
Commerce Commission. Bureau of Op¬ 
erations, 414 Federal Building and 
U.S. Courthouse. 110 South Fourth 
Street, Minneapolis, MN 55401. 

MC 138157 (Sub-90TA), filed Sep¬ 
tember 19. 1978. Applicant: SOUTH¬ 
WEST EQUIPMENT RENTAL, INC., 
d.b.a. SOUTHWEST MOTOR 
FREIGHT, Representative: Patrick E. 
Quinn, P.O. Box 9596, Chattanooga, 
TN 37412. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Synthetic plastics, adhesives , sealants, 
cements, chemicals, chemical com¬ 
pounds, cleaning compounds , rubber 
compounds, soldering flux, coatings, 
lubricants, and materials, equipment 
and supplies, used in the application 
of the commodities named above, from 
Cambridge, MA, to points in the 
United States (except AK and HI); (2) 
synthetic plastics, adhesives, sealants, 
cements, chemicals, chemical com¬ 
pounds, gas absorbing compounds, 
rubber compounds, soldering flux, 
coatings, lubricants , and materials, 
equipment and supplies , used in the 
application of the commodities named 
above, from Woodbury. NJ, and Atlan¬ 
ta, GA, to points in the United States 
(except AK and HI); (3) synthetic plas¬ 
tic adhesives, sealants, cements, 
chemicals, chemical compounds, gas 
absorbing compounds, rubber com¬ 
pounds, soldering flux, coatings, lubri¬ 
cants, air entraining agents, cement 
clinker or grinding compounds, con¬ 
crete or masonry plasticizer and water 
reducing compounds, tall oil, lignin 
liquors and materials, equipment and 
supplies, in the application of the com¬ 
modities named above from Chicago, 
IL, to points in the United States 
(except AK and HI); (4) cleaning com¬ 
pounds, chemicals, chemical com¬ 
pounds, and fertilizer compounds, 
from Nashua, NH, to points in the 
United States (except AK and HI); (5) 
synthetic plastics, synthetic latex, bat¬ 
tery insulating partitions, and pulp- 
board, from Owensboro, KY, to points 
in the United States (except AK and 
HI); (6) synthetic plastics, synthetic 
latex, battery insulating partitions, f 
and cleaning compounds , from Acton, 
MA, to points in the United States 
(except AK and HI); and (7) materials, 
equipment, and supplies, used in the 
manufacture, production, and distribu¬ 
tion of the commodities named in (1) 
through (6) above, from points in the 


United States (except AK and HI), to 
the origins named in (1) through (6) 
above, and to San Leandro, CA. Re¬ 
strictions: Restricted against the 
transportation of commodities in bulk, 
in tank vehicles, and commodities 
which by reason of size and weight re¬ 
quire the use of special equipment and 
further restricted to traffic originating 
at or destined to the facilities of W. R. 
Grace & Co., for 180 days. Supporting 
shipper: W. R. Grace & Co., 55 
Hayden Avenue, Lexington, MA 02173. 
Send protests to: Mr. Joe J. Tate. Dis¬ 
trict Supervisor. A-422 Federal Build¬ 
ing. 801 Broadway. Nashville, TN 
37203. 

Note.— Applicant holds contract carrier 
authority in MC 134150 and Subs thereun¬ 
der, therefore dual operations may be in¬ 
volved. 

MC 138824 (Sub-15TA), filed Sep¬ 
tember 19. 1978. Applicant: REDWAY 
CARRIERS. INC., 5910 49th Street. 
Kenosha, WI 53140. Representative: 
Paul J. Maton, 10 South LaSalle 
Street, Suite 1620, Chicago, IL 60603. 
Authority sought to operate as a con¬ 
tract carrier, by motor vehicle, over ir¬ 
regular routes, transporting: Food 
products dry or liquid, in containers 
mid materials and supplies . incidental 
to, and used in the processing, can¬ 
ning, and bottling of said food prod¬ 
ucts, between the facilities of Ocean 
Spray Cranberries, Inc., in Kenosha 
County, WI, and North Chicago, IL. 
on the one hand, and, on the other, 
points in MO west of U.S. Hwy 65 (in¬ 
cluding Springfield), AR, KS, and MN, 
under a continuing contract or con¬ 
tracts with Ocean Spray Cranberries. 
Inc., for 180 days. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Sup¬ 
porting shipper: Ocean Spray Cranber¬ 
ries. Inc., 7800 South 60th Avenue. Ke¬ 
nosha. WI 53140. Send protests to: 
Gail Daugherty, Transportation As¬ 
sistant, Interstate Commerce Commis¬ 
sion, Bureau of Operations, U.S. Fed¬ 
eral Building and Courthouse, 517 
East Wisconsin Avenue, Room 619, 
Milwaukee. WI 53202. 

MC 138225 (Sub-8TA), filed August 
7, 1978. and published in the Federal 
Register issue of October 18. 1978, 
and republished as corrected this 
issue. Applicant: HEDRICK ASSO¬ 
CIATES. INC., Rural Route No. 2, Box 
10A2, Douglas Road, Far Hills. NJ 
07931. Representative: William P. 
Jackson, Jr.. 3426 North Washington 
Boulevard. P.O. Box 1240, Arlington, 
VA 22210. Authority sought to operate 
as contract carrier, by motor vehicle, 
over irregular routes, transporting: 
Marine engines, from the facilities of 
Chrysler Corp., Marine Division, at or 
near Beaver Dam. WI. to the facilities 
of Trojan Boat Co., at or near Lancas¬ 
ter, PA, under a continuing contract or 
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contracts with Trojan Yacht Co., for 
180 days. Supporting shipper: Trojan 
Yacht Co., Greenfield Road. P.O. Box 
3571. Lancaster, PA. Send protests to: 
Robert E. Johnston. District Supervi¬ 
sor, Interstate Commerce Commission, 

9 Clinton Street. Newark, NJ 07102. 

MC 138438 (Sub-32TA), filed Octo¬ 
ber 2. 1978. Applicant: D. M. 

BOWMAN, INC., Route 2. Box 43A1, 
Williamsport. MD 21795. Representa¬ 
tive: Edward N. Button. 1329 Pennsyl¬ 
vania Avenue, P.O. Box 1417, Hagers¬ 
town, MD 21740. Authority sought to 
operate as a common carrier , by motor 
vehicle, over irregular routes, trans¬ 
porting: Building materials , from 
Frederick, MD, and its commerical 
zone, to points in PA, VA, WV, and 
DC, for 180 days. Applicant has also 
filed and underlying ETA seeking up 
to 90 days of operating authority. Sup¬ 
porting shipper: M. J. Grove Lime Co., 
Campbell Grove Division, the Flint- 
kote Co.. 11350 McCormick Road, 
Hunt Valley. MD 21031. Send protests 
to: T. M. Esposito, Transportation As¬ 
sistant, 600 Arch Street, Room 3238, 
Philadelphia, PA 19106. 

MC 139923 (Sub-50TA), filed Octo¬ 
ber 2. 1978. Applicant: MILLER 

TRUCKING CO.. INC., P.O. Drawer 
“D," Stroud. OK 74079. Representa¬ 
tive: Stephen Loeb. attorney at law. 
Suite 200, 205 West Touhy Avenue. 
Park Ridge, IL 60068. Authority 
sought to operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: (1) Wax paper, 
and (2) meat processing machines, 
when moving in mixed loads with the 
commodities described in (1) above, (1) 
from the facilities of Hollymatic Corp. 
at Plymouth. IN, to points in CA. CO, 
NE, OR. TX, and WA, and (2) from 
the facilities of Hollymatic Corp.. at 
Park Forest. IL, to points in CO, NE, 
OR. TX. and WA, for 180 days. Sup¬ 
porting shipper: Hollymatic Corp.. 80 
North Main, Park Forest, IL 60466. 
Send protests to: Connie Stanley, 
Transportation Assistant, Room 240, 
Old Post Office and Court House 
Building. 215 Northwest Third, Okla¬ 
homa City. OK 73102. 

MC 140118 (Sub-8TA), filed Septem¬ 
ber 26. 1978. Applicant: S. T. L. 
TRANSPORT, INC., 1000 Jefferson 
Road, P.O. Box 9776, Rochester. NY 
14263. Representative: S. Michael 
Richards/Raymond A. Richard. P.O. 
Box 225, Webster, NY 14580. Authori¬ 
ty sought to operate as a contract car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: Beverages, in 
cans and bottles (except malt bever¬ 
ages), from Springfield. Ma. to all 
points in NY, under a continuing con¬ 
tract or contracts with Country Club 
Soda Co.. Inc., for 180 days. Applicant 
has also filed and underlying ETA 
Seeking up to 90 days of operating au¬ 


thority. Supporting shipper: Country 
Club Soda Co., Inc., 180 Avocado 
Street. Springfield, MA 01104. Send 
protests to: Interstate Commerce Com¬ 
mission, U.S. Courthouse and Federal 
Building, 100 South Clinton Street, 
Room 1259, Syracuse, NY 13260. 

MC 140665 (Sub-37TA), filed Sep¬ 
tember 19. 1978. Applicant: PRIME, 
INC., Route 1, Box 115-B, Urbana, MO 
65767. Representative: Clayton Geer, 
P.O. Box 786, Ravenna, OH 44266. Au¬ 
thority sought to operate as a common 
carrier , by motor vehicle, over irregu¬ 
lar routes, transporting: Automotive 
parts and accessories, rubber or rubber 
products, then or tire treads, vehicle 
wheels, and materials and supplies . 
used in the production or marketing of 
the above commodities between points 
in Portage. Summit, and Stark Coun¬ 
ties, OH, on the one hand. and. on the 
other, points in TX and CA, for 180 
days. Supporting shipper: Teledyne 
Monarch Rubber, 10 Lincoln Park. 
Hartville, OH 44632. Send protests to: 
District Supervisor, John V. Barry, 
Room 600, 911 Walnut Street, Kansas 
City. MO 64106. 

MC 142368 (Sub-14TA), filed Octo¬ 
ber 10, 1978. Applicant: DANNY 

HERMAN TRUCKING, INC., 15252 
Valley Boulevard, City of Industry, CA 
91744. Representative: William J. 
Monheim, P.O. Box 1756, Whittier, CA 
90609. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Safes , from City of Industry, CA. to 
Chicago, IL, Cincinnati, OH. Denville, 
NJ. and Florence. KY, and from Cin¬ 
cinnati, OH to Denville, NJ. for 180 
days. Supporting shipper: Gary Safe 
Co., 330 Ninth Avenue. City of Indus¬ 
try, CA 91746. Send protests to: Irene 
Carlos, Transportation Assistant, In¬ 
terstate Commerce Commission. 300 
North Los Angeles Street, Los Angeles, 
CA 90012. 

MC 142559 (Sub-59TA), filed Octo¬ 
ber 2, 1978. Applicant: BROOKS 

TRANSPORTATION. INC., 3830 
Kelley Avenue, Cleveland, OH 44114. 
Representative: David A. Turano, 
Suite 1800, 100 East Broad Street, Co¬ 
lumbus, OH 43215. Authority sought 
to operate as a common carrier, by 
motor vehicle, over irregular routes, 
transporting: Animal feed, feed ingre¬ 
dients, supplements, additives, materi¬ 
als and supplies, used in the manufac¬ 
ture and promotion of animal feeds 
(except in bulk), between the facilities 
of Kal Kan Foods, Inc., at or near 
Hutchinson, KS. on the one hand, 
and, on the other, points in CT, DE, 
IN, ME. MA. MD. MI, NJ. NY. NC. 
OH. PA. RI, SC. VT, VA. and DC, for 
180 days. Applicant has also filed and 
underlying ETA seeking up to 90 days 
of operating authority. Supporting 
shipper: Kal Kan Foods, Inc., 3386 


East 44th Street, Vernon, CA 90058. 
Send protests to: Interstate Commerce 
Commission. 731 Federal Building, 
1240 East Ninth Street. Cleveland, OH 
44199. 

MC 143059 (Sub-30TA), filed Octo¬ 
ber 2, 1978. Applicant: MERCER 

TRANSPORTATION CO., 12th and 
Main Streets, P.O. Box 35610, Louis¬ 
ville, KY 40232. Representative: 
Clayte Binion, 1108 Continental Life 
Building, Fort Worth, TX 76102. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Plastic pipe 
in coils or packages and on pallets, 
and fittings used in the installation 
thereof when moving in connection 
therewith, from the plantsite of 
DuPont Co. at Tulsa, OK, to Union 
City, Pico Rivera, and San Diego, CA, 
Little Rock and Fort Smith, AR, Colo¬ 
rado Springs, CO. Springfield, MO, 
North Beloit, Green Bay. Sheboygan, 
and Oshkosh. WI, Carlsbad, Farming- 
ton, Lovington, and^Tantum, NM. 
White Bear Lake, St. Paul, and Minne¬ 
apolis, MN, Jackson, MS, Salt Lake 
City. UT, Boise and Idaho Falls, ID, 
Great Falls, Harvre, Kalispell. and 
Missoula. MT, Lincoln and Grand 
Island. NB, Beaumont. Houston. Long¬ 
view, and Midland, TX, Spokane, WA, 
Douglas, Powell, Riverton, and Casper, 
WY, and Tuscon, AZ. Restriction: Re¬ 
stricted to the use of two (2) trailers or 
semi-trailer puled in tandem, for 180 
days. Supporting shipper: Mr. David 
McCormick, Assistant Freight Traffic 
Manager, Dupont Corp., Wilmington, 
DE 19898. Send protests to: Ms. Linda 
H. Sypher, District Supervisor, Inter¬ 
state Commerce Commission, 426 Post 
Office Building, Louisville. KY 40202. 

MC 143127 (Sub-14TA). filed Octo¬ 
ber 2, 1978. Applicant: K. J. TRANS¬ 
PORTATION, INC., 1000 Jefferson 
Road, Rochester, NY 14623. Repre¬ 
sentative: John M. Nader, Attomery 
at Law, Route 3, Box 4. Bowling 
Green, KY 4210f. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Brick, briquettes and brick - 
ettes and equipment, materials and 
supplies used in the installation of 
brick, briquettes and brickettes 
(except commodities in bulk, in tank 
vehicles), from Owensboro, KY, to 
points in the United States in and east 
of MN. IA, MO. AR, and LA, for 180 
days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting ship¬ 
per: Modern Methods, Inc., P.O. Box 
370, Owensboro, KY 42301. Send pro¬ 
tests to: Interstate Commerce Com¬ 
mission, U.S. Courthouse & Federal 
Building, 100 South Clinton Street, 
Room 1259, Syracuse, NY 13260. 

MC 143540 (Sub-7TA), filed October 
2, 1978. Applicant: MARINE TRANS- 
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PORT CO.. 2321 Burnette Boulevard, 
P.O. Box 2142, Wilmington. NC 28402. 
Representative: Jean H. Lewis. Esq. 
9525 Trojan Court, Richmond, VA 
23229. Temporary authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: (1) Wood pulp, paper, waste 
paper , paper articles , and lumber: 
From the facilities of Federal Paper 
Board Co., Inc. located at or near Rie- 
gelwood. NC: Wilmington, NC: Cape 
Fear, NC; Roanoke Rapids. NC; and 
Richmond, VA, to points in the United 
States (except AK and HI); and (2) 
materials, supplies, and equipment 
used in connection with the manufac¬ 
ture, distribution, and sale of wood 
pulp, paper, waste paper, paper arti¬ 
cles, and lumber (except in bulk) from 
points in the United States (except 
AK and HI) to the facilities of Federal 
Paper Board Co.. Inc., located at or 
near Riegelwood, NC: Wilmington, 
NC: Cape Fear, NC; Roanoke Rapids, 
NC; and Richmond. VA., under con¬ 
tinuing contract or contracts with Fed¬ 
eral Paper Board Co., Inc., for 180 
days. Supporting shipper: Federal 
Paper Co., Inc., Riegelwood, NC 28456. 
Send protests to: Mr. Archie.W. An¬ 
drews. District Supervisor, Interstate 
Commerce Commission. 624 Federal 
Building, 310 New Bern Avenue. P.O. 
Box 26896, Raleigh, NC 27611. 

MC 143605 (Sub-ITA), filed October 
2, 1978. Applicant: B & M EXPRESS. 
INC., 500 South Western. P.O. Box 
25852 Oklahoma City, OK 73112. Rep¬ 
resentative: G. Timothy Armstrong, 
6161 North May Avenue, Oklahoma 
City, OK 73112. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: (1) Tires, tire parts, inner 
tubes, inner tube parts; and (2) materi¬ 
als, equipment , and supplies used in 
the manufacture and distribution of 
the commodities described in (1) above 
(except commodities in bulk), between 
(he plantsite and facilities of Dayton 
Tire & Rubber Co. at or near Oklaho¬ 
ma City. OK, on the one hand, and, on 
the other, points in AR, CO. KS, NE, 
OK, and TX. for 180 days. Supporting 
Shipper: Dayton Tire & Co., P.O. Box 
24011, Oklahoma City, OK 73124. 
Send protests to: Connie Stanley, 
Transportation Assistant, Room 240, 
Old Post Office and Court House 
Building, 215 Northwest Third, Okla¬ 
homa City, OK 73102. 

MC 144682 (Sub-7TA), filed October 
2. 1978. Applicant: R. R. STANTLEY, 
P.O., Box 95, Mesquite. TX 75149. 
Representative: Richard T. Churchill, 
Attorney at Law. 5001 South Hulen, 
Suite 106, Fort Worth. TX 76132. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Bakery 
Goods. NOI; prepared dough, not 


frozen: cakes, cookies, rolls, frozen 
icing paste , from plantsite of the Pills- 
bury Co., Denison, TX. to points in 
the States of AZ. CA. CO, NM, for 180 
days. Supporting shipper: The Pills- 
bury Co., 3400 Texoma Drive, Denison, 
TX. Send protests to: Opal M. Jones. 
Transportation Assistant, Interstate 
Commerce Commission, 110 Com¬ 
merce Street, Room 13C12. Dallas, TX 
75242. 

MC 144855 (Sub-4TA), filed October 
2, 1978. Applicant: TRANS CONTI¬ 
NENTAL CARRIERS, INC., 169 East 
Liberty Avenue, Anaheim, Calif. 
92803. Representative: Elizabeth I. 
Abreu, Knapp, Stevens, Grossman & 
Marsh, 707 Wilshire Boulevard, Suite 
1800, Los Angeles. CA 90017. Authori¬ 
ty sought to operate as a common car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: (1) Foods food¬ 
stuffs, food-treating compounds; 
chemicals and additives (except in 
bulk), and advertising paraphernalia; 
and materials equipment and supplies 
used in the manufacture, preparation, 
sales, and distribution of spices, ex¬ 
tracts, convenience foods, confection¬ 
ery products, food products, salad 
dressings, and foodstuffs (except in 
bulk), and (2) commodities, the trans¬ 
portation of which is exempt from reg¬ 
ulation under the provision of section 
203(b) of the Interstate Commerce 
Act, in mixed loads with commodities 
described in (1) above, between CA, on 
the one hand. and. on the other, OR 
and WA, for 180 days. Applicant has 
also filed an underlying ETA seeking 
up to 90 days of operating authority. 
Supporting shipper: McCormick & 
Co., Inc. 1311 Schilling Place, Salinas, 
CA 93901. Send protest to: Irene 
Carlos. Transportation Assistant. In¬ 
terstate Commerce Commission, Room 
1321, Federal Building, 300 North Los 
Angeles Street, Los Angeles, CA 90012. 

MC 144879 (Sub-2TA), filed October 
2, 1978. Applicant: D & J TRANSFER 
CO., Sherburn. MN 56171. Representa¬ 
tive: Mr. Lavern R. Holdeman, 521 
South 14th Street, P.O. Box 81849, 
Lincoln. NE 68501. Authority sought 
to operate as a common carrier, by 
motor vehicle, over irregular routes, 
transporting: Meats, meat products, 
and meat by-products, and articles dis¬ 
tributed by meat packinghouses, as de¬ 
scribed in sections A and C of Appen¬ 
dix 1 to the report in Descriptions in 
Motor Carrier Certificates. 61 MCC 
209 and 766 (except in bulk), from the 
facilities of Sioux Pac of Iowa. Inc., at 
or near Sioux City. IA, to points in the 
States of IL and WI, for 180 days. Ap¬ 
plicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper: 
Sioux Pac of Iowa, Inc., P.O. Box 2354. 
Stockyard Station, Sioux City, IA 
51107. Send Protests to: Delores A. 


Poe, Transportation Assistant. Inter¬ 
state Commerce Commission, Bureau 
of Operations. 414 Federal Building 
and U.S. Court House. 110 South 
Fourth Street, Minneapolis, MN 
55401. 

MC 145065 (Sub-2TA), filed Septem¬ 
ber 19. 1978. Applicant: WESTERN 
CARRIER, INC.. 2100 Alaskan Way. 
Seattle, WA 98121. Representative: 
George R. LaBissoniere. 1100 Norton 
Building. Seattle. WA 98104. Authori¬ 
ty sought to operate as a common car¬ 
rier. by motor vehicle, over irregular 
routes, transporting: Frozen and per¬ 
ishable foodstuffs when moving in ve¬ 
hicles equipped with mechanical re¬ 
frigeration, from Seattle and its com¬ 
mercial zone. Ocean Park, and South 
Bend. WA to points in OR and CA. for 
180 days. Supporting shipper(s): There 
are approximately 7 statements of 
support attached to the application 
which may be examined at the Inter¬ 
state Commerce Commission in Wash¬ 
ington. DC, or copies thereof which 
may be examined at the filed office 
named below. Send protests to: Hugh 
H. Chaffee, District Supervisor, 
Bureau of Operations, ICC 858 Feder¬ 
al Building, Seattle. WA 98174. 

MC 145072 (Sub-3TA), filed October 
10, 1978. Applicant: M. S. CARRIERS. 
INC., 7372 Eastern Avenue, German¬ 
town, TN 38138. Representative: Mr. 
A. Doyle Cloud, Jr., 2008 Clark .Tower, 
5100 Poplar Avenue, Memphis, TN 
38137. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Soap and soap products from the 
plantsite of Proctor and Gamble, Inc. 
at or near Kingsville, LA to the facili¬ 
ties of Malone and Hyde. Inc. located 
at Memphis, TN and its commercial 
zone, for 180 days. Supporting 
shipper(s): Malone and Hyde, Inc., 
1991 Corporate Avenue, Memphis. TN 
38132. Send protests to: Mr. Floyd A. 
Johnson, District Supervisor, Inter¬ 
state Commerce Commission. 100 
North Main Building, Suite 2006, 100 
North Main Street, Memphis, TN 
38103. 

MC 145320 (Sub-ITA), filed October 
2, 1978. Applicant: CHARLES ALLEN 
d.b.a. CHARLES ALLEN CONSTRUC¬ 
TION CO., 1012 South Margrave, Fort 
Scott. KS 66701. Representative: Wil¬ 
liam B. Barker. 641 Harrison, Topeka. 
KS 66603. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Coal, from the minesite of Bills Coal 
Co. at or near Fulton. KS to Stotes- 
bury, MO. for 180 days. Applicant has 
also filed an unerlying ETA seeking up 
to 90 days of operating authority. Sup¬ 
porting shippers): Bills Coal Co., 
Suite 500, 5200 South Yale, Tulsa. OK 
74135. Send protests to: M. E. Taylor. 
District Supervisor, Interstate Com- 
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merce Commission, 101 Litwin Build¬ 
ing, Wichita, KS 67202. 

MC 145366 (Sub-ITA), filed Septem¬ 
ber 19, 1978. Applicant: VENABLE 
TRUCKING CO.. INC., Rt. 1, Box 313, 
Odenville. AL 35120. Representative: 
John W. Cooper. 200 Woodward Build¬ 
ing. Birmingham. AL 35203. Authority 
sought to operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: (1) Cold inix ash- 
phalt, in open dump vehicles, from the 
facilities of Ashland-Warren. Inc., at 
or near Birmingham, AL to points in 
FL west of Apalachicola River and 
points in GA, LA, MS, and TN. (2) 
Sand, from points in FL west Apa¬ 
lachicola River, and points in GA, LA, 
MS, and TN to Jefferson. Shelby, Cal¬ 
houn and Etowah Counties, AL, for 
180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days 
of operating authority. Supporting 
shipper(s): Ashland-Warren. Inc., 700 
37th Street. South, Birmingham. AL. 
Send protests to: Mabel E. Holston, 
Transportation Assistant, Bureau of 
Operations, ICC. Room 1616, 2121 
Building, Birmingham, AL 35203. 

MC 145367 (Sub-ITA), filed Septem¬ 
ber 28, 1978. Applicant: STANLEY 
DILLEY TRUCKING CO.. INC.. 5718 
North Broadway, Wichita, KS 67219. 
Representative: Paul V. Dugan, 2707 
West Douglas. Wichita, KS 67213. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Hides , be¬ 
tween Solomon, KS, on the one hand, 
and the States of OK, TX, NM, AZ, 
and CA. on the other hand, for 180 
days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting ship¬ 
per: John Rueb Associates, Inc., Solo¬ 
mon. KS 67480. Send protests to: M. E. 
Taylor. District Supervisor, Interstate 
Commerce Commission, 101- Litwin 
Building, Wichita. KS 67202. 

MC 145384 (Sub-8TA), filed October 
2, 1978. Applicant: ROSE-WAY, INC., 
1914 East Euclid, Des Moines, IA 
50313. Representative: James M. 
Hodge, 1980 Financial Center, Des 
Moines. IA 50309. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Lumber , lumber products , and 
plywood, from the facilities of the Pa¬ 
cific Lumber Co., at or near Scotia and 
Fortuna, CA. to points in IA, IL, IN, 
MN, MO. OH, and WI, for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper: the 
Pacific Lumber Co., P.O. Box 37, 
Scotia, CA 95565. Send protests to: 
Herbert W. Allen, District Supervisor, 
Bureau of Operations, Interstate Com¬ 
merce Commission, 518 Federal Build¬ 
ing, Des Moines. IA 50309. 


MC 145387TA, filed September 19. 
1978. Applicant: Joseph J. Faria and 
Jearldene Faria d.b.a. FARRIA 
TRUCKING, Route 2, Box 122B Va¬ 
leria Road. Dos Palos. CA 93620. Rep¬ 
resentative: Joseph J. Garia, Route 2, 
Box 122B Valeria Road, Dos Palos. CA 
93620. Authority sought to operate as 
a contract carrier, by motor vehicle, 
over irregular routes, transporting: 
Steel nuts and bolts, from Los Angeles, 
CA, to Tacoma and Seattle. WA, and 
their commercial zones, under a con¬ 
tinuing contract or contracts with 
John Perine Co., Fastco, Inc., for 180 
days. Supporting shippers: John 
Perine Co.. 820 South Adams Street. 
Seattle, WA 98108. Fastco, Inc., 2306 
East 11th Street, Tacoma, WA 98421. 
Send protests to: District Supervisor, 
Michail M. Butler, 211 Main, Suite 
500, San Francisco, CA 94105. 

MC 145463TA, filed October 2. 1978. 
Applicant: BRINK’S INC.. Thomdal 
Circle, Darien. CT 06820. Representa¬ 
tive: Richard H. Streeter, 1729 H 
Street, NW., Washington. DC 20006. 
Authority sought to operate as a C 07 i- 
tract carrier, by motor vehicle, over ir¬ 
regular routes, transporting: Precious 
metals, between Rochester, MN. and 
Cudahy. WI, on the one hand, and, on 
the other, Rochester, MN. Elk Grove 
Village, IL, and Fairfield. CT. under a 
continuing contract or contracts with 
Handy & Harman for 180 days. Appli¬ 
cant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shipper: Handy & 
Harman, Richard E. Hart, General 
Manager. 1770 Kings Highway. Fair- 
field, CT 06430. Send protests to: Lois 
M. Stahl, Transportation Assistant. 
Interstate Commerce Commission. 219 
South Dearborn Street, Room 1386, 
Chicago, IL 60604. 

MC 145464TA, filed October 2. 1978. 
Applicant: James Taylor d.b.a. JAMES 
TAYLOR TRUCKING. 114 Twilight 
Circle, Placentia. CA 92670. Repre¬ 
sentative: David Nissenberg, Esq., 7855 
Ivanhoe Avenue, Suite 224, La Jolla, 
CA 92037. Authority sought to operate 
as a contract carrier , by motor vehicle, 
over irregular routes, transporting: 
Bathroom vanities and culture marble 
tops, between Orange, CA, and points 
in the State of AZ, under a continuing 
contract or contracts with Aztec In¬ 
dustries. Inc., for 180 days. Supporting 
shipper: Aztec Industries, Inc.. 212 
West Taft. Orange, CA 92665. Send 
protests to: Irene Carlos, Transporta¬ 
tion Assistant, Interstate Commerce 
Commission, 300 North Los Angeles 
Street, Room 1321. Los Angeles. CA 
900i2. 

MC 145465TA, filed October 2. 1978. 
Applicant: GURN ENTERPRISES. 
INC., Route 6, Box 8. Allegan, MI 
49010. Representative: Edward N. 
Button. P.O. Box 1417, 1329 Pennsyl¬ 


vania Avenue, Hagerstown, MD 21740. 
Authority sought to operate as a con¬ 
tract carrier, by motor vehicle, over Ir¬ 
regular routes, transporting: Drugs 
and toilet articles and materials and 
supplies used in the manufacture, sale , 
and distribution thereof, between Alle¬ 
gan, MI, and points in its commercial 
zone, on the one hand, and, on the 
other, points in AR, CT, DE, DC, KY, 
ME, MD. NJ. NY. NC, OH. PA, RI. SC. 
TN, VT. VA. WV. NH. and MA, under 
a continuing contract or contracts 
with L. Perrigo Co., for 180 days. Ap¬ 
plicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper: L. 
Perrigo Co., 117 Water Street. Allegan. 
MI 49010. Send protests to: C. R. 
Flemming. District Supervisor. Inter¬ 
state Commerce Commission, 225 Fed¬ 
eral Building, Lansing. MI 48933. 

By the Commission. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-32431 Filed 11-16-78; 8:45 ami 


[7035-01-M] 

[Notice No. 130] 

MOTOR CARRIER TRANSFER PROCEEDINGS 

November 17, 1978. 

Application filed for temporary au¬ 
thority under section 210a(b) in con¬ 
nection with transfer application 
under section 212(b) and Transfer 
Rules. 49 CFR Part 1132: 

MC-FC-77910. (correction) (Pebble 
Haulers, Inc.—transferee—Dalby 

Transfer & Storage. Inc.—transferor), 
published in the November 2. 1978. 
issue of the Federal Register, on page 
51195. Previous notice 'should have 
read as follows: PEEBLE HAULERS, 
INC.. 2630 Delta Avenue, Colorado 
Springs, CO 80910, seeks temporary 
authority to transfer a portion of the 
operating rights of Dalby Transfer & 
Storage. Inc., P.O. Box 7187, 641 Win¬ 
ters Drive, Colorado Springs. CO 
80933, under section 210a(b) • • *. 

MC-FC-77927. By application filed 
November 6, 1978, TROWMAN 

TRANSPORT, INC.. 14 Beech Street, 
Corinth, NY 12822, seeks temporary 
authority to transfer the operating 
rights of Ashline Trucking. Inc., 14 
Beech Street, Corinth, NY 12822, 
under section 210a(b). The transfer to 
Trowman Transport, Inc., of the oper¬ 
ating rights of Ashline Trucking. Inc., 
is presently pending. 

MC-FC-77928. By application filed 
November 1, 1978. WINSTON LIMOU¬ 
SINE SERVICE, INC., 41 Pembrook 
Drive. Stony Brook. NY 11790, seeks 
temporary authority to transfer the 
operating rights of Tri-Cities Limo 
Service, Inc., 567 Main Street. Passaic. 
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NJ 07055. under section 210a(b). The 
transfer to Winston Limousine Serv¬ 
ice. Inc., of the operating rights of Tri- 
Cities Limo Service. Inc., is presently 
pending. 

By the Commission. 

H. G. Homme, Jr., 
Secretary. 

[FH Doc. 78-32432 Filed 11-16-78; 8:45 am] 


[ 7035-01-M) 

[Notice No. 129] 

MOTOR CARRIER BOARD TRANSFER 
PROCEEDINGS 

The following publications include 
motor carrier, water carrier, broker, 
and freight forwarder transfer applica¬ 
tions filed under section 212(b), 206(a), 
211. 312(b), and 410(g) of the Inter¬ 
state Commerce Act. 

Each application (except as other¬ 
wise specifically noted) contains a 
statement by applicants that there 
will be no significant effect on the 
quality of the human environment re¬ 
sulting from approval of the applica¬ 
tion. 

Protests against approval of the ap¬ 
plication. which may include a request 
for oral hearing, must be filed with 
the Commission on or before Decem¬ 
ber 18, 1978. Failure seasonably to file 
a protest will be construed as a waiver 
of opposition and participation in the 
proceeding. A protest must be served 
upon applicants representative(s). or 
applicants (if no such representative is 
named), and the protestant must certi¬ 
fy that such service has been made. 

Unless otherwise specified, the 
signed original and six copies of the 
protest shall be filed with the Com¬ 
mission. All protests must specify with 
particularity the factual basis, and the 
section of the Act, or the applicable 
rule governing the proposed transfer 
which protestant believes w'ould pre¬ 
clude approval of the application. If 
the protest contains a request for oral 
hearing, the request shall be support¬ 
ed by an explanation as to why the 
evidence sought to be presented 
cannot reasonably be submitted 
through the use of affidavits. 

The operating rights set forth below 
are in synopses form, but are deemed 
sufficient to place interested persons 
on notices of the proposed transfer. 

MC-FC-77838. filed September 7, 
1978. Transferee: A & H Enterprises, 
Ltd., 62 Third Avenue, Southwest, 
Britt, IA 50423. Transferor: Robert H. 
Lewerke. Bob’s Freight Line, Golfview 
Avenue, Britt, IA 50423. Representa¬ 
tive: G. W. Templeton, attorney at 
law. 190 East Fifth Street. Garner, IA 
50438. By order of November 8, 1978, 
the Motor Carrier Board approved the 
transfer to transferee the operating 
rights in Certificate MC 124056 issued 


January 24, 1963, to transferor, autho¬ 
rizing the transportation of general 
commodities, with certain exceptions, 
over regular routes, between Mason 
City and Kanawha, IA, serving the in¬ 
termediate points of Duncan and 
Britt, IA; and between junction IA 
Hwy 111 and unnumbered Hwy (ap¬ 
proximately 7 miles east of Corwith, 
IA). and Corwith. I A, serving no inter¬ 
mediate points. Petitions for reconsid¬ 
eration may be filed by any interested 
person within 20 days. Send petitions 
for reconsideration to: The Secretary. 
Interstate Commerce Commission. 
Washington, DC 20423. 

H. G. Homme, Jr., 
Secretary. 

[FR Doc. 78-32433 Filed 11-16-78; 8:45 am] 


[7035-01-M] 


[Docket No. AB-18 (Sub-No. 6>] 

CHESAPEAKE A OHIO RAILWAY CO. 

Abandonment Between Coleman and Union, 
Isabella County, Mich., Findings 

Notice is hereby given pursuant to 
section la(6)(a) of the Interstate Com¬ 
merce Act (49 U.S.C. la(6)(a)) that by 
a decision entered on November 23, 

1977, and the decision of the entire 
Commission, served September 12. 

1978. as modified, adopted the decision 
of the Administrative Law Judge, 
which is administratively final, stating 
that, subject to the conditions for the 
protection of railway employees pre¬ 
scribed by the Commission in Oregon 
Short Line R . Co.—Abandonment 
Goshen , 354 I.C.C. 584 (1978), the pre¬ 
sent and future public convenience 
and necessity permit the abandonment 
by the Chesapeake <fe Ohio Railway 
Co. of a portion of its Mt. Pleasant 
Branch between Valuation Station 
41-»-06, southwest of Coleman, Mich., 
and Valuation Station 655 + 45 in 
Union Township, northeast of Mt. 
Pleasant. Mich., a distance of approxi¬ 
mately 11.64 miles, all in Isabella 
County. Mich. A certificate of aban¬ 
donment will be issued to the Chesa¬ 
peake & Ohio Railway Co. based on 
the above-described finding of aban¬ 
donment. 30 days after publication of 
this notice (on or before December 18, 
1978). unless within 30 days from the 
date of publication, the Commission 
further finds that: 

(1) A financially responsible person 
(including a government entity) has 
offered financial assistance (in the 
form of a rail service continuation 
payment) to enable the rail service in¬ 
volved to be continued: and 

(2) It is likely that such proffered as¬ 
sistance would: 


(a) Cover the difference between the 
revenues which are attributable to 
such line of railroad and the avoidable 
cost of providing rail freight service on 
such line, together with a reasonable 
return on the value of such line, or 

(b) Cover the acquisition cost of all 
or any portion of such line of railroad. 

If the commission so finds, the issu¬ 
ance of a certificate of abandonment 
will be postponed for such reasonable 
time, not to exceed 6 months, as is 
necessary to enable such person or 
entity to enter into a binding agree¬ 
ment, with the carrier seeking such 
abandonment, to provide such assist¬ 
ance or to purchase such line and to 
provide for the continued operation of 
rail services over such line. Upon noti¬ 
fication to the Commission of the ex¬ 
ecution of such an assistance or acqui¬ 
sition and operating agreement, the 
Commission shall postpone the issu¬ 
ance of such a certificate for such 
period of time as such an agreement 
(including any extensions or modifica¬ 
tions) is in effect. Information and 
procedures regarding the financial as¬ 
sistance for continued rail service or 
the acquisition of the involved rail line 
are contained in the Notice of the 
Commission entitled “Procedures for 
Pending Rail Abandonment Cases’* 
published in the Federal Register on 
March 31. 1976, at 41 FR 13691, as 
amended by publication of May 10. 
1978, at 43 FR 20072. All interested 
persons are advised to follow the 
instructions contained therein as well 
as the instructions contained in the 
above-referenced decision. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-32437 Filed 11-16-78; 8:45 am] 


[7035-01-M] 

[Docket No. AB-1 (Sub-No. 50] 

CHICAGO l NORTH WESTERN 
TRANSPORTATION CO. 

Abandonment Between Marshall Junction and 

Vesta, in Lyon and Redwood Counties, Minn; 

Findings 

Notice is herby given pursuant to 
section la(6)(a) of the Interstate Com¬ 
merce Act (49 U.S.C. la(6)(a)) that by 
a decision decided September 13. 1978, 
a finding, which is administratively 
final. was made by the Commission, 
Division 2, stating that, subject to the 
conditions for the protection of rail¬ 
way employees prescribed by the Com¬ 
mission in Oregon Short Line R. Co.— 
Abandonment Goshen, 354 ICC 584 
(1978), and for public use as set forth 
in said decision, the present and 
future public convenience and necessi¬ 
ty permit the abandonment by the 
Chicago and North Western Transpor¬ 
tation Co. of a line of railroad extend- 
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ing approximately 37.3 miles between 
Marshall junction and Vesta, in Lyon 
and Redwood Counties, Minn. A certif¬ 
icate of abandonment will be issued to 
the Chicago and North Western 
Transportation Co. based on the 
above-described finding of abandon¬ 
ment, 30 days after publication of this 
notice (on or before December 18, 
1978). unless within 30 days from the 
date of publication, the Commission 
further finds that: 

(1) A financially responsible person 
(including a Government entity) has 
offered financial assistance (in the 
form of a rail service continuation 
payment) to enable the rail service in¬ 
volved to be continued: and 

(2) It is likely that such proffered as¬ 
sistance would: 

(a) Cover the difference between the 
revenues which are attributable to 
such line of railroad and the avoidable 
cost of providing rail freight service on 
such line, together with a reasonable 
return on the value of such line, or 

(b) Cover the acquistion cost of all 
or any portion of such line of railroad. 

If the Commission so finds, the issu¬ 
ance of a certificate of abandonment 
will be postponed for such reasonable 
time, not to exceed 6 months, as is 
necessary to enable such person or 
entity to enter into a binding agree¬ 
ment, with the carrier seeking such 
abandonment, to provide such assist¬ 
ance or to purchase such line and to 
provide for the continued operation of 
rail services over such line. Upon noti¬ 
fication to the Commission of the ex¬ 
ecution of such an assistance or acqui¬ 
sition and operating agreement, the 
Commission shall postpone the issu¬ 
ance of such a certificate for such 
period of time as such an agreement 
(including any extensions or modifica¬ 
tions) is in effect. Information and 
procedures regarding the financial as¬ 
sistance for continued rail service or 
the acquistion of the involved rail line 
are contained in the Notice of the 
Commission entitled “Procedures for 
Pending Rail Abandonment Cases’* 
published in the Federal Register on 
March 31, 1976, at 41 FR 13691, as 
amended by publication of May 10, 
1978. at 43 FR 20072. All interested 
persons are advised to follow the 
instructions contained therein as well 
as the instructions contained in the 
above-referenced decision. 

H. G. Hommer, Jr., 
Acting Secretary. 

[FR Doc. 78-32438 Filed 11-16-78; 8:45 am] 


[7035-01-M] 

[Docket No. AB-1 (Sub-No. 40)] 

CHICAGO & NORTH WESTERN 
TRANSPORTATION CO. 

Abandonment Between Gillett, Oconto County, 

Wis., and Scott Lake, Iron County, Mich., 

Findings 

Notice is hereby given pursuant to 
section la(6)(a) of the Interstate Com¬ 
merce Act (49 U.S.C. la(6)(a)) that by 
a decision entered on October 4, 1978, 
a finding, which' is administratively 
final, was made by the Commission, 
Administrative Law Judge, stating 
that, subject to the conditions for the 
protection of railway employees pre¬ 
scribed by the Commission in Oregon 
Short Line R. Co.—Abandonment 
Goshen, 354 ICC 584 (1978), and for 
public use as set forth in said decision, 
the present and future public conven¬ 
ience and necessity permit the aban¬ 
donment by the Chicago & North 
Western Transportation Co. of its line 
of railroad extending northerly from 
milepost 33.3 at Gillett. Oconto 
County, Wis., to the end of the line at 
milepost 122.7 at Scott Lake, Iron 
County, Mich., a distance of 89.4 miles 
in Oconto, Forest and Florence Coun¬ 
ties, Wis., and Iron county, Mich. A 
certificate of abandonment will be 
issued to the Chicago & North West¬ 
ern Transportation Co. based on the 
above-described finding of abandon¬ 
ment. 30 days after publication of this 
notice (on or before December 18, 
1978), unless within 30 days from the 
date of publication, the Commission 
further finds that: 

(1) A financially responsible person 
(including a Government entity) has 
offered financial assistance (in the 
form of a rail service continuation 
payment) to enable the rail service in¬ 
volved to be continued; and 

(2) It is likely that such proffered as¬ 
sistance would: 

(a) Cover the difference between the 
revenues which are attributable to 
such line of railroad and the avoidable 
cost of providing rail freight service on 
such line, together with a reasonable 
return on the value of such line, or 

(b) Cover the acquisition cost of all 
or any portion of such line of railroad. 

If the Commission so finds, the issu¬ 
ance of a certificate of abandonment 
will be postponed for such reasonable 
time, not to exceed 6 months, as is 
necessary to enable such person or 
entity to enter into a binding agree¬ 
ment, with the carrier seeking such 
abandonment, to provide such assist¬ 
ance or to purchase such line and to 
provide for the continued operation of 
rail services over such line. Upon noti¬ 
fication to the Commission of the ex¬ 
ecution of such an assistance or acqui¬ 
sition and operating agreement the 
Commission shall postpone the issu¬ 


ance of such a certificate for such 
period of time as such an agreement 
(including any extensions or modifica¬ 
tions) is in effect. Information and 
procedures regarding the financial as¬ 
sistance for continued rail service or 
tha acquisition of the involved rail line 
are contained in the Notice of the 
Commission entitled “Procedures for 
Pending Rail Abandonment Cases” 
published in the Federal Register on 
March 31. 1976, at 41 FR 13691, as 
amended by publication of May 10. 
1978, at 43 FR 20072. All interested 
persons are advised to follow the 
instructions contained therein as well 
as the instructions contained in the 
above referenced decision. 

H.G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-32440 Filed 11-16-78; 8:45 ami 


[7035-01-M] 

[Docket No. AB-7 (Sub-No. 39)1 

STANLEY E. G. HILLMAN, TRUSTEE OF THE 
PROPERTY OF CHICAGO, MILWAUKEE, ST. 
PAUL & PACIFIC RAILROAD CO., DEBTOR 

Abandonment Near Trail City to Faith Branch 
in Dewey, Corson, Ziebach, and Meade 
Counties, S. Dak.; Findings 

Notice is herby given pursuant to 
section la(6)(a) of the Interstate Com¬ 
merce Act (49 U.S.C. la(6)(a)) that by 
a decison decided September 29. 1978. 
a finding, which is adminstratively 
final, was made by the Commission, 
Review Board Number 5, stating that, 
subject to the conditions for the pro¬ 
tection of railway employees pre¬ 
scribed by the Commission in Oregon 
Short Line Railroad Co.-Abandonment 
Goshen, 354 I.C.C. 584 (1978), the pre¬ 
sent and future public convenience 
and necessity permit the abandonment 
by Stanley E. G. Hillman. Trustee of 
the Property of Chicago, Milwaukee, 
St. Paul & Pacific Railroad Co. of its 
line of railroad extending from mile¬ 
post 0.0 near Trail City to milepost 
106.5 near Faith, a distance of ap¬ 
proximately 106.5 miles in Dewey. 
Corson, Ziebach and Meade Counties. 
S. Dak. A certificate of abandonment 
will be issued to Stanley E. G. Hill¬ 
man. Trustee of the Property of Chi¬ 
cago. Milwaukee, St. Paul & Pacific 
Railroad Co. based on the above de¬ 
scribed finding of abandonment. 30 
days after publication of this notice 
(on or before December 18, 1978) 
unless within 30 days from the date of 
publication, the Commission further 
finds that: 

(1)A financially responsible person 
(including a government entity) has 
offered financial assistance (in the 
form of a rail service continuation 
payment) to enable the rail service in¬ 
volved to be continued; and 
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(2) It is likely that such proffered as¬ 
sistance would: 

(a) Cover the difference between the 
revenues which are attributable to 
such line of railroad and the avoidable 
cost of providing rail freight service on 
such line, together with a reasonable 
return on the value of such line, or 

(b) . Cover the acquisition cost of all 
or any portion of such line of railroad. 

If the Commission so finds, the issu¬ 
ance of a certificate of abandonment 
will be postponed for such reasonable 
time, not to exceed 6 months, as is 
necessary to enable such person or 
entity to enter into a binding agree¬ 
ment, with the carrier seeking such 
abondonment, to provide such assist¬ 
ance or to purchase such line and to 
provide for the continued operation of 
rail services over such line. Upon noti¬ 
fication to the Commission of the ex¬ 
ecution of such an assistance or acqui¬ 
sition and operating agreement, the 
Commission shall postpone the issu¬ 
ance of such a certificate for such 
period of time as such an agreement 
(including any extensions or modifica¬ 
tions) is in effect. Information and 
procedures regarding the financial as¬ 
sistance for continued rail service or 
the acquisition of the involved rail line 
are contained In the Notice of the 
Commission entitled “Procedures for 
Pending Rail Abandonment Cases” 
published in the Federal Register on 
March 31. 1976. at 41 FR 13691, as 
amended by publication of May 10. 
1978, at 43 FR 20072. All interested 
persons are advised to follow the 
instructions contained therein as well 
as the instructions contained in the 
above referenced decision. 

H. G. IIomme. Jr., 
Acting Secretary. 

[FR Doc. 78-32439 filed 11-16-78; 8:45 am] 


[ 7035-01-M] 

[Ex Parte No. 241; Rule 19; 53d Rev. 

Exemption No. 90] 

ABERDEEN & ROCKFI5H RAILROAD CO. ET AL 
Exemption Under Mandatory Car Sorvice Rules 

It appearing . That certain of the 
railroads named below own numerous 
50-ft. plain boxcars; that under pre¬ 
sent conditions, there are substantial 
surpluses of these cars on their lines: 
that return of these cars to the owners 
would result in their being stored idle; 
that such cars can be used by other 
carriers for transporting traffic of¬ 
fered for shipments to points remote 
from the car owners; and that compli¬ 
ance with Car Service Rules 1 and 2 
prevents such use of these cars, result¬ 
ing in unnecessary loss of utilization 
of such cars. 

It is ordered , That, pursuant to the 
authority vested in me by car service 
rule 19, 50-ft. plain boxcars described 


in the Official Railway Equipment 
Register, ICC-RER No. 409, issued by 
W. J. Trezise, or successive issues 
thereof, as having mechanical designa¬ 
tion "XM, M and bearing reporting 
marks assigned to the railroads named 
below, shall be exempt from provisions 
of car service rules 1, 2(a). and 2(b). 

Aberdeen & RockfLsh Railroad Co. 

Reporting Marks: AR 
Atlanta & Saint Andrews Bay Railway Co. 
Reporting Marks: ASAB 

XXX 

XXX 

Camino, Placerville & Lake Tahoe Railroad 
Co. 

Reporting Marks: CPLT 

XXX 

City of Prinevill 

Reporting Marks: COP 
The Clarendon & Pittsford Railroad Co. 
Reporting Marks: CLP 

XXX 

XXX 

Duluth. Missabc <fe Iron Range Railway Co. 

Reporting Marks: DMIR 
East Camden & Highland Railroad Co. N 
Reporting Marks: EACH 

XXX 

Genessee & Wyoming Railroad Co. 
Reporting Marks: GNWR 

XXX 

Greenville & Northern Railway Co. 

Reporting Marks: GRN 
Lake Superior & Ishpeming Railroad Co. 

Reporting Marks: LSI 
Lenawee County Railroad Co. Inc. 

Reporting Marks: LCRC 
Louisiana Midland Railway Co. 

Reporting Marks: LOAM 
Louisville & Wadley Railway Co. 

Reporting Marks: LW 

Louisville, New Albany & Corydon Railroad 
Co. 

Reporting Marks: LNAC 
Manufacturers Railway Co. 

Reporting Marks; MRS 
Middletown & New Jersey Railway Co., Inc. 

Reporting Marks: MNJ 
Missouri-Kansas-Texas Railroad Co. 

Reporting Marks: BKTY-MKT 
New Orleans Public Belt Railroad 
Reporting Marks: NOPB 

XXX 

Oregon & Northwestern Railroad Co. 

Reporting Marks: ONW 
Oregon. Pacific & Eastern Railway Co. 

Reporting Marks: OPE 
Pearl River Valley Railroad Co. 

Reporting Marks: PRV 
Peninsula Terminal Co. 

Reporting Marks: PT 
Providence & Worcester Co. 

Reporting Marks: PW 
Raritan River Rail Road Co. 

Reporting Mark :: RR 
Sacramento Northern Railway 
Reporting Marks: SN 
St. Lawrence Railroad 

Reporting Marks: NSL 
Sierra Railroad Co. 

Reporting Marks: SERA 
Terminal Railway. Alabama State Docks 
Reporting Marks: TASD 
The Texas Mexican Railw ay Co. 

Reporting Marks: TM 
Tidewater Southern Railway Co. 

Reporting Marks: TS 
Toledo, Peoria <fc Western Railroad Co. 

Reporting Marks: TPW 
Vermont Railway, Inc. 


Reporting Marks: VTR 
WCTU Railway Co. 

Reporting Marks: WCTR 

XXX 

Youngstown & Southern Railway Co. 

Reporting Marks: YS 
Yreka Western Railroad Co. 

Reporting Marks: YW 

Effective November 9. 1978, and con¬ 
tinuing In effect until further order of 
this Commission. 

Issued at Washington. D.C., Novem¬ 
ber 7, 1978. 

Interstate Commerce 
Commission. 

Joel E. Burns, 

Agent. 

[FR Doc. 78-32434 Filed 11-18-78; 8:45 am] 


[7035-01-M] 

[Service Order No. 1344,1.C.C. Order No. 

1344] 

ILLINOIS CENTRAL GULF RAILROAD CO. 

Rerouting Traffic 

In the opinion of Joel E. Bums, 
agent. The Illinois Central Gulf Rail¬ 
road Co. is unable to transport traffic 
over its line between Bloomington, 
Ind., and Indianapolis, Ind., because of 
track conditions. 

It is ordered, (a) Rerouting traffic. 
The IllinQis Central Gulf Railroad Co. 
being unable to transport traffic over 
its line between Bloomington. Ind., 
and Indianapolis, Ind., because of 
track conditions, is authorized to 
divert or reroute such traffic over any 
available route to expedite the move¬ 
ment. Traffic necessarily diverted by 
authority of this order shall be rerout¬ 
ed so as to preserve as nearly as possi¬ 
ble the participation and revenues of 
other carriers provided in the original 
routing. The billing covering all such 
cars rerouted shall carry a reference 
to this order as authority for the rer¬ 
outing. 

(b) Concurrence of receiving roads to 
be obtained. The railroad rerouting 
cars in accordance with this order 
shall receive the concurrence of other 
railroads to which such traffic is to be 
diverted or rerouted, before the rer¬ 
outing or diversion is ordered. 

(c) Notification to shippers. Each 
carrier rerouting cars in accordance 
with this order, shall notify each ship¬ 
per at the time each shipment is rer¬ 
outed or diverted and shall furnish to 
such shipper the new routing provided 
under this order. 

(d) Inasmuch as the diversion or rer¬ 
outing of traffic is deemed to be due to 
carrier disability, the rates applicable 
to traffic diverted or rerouted by said 
Agent shall be the rates which were 
applicable at the time of shipment on 
the shipments as originally routed. 
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(e) In executing the directions of the 
Commission and of such Agent pro¬ 
vided for in this order, the common 
carriers involved shall proceed even 
though no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to 
said traffic. Divisions shall be. during 
the time this order remains in force, 
those voluntarily agreed upon by and 
between said carriers, or upon failure 
of the carriers to so agree, said divi¬ 
sions shall be those hereafter fixed by 
the Commission in accordance with 
pertinent authority conferred upon it 
by the Interstate Commerce Act. 

(f) Effective date. This order shall 
become effective at 10:30 a.m., Novem¬ 
ber 3. 1978. 

(g) Expiration date. This order shall 
expire at 11:59 p.m., February 15, 1979, 
unless otherwise modified, changed, or 
suspended. 

This order shall be served upon the 
Association of American Railroads, 
Car Service Division, as agent of all 
railroads subscribing to the car service 
and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associ¬ 
ation. A copy of the order shall be 
filed with the Director. Office of the 
Federal Register. 

Issued at Washington, D.C., Novem¬ 
ber 3, 1978. 

Interstate Commerce 
Commission. 

Joel E. Burns, 

Agent 

[FR Doc. 78-32436 Filed 11-16-78; 8:45 am] 


[7035-01 -M] 

[Service Order No. 1344; I.C.C. Order No. 11 

NEW YORK, SUSQUEHANNA * WESTERN 
RAILROAD CO. 

Rerouting Troffic 

In the opinion of Joel E. Bums, agent, 
the New York, Susquehanna & West¬ 
ern Railroad Co. in unable to trans¬ 
port traffic between Sparta. NJ, and 
Stockholm, NJ. because of a bridge 
out of service. 

It is ordered , (a) Rerouting traffic. 
The New York. Susquehanna & West¬ 
ern Railroad Co., being unable to 
transport traffic between Sparta, NJ. 
and Stockholm, NJ, because of a 
bridge out of service, that carrier and 
its connections are hereby authorized 
to reroute or divert such traffic over 
any available route to expedite the 
movement. Traffic necessarily diverted 
by authority of this order shall be rer¬ 
outed so as to preserve as nearly as 
possible the participation and rev¬ 
enues of other carriers provided in the 
original routing. The billing covering 
all such cars rerouted shall carry a ref¬ 
erence to this order as authority for 
the rerouting. 

(b) Concurrence of receiving roads to 
be obtained. The railroad rerouting 
cars in accordance with this order 
shall receive the concurrence of other 
railroads to which such traffic is to be 
diverted or rerouted , before the rer¬ 
outing or diversion is ordered. 

(c) Notification to shippers. Each 
carrier rerouting cars in accordance 
with this order, shall notify each ship¬ 
per at the time each shipment is rer¬ 
outed or diverted and shall furnish to 
such shipper the new routing provided 
under this order. 

(d) Inasmuch as the diversion or rer¬ 
outing of traffic is deemed to be due to 
carrier disability, the rates applicable 


to traffic diverted or rerouted by said 
agent shall be the rates which were 
applicable at the time of shipment on 
the shipments as originally routed. 

(e) In executing the directions of the 
Commission and of such agent pro¬ 
vided for in this order, the common 
carriers involved shall proceed even 
though no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to 
said traffic. Divisions shall be, during 
the time this order remains in force, 
those voluntarily agreed upon by and 
between said carriers, or upon failure 
of the carriers to so agree, said divi¬ 
sions shall be those hereafter fixed by 
the Commission in accordance with 
pertinent authority conferred upon it 
by the Interstate Commerce Act. 

(f) Effective date. This order shall 
become effective at 11.59 p.m., Octo¬ 
ber 31, 1978. 1 

(g) Expiration date. This order shall 
expire at 11:59 p.m., January 31, 1979, 
unless otherwise modified, changed, or 
suspended. 

This order shall be served upon the 
Association of American Railroads. 
Car Service Division, as agent of all 
railroads subscribing to the car service 
and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associ¬ 
ation. A copy of the order shall be 
filed with the Director. Office of the 
Federal Register. 

Issued at Washington, D.C., October 
31, 1978. 

Interstate Commerce 
Commission, 

Joel E. Burns. 

Agent 

[FR Doc. 78-32435 Filed 11-16-78; 8:45 am] 


1 Replaces I.C.C. Order No. 2 issued under 
Service Order No. 1252. 
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[6320-01-M] 

1 

[M-178, Nov. 9, 1978] 

CIVIL AERONAUTICS BOARD. 

TIME AND DATE: 9:30 a.m.. Novem¬ 
ber 16. 1978. 

PLACE: Room 1027. 1825 Connecticut 
Avenue NW.. Washington, D.C. 20428. 

SUBJECT: 

1. Ratification of items adopted by nota¬ 
tion. 

2. Delegat ion of Authority to the Director, 
Bureau of Pricing and Domestic Aviation, to 
act on complaints challenging the reason¬ 
ableness of fares within the "no-suspend" 
zones established by PS-80. (Memo 7847-J. 
BPDA, OGC). 

3. Dockets 33090 and 23080-2, Petition of 
AAT Airlines. Inc., d.b.a. Air Sunshine for 
the determination of mail rates; Motion of 
USPS to include Air Sunshine in Docket 
23080-2 (Memo 7673-A, BPDA). 

4. Docket 33635. Western’s and Southern’s 
requests to designate the hyphenated points 
Miami and Ft. Lauderdale as cotcrminals 
(Memo 8271. BPDA). 

5. Dockets 32528 and 32574; United’s appli¬ 
cation to remove closed-door restriction in 
Kansas City Chicago/Denver markets and 
petition for order to show cause; Braniffs 
application to remove one-stop restriction in 
Kansas City-Denver market (Memo 8278. 
BPDA, OGC). 

6. Dockets 32754 and 32751. Southern’s 
motion for isssuance of an order to show 
cause why its certificate for Route 98 
should not be amended so as to authorize it 
to serve Atlanta-Washington. D.C. (Dulles 
service only) nonstop and Atlanta-New York 
one-stop; and Southern’s application for an 
exemption from the requirements of its cer¬ 
tificate pending final Board action on its 
certificate amendment application (Memo 
8281. BPDA, OGC). 

7. Docket 33105, Braniffs extension of Ex¬ 
emption Authority. Reno-Las Vegas (Memo 
8122-C, BPDA). 


8. Dockets 28755, 29462, and 33213, Appli¬ 
cations of United for realignment and re¬ 
striction removal (Memo 8283, BPDA). 

9. Docket 20051. Proposed waiver of ex 
parte rule to allow staff discussions with 
FAA and DOT on the application of Airline 
Scheduling Committees (Memo 8268, OGC). 

10. Proposed waiver of ex parte rule to 
allow staff discussions with FAA and DOT 
on the Board’s prospective scheduling of 
route cases (Memo 8269. OGC). 

11. Docket 22641—Mackey Exemption. 
Dockets 25446 and 28266—Mackey Certifica¬ 
tion Proceeding (OGC). 

12. Dockets 33361, 33362. 33363, Former 
Large Irregular Air Service Investigation, 
Certification to the Board (7690-1. OGC). 

13. Dockets 32327, 33361, 33362. 33363, 
33686, 33687. 32630, 32632. 31540. 33688. and 
33689, Former Large Irregular Air Carrier 
Investigation—Order disposing of motions 
to consolidate and/or requests to reinstate 
previously dismissed applications (7690-H, 
OGC). 

14. Docket 33216. Louisville-Kansas City 
Nonstop Route Investigation—Order on Re¬ 
consideration (OGC). 

15. Final rules amending Part 384 State¬ 
ment of Organization Delegation of Author¬ 
ity and Availability of Records and Informa¬ 
tion and Part 385 Delegations and Review of 
Action Under Delegation; Nonhearing Mat¬ 
ters (Memo 8266, OGC, BAS. BCP, OMD). 

16. Freedom of Information Act request 
by Institute for Public Interest Representa¬ 
tion To Inspect Audit Materials Regarding 
Allocation of Costs of Discriminatory Em¬ 
ployment Practices (Memo 8286, OGC). 

17. Docket 31979. Kodiak-Western Alaska 
Airlines, Inc., Enforcement Proceeding 
(Memo 8277, OGC). 

18. Docket 23080-2, Priority and Nonprior¬ 
ity Domestic Service Mail Rates Investiga¬ 
tion (OGC). 

19. Dockets 30587/30591. Colonial Air¬ 
lines. Inc., (Memo 8015-D, OGC). 

20. Docket 33275. New Orleans-West Serv¬ 
ice Investigation: Petitions for reconsider¬ 
ation (Memo 7879-B. OGC). 

21. Dockets 33320, 31542 and 33605, Hous¬ 
ton Service Investigation (Memo 8070-D, 
OGC). 

22. Docket 30635, Arizona Service Investi¬ 
gation (OGC). 

23. Docket 31989. Transportes Aereos Boli¬ 
vianos’ application for an initial foreign air 
carrier permit (Memo 8284, BIA, OGC). 

24. Docket 32772, Application of Aerolin- 
eas Argentinas for a declaratory order stat¬ 
ing that its current authority includes 
Miami-Montreal nonstop rights (Memo 
8287. BIA). 

25. Docket 31977, Application of Interna¬ 
tional Developers, Inc. (Japan) d.b.a. Toyo 
World Enterprises of California, Inc., for in¬ 
direct foreign air carrier permit (Memo 
8097-A. BIA, OGC). 

26. Docket 31703. Application of 
Quebec < air for a new foreign air carrier 
permit to operate charters between 20 
named European countries and any point or 


points in the United States, subject to con¬ 
ditions and limitations (BIA, OGC). 

27. Canadian Restrictions on U.S. Carri¬ 
ers’ Charter Operations into Northwest On¬ 
tario (Memo 8279. BIA. OGC). 

28. Docket 33274, Application of the Fre¬ 
dericton Flying Club. Inc., for an initial for¬ 
eign air carrier permit to operate charters 
between Canada and the U.S. using small 
aircraft (Memo 8275, BIA, OGC). 

29. Docket 33229. Application of Alrcair 
Services, Ltd., d.b.a. Yellow Bird Air for an 
Initial foreign air carrier permit to operate 
charters between Canada and the U.S. using 
small aircraft (Memo 8274. BIA. OGC). 

30. Dockets 25608 and 31006, Seagreen Air 
Transport, Ltd’s, application to amend and 
renew its two foreign air carrier permits 
(Memo 8276. BIA. OGC). 

31. Notice of Proposed Rulemaking to 
amend section 213.3(d) of the Economic 
Regulations to remove the mandatory 30- 
day waiting period for effectiveness of 
orders requiring foreign air carriers to dis¬ 
continue operation of existing schedules 
(BIA. OGC. BPDA-Memo 8285). 

32. Docket 21670, Frontier Airlines Mail 
Subsidy Rates (Instructions to staff). 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, the Secretary, 
202-673-5068 

[S-2321-78 Filed 11-15-78; 10:46 am] 


[6320-01-M] 

2 

[M-178. Arndt. 1; Nov. 11, 1978] 

CIVIL AERONAUTICS BOARD. 

Notice of addition of item to the No¬ 
vember 16, 1978, meeting agenda. 

TIME AND DATE: 9:30 a.m., Novem¬ 
ber 16, 1978. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW.. Washington. D.C. 20428. 

SUBJECT: 3a. Dockets 33913, 33851, 
33846, and 33845, applications of Bran- 
iff, American, Continental and TWA 
for exemption authority to operate in 
markets in which authority is granted 
under section 401(d)(5). 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, The Secretary, 
202-673-5068. 

SUPPLEMENTARY INFORMATION: 
This item concerns requests for ex¬ 
emption authority in "dormant au¬ 
thority” markets. The staff issued an 
order under delegated authority last 
Thursday granting certificate authori- 
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ty in certain dormant authority mar¬ 
kets. For any exemption authority to 
be effective it should be granted as 
close to the grant of the certificate au¬ 
thority as possible. In view of the ex¬ 
tremely short deadlines on the issu¬ 
ance of dormant authority certifi¬ 
cates—14 days—the staff was not able 
to prepare a memo on the exemption 
authority earlier. Accordingly, the fol¬ 
lowing Members have voted that 
agency business requires the addition 
of 3a to the November 16. 1978. 
agenda and that no earlier announce¬ 
ment of this addition was possible: 

Chairman. Marvin S. Cohen 
Member. Richard J. O’Melia 
Member, Elizabeth E. Bailey 
Member, Gloria Schaffer 

IS-2322-78 Filed 11-15-78; 10:46 ami 


[6712-01-M] 

3 

FEDERAL COMMUNICATIONS 
COMMISSION. 

TIME AND DATE: 12:15 p.m.. Thurs¬ 
day. November 9; 1978. 

PLACE: Room 856. 1919 M Street NW. 
Washington, D.C. 

STATUS: Emergency closed Commis¬ 
sion meeting. 

Subject 

The decision in Central Florida Enter¬ 
prises, Inc. v. FCC (D.C. Circuit No. 76 
1742). 

The prompt and orderly conduct of 
Commission business did not permit 
announcement prior to the meeting. 

Additional information concerning 
this meeting may be obtained from 
FCC Public Information Office, tele¬ 
phone 202-632-7260. 

Issued: November 14, 1978. 

CS-2323-78 Filed 11-15-78; 11:01 am] 


[6712-01-M] 

4 

FEDERAL COMMUNICATIONS 

COMMISSION. 

TIME AND DATE: 9:30 a.m., Tuesday, 

November 14. 1978. 

PLACE: Room 856, 1919 M Street 

NW.. Washington, D.C. 

STATUS: Open Commission meeting. 

CHANGES IN THE MEETING: The 

following items have been deleted: 

Agenda, Item No., and Subject 

General—3—Petitions for special relief filed 
by Citizens Communications Center re¬ 
questing approval of reimbursement provi¬ 
sions contained in certain licensee-citizens 
group agreements. 


General—4—Petition for partial reconsider¬ 
ation of the Commission's decision in Mid- 
Continent Telecasting. Inc., et al., filed by 
Gilmore Broadcasting Corp. 

Common Carrier—2—Application by A.T. & 
T. for authority to construct a domestic 
satellite Earth station at the Goddard 
Space Flight Center. Greenbelt. Md. (File 
No. 652-DSE-P-77). 

Common Carrier—3—Western Union Inter¬ 
national. Inc., application for authority to 
lease and operate 14 56-kilobit circuits in 
the Westar and Intelsat satellite systems; 
construct and operate a domestic satellite 
Earth station at each Andover, Maine, and 
Etam. W. Va.: designate the Goddard 
Space Flight Center (GSFC). Greenbelt. 
Md.. as a limited purpose gateway; and use 
the requested facilities to provide leased 
56-kilobit leased channel service to the 
National Aeronautics and Space Adminis¬ 
tration (NASA) between GSFC and the 
Ascension Islands, Bermuda, Chile, Ecua¬ 
dor and Spain; Communications Satellite 
Corp. applications requesting authority to 
construct and operate an II-meter anten¬ 
na and associated facilities at each Ando¬ 
ver, Maine and Etam, West Virginia and 
to use said facilities in conjunction with 
the Westar domestic satellites; to con¬ 
struct two Intelsat standard B antennas 
and associated facilities at the GSFC. 
Greenbelt, Md. 

Additional information concerning 
this meeting may be obtained from 
the FCC Public Information Office, 
telephone 202-632-7260. 

Issued: November 14, 1978. 

[S-2324-78 Filed 11-15-78; 11:01 am] 


[6740-02-M] 

5 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

“FEDERAL REGISTER" CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 52847. Published November 14, 
1978. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 10 a.m., 
November 15, 1978. 

CHANGE IN THE MEETING: The 
following item has been added: 

Item No., Docket No., and Company 

CP-13. RP72-89, et al.. Columbia Gas Trans¬ 
mission Corp., et al. 

Kenneth F. Plumb. 

Secretary. 

IS-2326-78 Filed 11-15-78; 3:35 pm] 


[6740-02-M] 

6 

November 15. 1978. 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

TIME AND DATE: 3 p.m. November 
15. 1978. 


PLACE: 825 North Capitol Street NE.. 
Washington, D.C. 20426. Room 9306. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Initiation of civil litigation. 

CONTACT PERSON FOR INFOR¬ 
MATION: 

Kenneth F. Plumb, Secretary, tele¬ 
phone 202-275-4166. 

tS-2327-78 Filed 11-15-78; 3:35 pm] 


[6740-02-M] 

7 

November 15, 1978. 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

TIME AND DATE: 2 p.m., November 
22, 1978. 

PLACE: 825 North Capitol Street, 
NW.. Washington, D.C. 20426, Hearing 
Room A. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 
The Commission will be briefed by the 
Staff on the comments .received in 
Docket No. RM79-3, Notice of Pro¬ 
posed Rulemaking on Regulations im¬ 
plementing the Natural Gas Policy 
Act of 1978. No vote will be taken at 
this meeting, but drafting instructions 
may be given to the Staff. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kenneth F. Plumb. Secretary, tele¬ 
phone 202-275-4166. 

Kenneth F. Plumb. 

Secretary. 

[S-2330-78 Filed 11-15-78; 3:35 pm] 


[6720-01-M] 

8 

FEDERAL HOME LOAN BANK 
BOARD. 

TIME AND DATE: 9:30 a.m., Novem¬ 
ber 22. 1978. 

PLACE: 1700 G Street NW., Washing¬ 
ton, D.C. 

STATUS: Open meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Franklin O. Bolling. 202-377-6677. 
MATTERS TO BE CONSIDERED: 

Branch Office Application—Eureka Federal 
Savings & Loan Association of San Fran¬ 
cisco. San Francisco, Calif. 

Branch Office Application—First Federal 
Savings & Loan Association of York, 
York. Nebr. 

Satellite Office Application—Home Federal 
Savings & Loan Association, St. Peters¬ 
burg, Fla. 
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Application for Bank Membership—New¬ 
port Savings Bank. Newport. N.H. 

Applications for Bank Membership and In¬ 
surance of Accounts (Proposed)—Central 
Oregon Savings & Loan Association. Bend, 
Oreg. 

Branch Office Application—Biscayne Feder¬ 
al Savings & Loan Association. Miami, 
Fla. (Broward County). 

Branch Office Application—Biscayne Feder¬ 
al Savings <fc Loan Association, Miami, 
Fla. (Dade County). 

Consideration of Forward Commitments to 
Purchase Securities. 

No. 197, November 15. 1978. 

Ronald A. Snider, 
Assistant Secretary. 

[S-2329-78 Filed 11-15-78; 3:35 pm] 


[6210-01-M] 

9 

BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM. 

TIME AND DATE: 10 a.m., Wednes¬ 
day. November 22. 1978. The closed 
portion of the meeting will commence 
at the conclusion of the open discus¬ 
sion. 

PLACE: 20th Street and Constitution 
Avenue NW„ Washington, D.C. 20551. 

STATUS: Part of the meeting will be 
open; part will be closed. 

MATTERS TO BE CONSIDERED: 

Open portion: 

Summary Agenda 

Because of its routine nature, no substan¬ 
tive discussion of the following item is an¬ 
ticipated. This matter will be voted on with¬ 
out discussion unless a member of the 
Board requests that the item be moved to 
the discussion agenda. 

1. Proposed revision to the Report of Ne¬ 
gotiable Orders of Withdrawal (NOW) Ac¬ 
counts (FR 2015). 

Discussion Agenda 

1. Board's regulatory improvement pro¬ 
gram: further consideration of Regulation V 
(Guarantee of Loans for National Defense 
Work). 

2. Proposed Federal Reserve Bank budgets 
for 1979. 

3. Any agenda items carried forward from 
a previously announced meeting. 

Note.— The open portion of this meeting 
will be recorded for the benefit of those 
unable to attend. Cassettes will be available 
for listening in the Board’s Freedom of In¬ 
formation Office, and copies may be ordered 
for $5 per cassette by calling 202-452-3684 
or by writing to: Freedom of Information 
Office, Board of Governors of the Federal 
Reserve System. Washington. D.C. 20551. 

Close portion: 

1. Proposed system-wide facsimile net¬ 
work, including competitive procurement al- 


SUNSHINE ACT MEETINGS 

tematives. (This matter was originally an¬ 
nounced for a meeting on Friday. November 
17. 1978). 

2. Proposed negotiation of a construction 
contract for major power and air condition¬ 
ing alterations for the buildinglof the Fed¬ 
eral Reserve Bank of New York. 

3. Proposed negotiation of a contract for 
architectural and engineering services for 
the proposed new building project of the 
Federal Reserve Bank of San Francisco. 

4. Personnel actions (appointments, pro¬ 
motions, assignments, reassignments, and 
salary actions) involving Individual Federal 
Reserve System employees. 

5. Any agenda items carried forward from 
a previously announced meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Joseph R. Coyne, Assistant to 

the Board, 202-452-3204. 

Griffith L. Garwood. 

Deputy Secretary of the Board. 

November 14, 1978. 

CS-2325-78 Filed 11-15-78; 11:36 am] 


[7590-01-M] 

10 

NUCLEAR REGULATORY COM¬ 
MISSION. 

TIME AND DATE: Tuesday. Novem¬ 
ber 21. 1978. 

PLACE: Commissioners* Conference 
Room. 1717 H Street NW.. Washing¬ 
ton, D.C. 

STATUS: Open and closed. 

MATTERS TO BE CONSIDERED: 

Tuesday. November 21. 9:30 a.m. 

1. Discussion of petition for hearing by 
NRDC in Tarapur matter (approximately 1 
hour, public meeting). 

2. Discussion of reducing procedural cost 
burdens (approximately 1 hour, public 
meeting). 

3. Affirmation session (approximately 10 
minutes, public meeting): (a) FOIA appeal 
of K. Gaynor. 

Tuesday, November 21. 1:30 p.m. 

1. Briefing on NMSS role in international 
safeguards and physical security determina¬ 
tions (approximately 1 hour, closed—exemp¬ 
tion 1). 

2. Discussion of personnel matter (ap¬ 
proximately 1 hour, closed—exemption 6). 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Walter Magee. 202-634-1410. 

Roger M. Tweed, 
Office of the Secretary. 
November 14. 1978. 

tS-2328-78 Filed 11-15-78; 3:35 pm] 
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11 

TENNESSEE VALLEY AUTHORITY. 

TIME AND DATE: 10:30 a.m.. Thurs¬ 
day, October 19. 1978. 

PLACE: Conference Room B-32. West 
Tower, 400 Commerce Avenue, Knox¬ 
ville. Term. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

C— Purchase Awards 

1. Amendment to contract 78K61-822569 
with Westlnghouse Electric Corp. for hydro¬ 
gen recombiners for the proposed Yellow 
Creek Nuclear Plant. 

2. Req. No. 577555—IQT contract for com¬ 
plete line of new tires and tubes for any 
TV A project or warehouse. 

3. Rejection of bids received in response to 
Invitation No. 553593 for indefinite quantity 
term contract for electrical terminals, con¬ 
nectors, lugs, tools, and accessories for 
Hartsville Nuclear Plant. 

4. Rejection of bids received in response to 
Invitation No. 824268 for wastewater man¬ 
agement collection and holding facilities, in¬ 
cluding installation, for Muscle Shoals Res¬ 
ervation. 

F— Power Items 

1. Letter agreement with Interlake. Inc., 
covering relocation of TVA's Gallatin-Port- 
land 69-kV line to provide clearance for 
company’s proposed new plant near Galla¬ 
tin, Tenn. 

Dated: October 16. 1978. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

John Van Mol, Director of Informa¬ 
tion, or a member of his staff can re¬ 
spond to requests for information 
about this meeting. Call 615-632- 
3257, Knoxville, Tenn. Information 
is also available at TVA*s Washing¬ 
ton office, 202-566-1401. 

SUPPLEMENTARY INFORMATION: 

TV A Board Action 

The TV A Board of Directors has 
found, the public interest not requir¬ 
ing otherwise, that TV A business re¬ 
quires that this meeting be called at 
the time set out above and that no 
earlier announcement of the meeting 
was possible. 

The members of the TV A Board 
have voted to approve the above find¬ 
ings and their approvals are recorded 
below. 

Approved: 

S. David Freeman. 

Richard M. Freeman. 

CS-2331-78 Filed 11-15-78; 3:58 pm] 
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[4110-08-M] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of the Secretary 
[45 CFR Part 46] 

PROTECTION OF HUMAN SUBJECTS 

Proposed Regulations on Research Involving 
Those Institutionalized as Mentally Disabled 

AGENCY: Department of Health. 
Education, and Welfare. 

ACTION: Proposed rule. 

SUMMARY: The Department of 
Health, Education, and Welfare 
(HEW) is proposing regulations to im¬ 
plement the recommendations of the 
National Commission for the Protec¬ 
tion of Human Subjects of Biomedical 
and Behavioral Research pertaining to 
research involving those institutional¬ 
ized as mentally disabled. Key provi¬ 
sions require that such research be 
carried out only if the methods are ap¬ 
propriate, the investigators competent, 
and the facilities adequate. Risks must 
be minimized, and the research per¬ 
formed in connection with medically 
indicated diagnosis and treatment 
wherever possible. Adequate provision 
must be made to obtain the subject’s 
fully informed consent, or the consent 
of legal representatives if the subjects 
are incapable of consenting on their 
own behalf. Where the subject lacks 
full capacity to consent, provision is 
made for the subject’s assent. 

DATES: Written comments on the 
proposed rules are invited, and should 
be received on or before January 16, 
1979, if they are to be given full con¬ 
sideration. 

ADDRESSES: Send comments to: 
Office for Protection from Research 
Risks, National Institutes of Health, 
9000 Rockville Pike. Bethesda, Md. 
20014. Additional copies of this notice 
may be obtained from the same ad¬ 
dress. All comments received will be 
available for inspection at Room 303, 
Westwood Building. 5333 Westbard 
Avenue, Bethesda, Md., weekdays 
(Federal holidays excepted) between 
the hours of 9 a.m. and 4:30 p.m. 

FOR FURTHER INFORMATION 
CONTACT: 

Joseph R. Marches. Ph. D.. Office 
for Protection from Research Risks, 
National Institutes of Health, 9000 
Rockville Pike, Bethesda, Md. 20014, 
301-496-7005. 

SUPPLEMENTARY INFORMATION: 
Basic regulations governing the pro¬ 
tection of human subjects involved in 
research, development, and related ac¬ 
tivities supported by HEW through 
grants and contracts were published in 


the Federal Register on May 30, 1974 
(30 FR 18914). 

In the preamble to these regula¬ 
tions. HEW indicated that it would 
propose further rules to provide addi¬ 
tional protection for research subjects 
with diminished capacity to provide 
informed consent, including institu¬ 
tionalized individuals with mental dis¬ 
ability. 

The National Research Act (Pub. L. 
93-348) was signed into law on July 12, 
1974, creating the National Commis¬ 
sion for the Protection of Human Sub¬ 
jects of Biomedical and Behavioral Re¬ 
search (Commission). One of the 
charges to the Commission was to 
study the nature of the research being 
conducted which involved what the 
Act referred to as the “institutional¬ 
ized mentally infirm,” including the 
mentally ill, the mentally retarded, 
the emotionally disturbed, and the 
senile, who are confined to institutions 
either voluntarily or involuntarily. 
Such persons by the very nature of 
their disabilities may not be compe¬ 
tent to provide informed consent to 
participation in research. At the same 
time, the nature of their disabilities 
requires extensive research efforts to 
study the etiology, pathogenesis, pre¬ 
vention, therapy, and management of 
their conditions. The Commission was 
required to recommend to the Secre¬ 
tary of Health, Education, and Wel¬ 
fare, policies defining the circum¬ 
stances under which research involv¬ 
ing the institutionalized mentally 
Infirm might be appropriate and to 
make recommendations to Congress 
regarding the protection of subjects 
(including the institutionalized men¬ 
tally infirm) involved in research not 
subject to regulation by HEW. 

In discharging its duties under this 
mandate, the Commission studied the 
nature and extent of research in 
mental health, mental illnesses, and 
mental retardation, the purposes for 
which the research is conducted, and 
the issues surrounding the participa¬ 
tion in research of the institutional¬ 
ized mentally infirm. Representatives 
from professional societies, Federal 
agencies, and public interest groups, as 
well as private citizens presented their 
views to the Commission at public 
hearings. To assure that viewpoints of 
minorities would be expressed, the Na¬ 
tional Minority Conference on Human 
Experimentation made recommenda¬ 
tions to the Commission on research 
involving the institutionalized mental¬ 
ly infirm. The Commission also re¬ 
viewed papers and reports prepared 
under contract, including papers on in¬ 
formed consent and a survey of actual 
practices in research involving institu¬ 
tionalized subjects. Finally, the Com¬ 
mission conducted extensive delibera¬ 
tions in public and developed recom¬ 
mendations on the participation in re¬ 


search of “those institutionalized as 
mentally infirm.” 

Actions on Recommendations of the 

Commission 

Pursuant to section 205 of the Na¬ 
tional Research Act (Pub. L. 93-348), 
the recommendations of the Commis¬ 
sion on research involving those insti¬ 
tutionalized as mentally infirm were 
published in the Federal Register <43 
FR 11328) on March 17. 1978. Com¬ 
ments were received from approxi¬ 
mately 100 organizations, institutions, 
legal and medical practitioners, and 
private citizens. After reviewing the 
recommendations and the comments, 
the Secretary has prepared the notice 
of proposed rulemaking set forth 
below, which in essence accepts the 
recommendations. However, the pro¬ 
posed rules depart from the recom¬ 
mendations of the Commission in a 
few respects. 

Department’s Response to 
Recommendations 

definitions 

The term “institutionalized mentally 
infirm” as used in section 202(a)(2) of 
the National Research Act, is defined 
to include “individuals who are men¬ 
tally ill, mentally retarded, emotional¬ 
ly disturbed, psychotic, senile, or who 
have other impairments of a similar 
nature and who reside as patients in 
an institution.” Thus, the term “men¬ 
tally infirm” was intended to encom¬ 
pass a broad array of people who, be¬ 
cause of cognitive or emotional handi¬ 
caps, reside in institutions and are sub¬ 
ject to institutional constraints. The 
Commission’s recommendations are 
applicable to research involving indi¬ 
viduals so impaired when they are 
residents of these institutions. Howev¬ 
er, as noted by the Commission and by 
the Department, the term “mentally 
infirm” is inadequate. First, it is not in 
current clinical use. Second, there is 
considerable debate about whether 
symptoms that may result in 
institutionalization are properly char¬ 
acterized as diseases or illnesses in the 
conventional sense, or whether they 
represent problems in social adapta¬ 
tion. Current theories of personal ad¬ 
justment recognize an interaction be¬ 
tween biological and environmental 
factors resulting in behavior that soci¬ 
ety regards as illness or disability. An 
alternative to psychiatric diagnosis, 
which assumes a medical or disease 
model, is the view that disturbing be¬ 
havior is more appropriately described 
in terms of conditions that evoke, rein¬ 
force and perpetuate that behavior. 

Third, it is increasingly recognized 
that labeling, by the use of such terms 
as “mentally infirm,” may stereotype 
conceptions of people and their prob¬ 
lems. Fourth, many individuals who 
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commented on HEW’s November 16. 
1973. proposed policy (39 FR 18914) 
objected to the use of the term “men¬ 
tally infirm” because it reflected an 
antiquated notion of mental illness 
and its scope was unclear, e.g., some 
felt it included those incapacitated as 
a result of physical conditions. 

HEW substituted the term “mental¬ 
ly disabled’' in the proposed rulemak¬ 
ing of August 23. 1974 (39 FR 30648), 
and reaffirms this change here. The 
term is separately defined in 
§ 46.503(c) of the proposed regulations. 

The National Research Act does not 
separately define “institutionalized.” 
The Commission has noted that 
institutionalization may result from 
misdiagnosis or error and that confine¬ 
ment to a mental institution does not 
necessarily establish the fact of 
mental disability. The Department 
feels that the protection of these regu¬ 
lations should extend to all individuals 
residing either voluntarily or involun¬ 
tarily in residential institutions for the 
care and treatment of the mentally 
disabled, including those who are men¬ 
tally ill, mentally retarded, emotional¬ 
ly disturbed, psychotic or senile, re¬ 
gardless of their legal status or reason 
for their being institutionalized. Such 
individuals include but are not limited 
to mentally disabled patients in public 
or private mental hospitals, psychiat¬ 
ric patients in general hospitals, inpa¬ 
tients of community mental health 
centers, and mentally disabled individ¬ 
uals who reside in halfway houses or 
nursing homes. These regulations 
would not include noninstitutionalized 
patients or out-patients who would be 
covered by general regulations, nor 
would they include patients who are 
not mentally disabled but who, for rea¬ 
sons of convenience, are temporarily 
housed in institutions for the care and 
treatment of the mentally ill. The term 
“individuals institutionalized as men¬ 
tally disabled” is so defined in 
§ 46.503(d). 

The definition of “minimal risk” is 
drawn, with only minor editorial 
changes, from the Commission’s defi¬ 
nition. In the preparation of these 
proposed regulations, considerable at¬ 
tention focused on whether this defi¬ 
nition adequately captures the thrust 
of the additional explanatory com¬ 
ments provided by the Commission. 
There was concern whether the defini¬ 
tion of minimal risk as included here 
should be interpreted to mean that a 
minimal risk situation obtains only 
when the research procedures include 
risks for institutionalized mentally dis¬ 
abled subjects which are identical to 
those encountered by normal subjects 
in routine medical or psychological ex¬ 
aminations, or whether research pro¬ 
cedures involving risks similar to those 
encountered by normal subjects 
should be the standard. For example. 


should a procedure which is routinely 
included in examination of mentally 
disabled persons be regarded as involv¬ 
ing minimal risk because it is similar 
to the risk encountered by normal per¬ 
sons, or as involving more than mini¬ 
mal risk simply because it is not iden¬ 
tical to any procedure ordinarily expe¬ 
rienced by a normal person. 

The Commission proposes that risks 
normally encountered in the daily 
lives of normal persons, or in the rou¬ 
tine medical or psychological examina¬ 
tion of normal persons, serve as a 
standard against which the Institu¬ 
tional Review Board (Board) should 
judge risks for institutionalized men¬ 
tally disabled subjects. The Commis¬ 
sion notes that, for such subjects, 
“routine examination procedures pre¬ 
sent no more than minimal risk if the 
likely impact of such procedures on 
them is similar to what would be expe¬ 
rienced by normal persons undergoing 
the procedures” (emphasis added). 
The Board is also charged with deter¬ 
mining “the degree of risk that would 
be presented to normal persons and 
then consider whether such risk is 
heightened by the illness or 
institutionalization of the prospective 
subjects or class of subjects.” Thus, 
the Department believes that risks 
normally encountered in the daily 
lives or routine examination of normal 
persons serve as a standard against 
which risks for mentally disabled sub¬ 
jects can be judged. 

Consideration was givep to inserting 
the words “comparable to that” be¬ 
tween “discomfort” and “normally” in 
the definition as presented in these 
proposed regulations. This would serve 
to emphasize the comparative, judg¬ 
mental nature of the assessment of 
risk. However, there was concern that 
such a phrase, if inserted, could be in¬ 
terpreted to permit disabled subjects 
to be exposed to greater risks than in¬ 
tended by the Commission. Hence, the 
definition in § 46.503(h) of the pro¬ 
posed regulations adheres to the origi¬ 
nal wording of the Commission. Com¬ 
ments from the public are especially 
invited on this definition. 

The Department has also added defi¬ 
nitions of “children,” “parent,” “legal¬ 
ly authorized representative,” and 
“assent,” borrowed largely from its 
previous proposed rulemaking with re¬ 
spect to research with children (43 FR 
31786 at p. 31793). 

A definition of “consent auditor” is 
included as well as a definition of “ad¬ 
vocate.” The former describes an indi¬ 
vidual whose primary role is to assure 
that the consent/assent process func¬ 
tions properly; the latter contemplates 
someone who would in effect serve as 
another representative of the subject, 
in addition to the legally authorized 
representative. One or both of these 
definitions will be included in the final 


regulations on the Institutionalized 
mentally disabled, depending on what 
if any functions are assigned to con¬ 
sent auditors and advocates in other 
sections of the regulations. The rule- 
making on research involving children 
and these regulations will be con¬ 
formed before either is issued in final 
form. 

Recommendation (I) regarding the 
review of research by Boards is imple¬ 
mented by § 46.504 substantially as 
proposed by the Commission. Several 
of the Commission’s comments on the 
recommendation were included in the 
regulations for purposes of clarifica¬ 
tion. 

Special Considerations Regarding In¬ 
dividuals Who Object To Treat¬ 
ment 

In its recommendations (2), (3), and 
(4), discussed below, the Commission 
provides special protections for sub¬ 
jects who are incapable of giving fully 
informed consent. The Department 
recognizes, however, that it is often 
difficult to demarcate between sub¬ 
jects who are capable and those who 
are not. Also, the decision as to capa¬ 
bility normally cannot be made until 
the time when each subject is involved 
in the research. Leaving the institu¬ 
tion and the research investigators the 
discretion to decide whether individual 
subjects are capable of giving consent 
could lead to uneven protections for 
human subjects. In recognition of this, 
the Commission has provided the in¬ 
stitutional review boards with authori¬ 
ty to appoint consent auditors to ob¬ 
serve the consent process and deter¬ 
mine in fact whether proper decisions 
are being made regarding capacity to 
consent (or assent). In recommenda¬ 
tion (4), appointment of a consent 
auditor is mandatory. 

One alternative, which was consid¬ 
ered by the Department for the pur¬ 
pose of limiting the researchers’ dis¬ 
cretion, was to require added protec¬ 
tions whenever the subject had been 
declared “legally incompetent” by a 
court of appropriate jurisdiction. This 
approach is not being pursued because 
in fact only a small proportion of the 
institutionalized mentally disabled, 
who may be less than fully capable of 
giving consent, have had their status 
adjudicated by a court. 

Recommendations (2) and (3) con¬ 
tain two parallel clauses. (2)(b)(iii) and 
(3)(D)(iv), stating generally that when 
a subject objects to participation in an 
intervention which: Involves only 
minimal risk (recommendation 2). or 
holds out the prospect of direct bene¬ 
fit for the subject and is available only 
in the context of the research (recom¬ 
mendation 3), the research may be 
conducted or supported only if the 
subject’s participation is specifically 
authorized by a court of competent ju- 
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risdiction. Although the Commission 
did not specifically indicate, we inter¬ 
pret these provisions as applying only 
when the subject lacks the capacity to 
give informed consent. 

The Commission does not provide 
any clarifying comment on this clause. 
In a dissenting opinion (43 FR 11328 
at page 11358), Commissioner King 
suggests that: "Perhaps the Commis¬ 
sion required court authorization to 
insure as fair and objective an assess¬ 
ment of the quality of the objection as 
possible. I certainly share the Commis¬ 
sion’s concern about insuring a fair 
and objective assessment of the qual¬ 
ity of the prospective subject’s objec¬ 
tion. Most forms of mental illness and 
mental retardation are viewed as possi¬ 
bly impairing a patient’s ability to 
make sound personal decisions. We 
should be concerned therefore about a 
subject’s ability to refuse as well as to 
assent to participation in research ac¬ 
tivities.’’ Commissioner King proceed¬ 
ed to dissent on the ground that a 
court is not necessarily in the best po¬ 
sition to make the necessary decision 
as to the quality of the objection, and 
in the belief that the decision should 
be left to the Board, which could, if it 
wished, seek assistance from a court. 

The courts themselves are divided 
on this issue. In a Federal case, Wyatt 
v. Stickney (344 F.Supp. 373 [M.D. 
Ala. 19721: 344 F.Supp. 387 [M.D. Ala. 
19731) (see also Wyatt v. AderholU 503 
F.2d. 1305 [5th Cir. 19741), the court 
held (appendix A.29) only that “Resi¬ 
dents shall have a right not to be sub¬ 
jected to experimental research with¬ 
out the express and informed consent 
of the resident (or) of his guardian or 
next of kin • • * Such proposed re¬ 
search shall first have been reviewed 
and approved by the institution’s 
Human Rights Committee.’’ Court ap¬ 
proval as such was not required, 
though consultation with legal counsel 
w as recommended. 

More recently, the Massachusetts 
Supreme Judicial Court in Belcher - 
town State School v. Saikewicz (370 
N.E.2d 417) has held that questions 
concerning the continuation of life ex¬ 
tending therapy in incompetent pa¬ 
tients must go before a probate court 
for approval. While the case involves 
life extending therapy, not merely 
benefits, the decision tends to support 
the Commission majority’s view* that 
the courts must play a central role in 
the consent process w r hen a mentally 
disabled patient is unable to consent 
to a proposed treatment regimen. 

There are arguments that neither 
next of kin, other legally authorized 
guardians, nor courts should be able to 
override the objection of a mentally 
disabled subject except in extreme 
cases. The Commission notes in its 
report the view r of one of its consul¬ 
tants that “The burden in law for in¬ 


competence should be very high. No 
evidence other than a show'ing that 
the patient is comatose should ordi¬ 
narily be accepted as proof of incom¬ 
petence • • • To accept proxy consent 
is to authorize invasions of persons 
and personality without regard to the 
wishes of the research subject • • 

To date, no court has adopted such a 
view. 

For purposes of the proposed regula¬ 
tions. the Department has followed 
the Commission's recommendations 
concerning authorization by a court of 
competent jurisdiction. At the same 
time, it is acknowledged that there are 
views in sharp conflict with this posi¬ 
tion. The Department therefore en¬ 
courages further public comment on 
this issue. 

Recommendation (2), on research 
that does not present more than mini¬ 
mal risk, is implemented by §46.505 
largely as suggested and with the 
Commission’s recommended require¬ 
ment of court approval to protect the 
objecting subject who lacks the capac¬ 
ity to give informed consent. If such a 
subject objects, the research must in¬ 
clude an intervention that holds the 
prospect of direct benefit to the sub¬ 
ject, or a monitoring procedure re¬ 
quired for the well-being of the sub¬ 
ject. 

As an added protection for subjects 
who are incapable of giving informed 
consent, the Department is giving con¬ 
sideration to requiring that a consent 
auditor monitor all research covered 
by these regulations, including re¬ 
search involving no more than mini¬ 
mal risk. Whenever the consent audi¬ 
tor finds a particular subject lacks the 
capability to consent, the subject may 
not be involved in the research with¬ 
out the consent of an advocate (in ad¬ 
dition to the consent of the legally au¬ 
thorized representative and, in the 
case of an objecting subject, a court). 
Public comment is requested on this 
added protection. 

Recommendation (3) concerns re¬ 
search involving greater than minimal 
risk but presenting the prospect of 
direct benefit to the individual sub¬ 
jects. Section 46.506 implements this 
recommendation with modifications. 
The term “legally authorized repre¬ 
sentative’’ is substituted for the term 
“guardian” since the latter is normally 
associated with persons having respon¬ 
sibility for minors, while these regula¬ 
tions apply both to adults and minors 
institutionalized as mentally disabled. 
Again, the requirement for court ap¬ 
proval protects the objecting subject 
who lacks the capacity to consent. 
When such a subject objects, the re¬ 
search can proceed only if the Board 
finds that the intervention or monitor¬ 
ing procedure is available only in the 
context of the research. 


Again, public comment is requested 
on a proposal to require the consent of 
an advocate whenever the consent 
auditor determines that the subject is 
incapable of giving informed consent. 

Recommendation (4), pertaining to 
research involving greater than mini¬ 
mal risk but likely to yield generaliza- 
ble knowledge about the subjects’ dis¬ 
order, is implemented by § 46.507. The 
regulation substantially follows the 
Commission’s recommendation except 
with respect to subjects who are in¬ 
capable of giving informed consent. 

With regard to subjects who are ca¬ 
pable of assenting (though not con¬ 
senting), the Department is consider¬ 
ing whether to follow the Commis¬ 
sion’s approach of permitting such 
subjects to participate if they assent 
and their legally authorized repre¬ 
sentative consent, or alternatively, to 
require in addition the consent of (1) 
the Secretary, based upon the advice 
of an expert panel, or (2) an advocate. 

With regard to subjects incapable of 
assenting, the Department is consider¬ 
ing whether to: (I) Bar their involve¬ 
ment in such research (on the assump¬ 
tion that needed research could be 
done using other subjects). (2) adopt 
the Commission’s recommendation, 
which would permit their participa¬ 
tion if they do not object and the le¬ 
gally authorized representative and a 
court of competent jurisdiction give 
their approval, (3) require, in addition 
to the approval of the legally author¬ 
ized representative and the court, ap¬ 
proval by the Secretary, or (4) require, 
in addition to that of the representa¬ 
tive and the court, approval by an ad^ 
vocate. 

Public comment is requested on the 
above alternatives. 

The regulations proposed in § 46.508 
for implementation of recommenda¬ 
tion (5) depart slightly from para¬ 
graph B of that recommendation. In¬ 
stead of referring to a national ethical 
advisory board as the body to review 
research that cannot be approved 
under recommendations (2). (3), and 
(4), §46.508 would allow the Secretary 
to consult with a panel of experts in 
pertinent disciplines (e.g„ science, 
medicine, education, ethics, law). De¬ 
pending on the circumstances, the 
panel could be a national ethical advi¬ 
sory board or an ad hoc panel of ex¬ 
perts. This gives the Secretary flexibil¬ 
ity to secure the best advice available 
in a particular situation. 

The Department is considering 
whether greater specifity should be re¬ 
quired regarding the nature of the 
consent process under situations cov¬ 
ered by recommendation (5). Public 
comment regarding this issue is re¬ 
quested. 


FEDERAL REGISTER, VOL. 43, NO. 223—FRIDAY, NOVEMBER 17, 1978 





PROPOSED RULES 


53953 


Department’s Response to Public 
Comments 

In response to publication in the 
Federal Register of the Commission’s 
recommendations on research involv¬ 
ing those Institutionalized as mentally 
infirm, approximately 100 comments 
were received from individuals, citizen 
groups, legal and medical practition¬ 
ers. researchers, and representatives of 
societies, university departments, and 
institutions. Although the respondents 
objected to some points in the recom¬ 
mendations. they were mainly compli¬ 
mentary of the Commission’s recom¬ 
mendations. Several indicated com¬ 
plete acceptance of the recommenda¬ 
tions as drafted. 

Described below are the public re¬ 
sponses received on the recommenda¬ 
tions. In general, the comments direct¬ 
ly addressed issues and implications of 
the recommendations but occasionally 
extended into the supplementary dis¬ 
cussion material presented by the 
Commission relating to each of its rec¬ 
ommendations. 

1. Comment on the definition of “in¬ 
stitutionalized mentally infirm 
Public response to the March 17. 1978, 
recommendations contained objections 
to this term similar to those received 
in response to the proposed rulemak¬ 
ing of August 23, 1974. The major con¬ 
cern was that the term reflected an 
antiquated concept of mental illness 
with an ill-defined boundary as to the 
kinds of disabilities and conditions 
that would be included. 

Response. The Department agrees. 
As noted under “Department’s re¬ 
sponse to recommendations,’’ the term 
"mentally disabled’* has been substi¬ 
tuted for “mentally infirm’’ in § 46.503 
and is utilized throughout the pro¬ 
posed regulations. 

2. Comment on recommendation (i). 
While there was general acceptance of 
this recommendation as drafted, a 
number of those commenting ques¬ 
tioned the reality of delegating to 
Boards the task of discerning (A) that 
"the research methods are appropri¬ 
ate” to the research, and (B) the 
"competence of the investigator.” The 
comments also expressed a desire for 
clarification of the “good reason” cri¬ 
terion included in paragraph CD) for 
involving participants and the mean¬ 
ing of “equitable” selection presented 
in paragraph (G). 

Response. The Department does not 
feel that the recommendations of the 
Commission that Boards consider the 
appropriateness of the proposed meth¬ 
odology and the competence of the in¬ 
vestigator are unrealistic. Boards are 
required under existing regulation (45 
CFR 46.106) to have the professional 
competence and other qualifications 
necessary to the review' of the specific 
activities likely to be presented to 
them. Under such circumstances, a 


properly constituted Board should 
have no difficulty in making such deci¬ 
sions. These recommendations are im¬ 
plemented substantially as written in 
§ 46.504(a)(1) and (2). 

The Department agrees that the 
“good reason” criterion deserves fur¬ 
ther explanation. Accordingly, the De¬ 
partment has added in § 46.504(a)(4) a 
brief description of the factors to be 
considered in determining the appro¬ 
priateness of conducting research on 
those institutionalized as mentally dis¬ 
abled. 

Similarly, the Department has pro¬ 
vided additional explanation as to 
what is meant by “equitable” selection 
and incorporated this in § 46.504(a)(7). 

3. Comment on recommendation 
(2XB)(ii). Reservation was expressed 
as to the adequacy of accepting 
“assent” or “no objection” as criteria 
for allowing the participation of pa¬ 
tients who are incapable of consent¬ 
ing. Some public respondents felt that 
the opportunity to object might be vi¬ 
tiated by the institutional setting or 
the subject’s lack of decisionmaking 
experience. 

Response. The standard for “assent" 
requires that the subject be told w r hat 
procedures will be performed in the re¬ 
search and on this basis choose, or not 
choose, to participate. The subject 
would be expected to be able to com¬ 
municate this choice unambiguously 
and be aware that subjects may with¬ 
draw from participation. Assent is not 
intended to be a substitute for the in¬ 
formed consent of legally authorized 
representatives, but as an additional 
applicable standard for affirmative 
agreement to participate in research. 
Assent is to be obtained whenever a 
subject is not capable of giving in¬ 
formed consent and other conditions 
are satisfied. Mere failure to object is 
not to be construed as assent. 

The “absence of an objection” crite¬ 
rion is appropriate only where the 
subject is incapable of assenting and 
where the research is relevant to the 
subject's condition and presents no 
more than minimal risks. These points 
were included in the Commission’s dis¬ 
cussion pertaining to this recommen¬ 
dation and serve to clarify the Depart¬ 
ment’s intent. 

4. Comment on recommendations 
(2)(B)(m), (3)(DXiv\ and (3XEXii). 
Recommendations (2) and (3) contain 
provisions for court authorized partici¬ 
pation of objecting subjects if the re¬ 
search holds the prospect of direct 
benefit to the subject or includes a 
monitoring procedure required for the 
well-being of the subject. As we have 
already said, we interpret these provi¬ 
sions as applying only when the sub¬ 
ject is incapable of giving informed 
consent. 

Public comment reflected varying 
degrees of objection to the suggested 


role of the court in overriding the 
right to refuse participation in re¬ 
search even when judged to be benefi¬ 
cial. 

Reponse. The Department acknowl¬ 
edges the difficulty of resolving the 
conflicting right of a patient to refuse 
treatment for whatever reason, and of 
the right, even the duty, of the State 
to provide treatment when it is in the 
apparent best interest of the patient. 
This matter is discussed above under 
“Department’s response to recommen¬ 
dations” and additional public com¬ 
ment is encouraged. 

5. Comment on recommendation 
(3XDXU). Several comments in con¬ 
nection with recommendation (3) were 
in reference to the concept of the 
guardian. Some proposed that the 
guardian’s role be limited to concur¬ 
rence with or withdrawal of the sub¬ 
ject’s consent to participation in re¬ 
search. Other respondents favored a 
change in the word "guardian” to the 
term “legally authorized representa¬ 
tive” as used in subpart A of 45 CFR 
Part 46. It was suggested that the "le¬ 
gally authorized representative” con¬ 
cept w r ould be more amenable to 
family input and patient-family deci¬ 
sion making than the “guardian” 
notion. 

Response. In light of these com¬ 
ments, the Department has substitut¬ 
ed the term “legally authorized repre¬ 
sentative” in the wording of 
§§ 46.505(b)(2), 46.506(a)(4)(B). 46.507 
(a)(4)(C). and 46.508(b)(2)(C) of the 
proposed regulations. The term 
"guardian” has been retained only in 
connection with minors. 

6. Comment on recommendation (4). 
Public reaction to this recommenda¬ 
tion was mixed as to whether persons 
institutionalized as mentally disabled 
should be involved in research with 
more than minimal risk and holding 
no prospect of direct benefit for indi¬ 
vidual subjects. At least one person 
supported the dissenting position of 
Commissioner Cooke to the effect that 
research involving more than minimal 
risk not be performed unless it can 
clearly be shown that the anticipated 
knowledge might reasonably benefit 
the individual subjects in the future. 

Response. This recommendation is 
implemented by § 46.507, which re¬ 
quires that all of the safeguards of 
§ 46.504 must be met. This includes the 
requirement in § 46.504(a)(4) that 
there be good reasons for using insti¬ 
tutionalized individuals as subjects. 
Section 46.507(a)(3) further requires 
that the Board must find the research 
to be of vital importance for the un¬ 
derstanding or amelioration of the 
type of disorder or condition affecting 
the subject, if the Board is to allow re¬ 
search under this recommendation. 

If the subject is a child, §46.507 
(a)(5) requires satisfaction of §§46.407 
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and 46.409 of subpart D relating to re¬ 
search involving children. 

Sections 46.507 (b) and (c) also state 
that no subject may be allowed in the 
research over his or her objection and 
that the IRB shall appoint a consent 
auditor to ensure the adequacy of the 
consent process. 

7. Comment on recommendation (5). 
A number of those commenting view 
this Recommendation as a question¬ 
able means for extending the latitude 
of conditions under which research 
may involve institutionalized persons. 
They fear that the risk of abuse or ex¬ 
ploitation would be high for the cate¬ 
gory of research encompassed by this 
recommendation. It was further felt 
that a need for specifically involving 
institutionalized individuals should be 
documented before any research could 
be permitted under this Recommenda¬ 
tion. The opinion was also expressed 
that the need for involving a national 
ethical advisory board in decision¬ 
making was not self-evident, and that 
the required review (paragraph B) 
might be more satisfactorily handled 
at the Board or program level, thus 
negating the need for a national 
board. 

Response. The Department acknowl¬ 
edges the Commission's view that only 
research of major significance and the 
presence of a serious health problem 
would justify the approval of research 
under recommendation (5). The prob¬ 
lem addressed must be a grave one 
with a reasonable expectation of pro¬ 
ducing important and needed scientific 
information, and must be implement¬ 
ed by an equitable method for inviting 
participation among institutionalized 
subjects. Approval of any research 
under this recommendation is contin¬ 
gent upon the Board’s determination 
as to the critical nature of the health 
problem involved. The Secretary will 
give the public an opportunity to 
review and comment on any proposed 
action. Hence, it gives the Secretary 
discretion to approve important re¬ 
search when conditions warrant, while 
providing adequate safeguards against 
abuse. 

Notice is given that it is proposed to 
make any amendments that are adopt¬ 
ed effective upon publication in the 
Federal Register. 

Dated: November 1. 1978. 

Julius B. Richmond, 
Assistant Secretary 
for Health. 

Approved: November 6. 1978. 

Joseph A. Califano. Jr.. 

Secretary. 

It is therefore proposed to amend 
Part 46 of 45 CFR. Subtitle A. by: 


§16.301 (Subpart C) [Redesignated as 
§46.601 (Subpart F)1 

1. Redesignating subpart C and 
§46.301 as subpart F and §46.601 re¬ 
spectively. 

2. Adding the following new subpart 
E. 

Subpart E—Additional Protection* Pertaining to Bio¬ 
medical and Behavioral Research Involving at Sub¬ 
ject* Individuals Institutionalized a* Mentally Dis¬ 
abled 

Sec 

46.501 Applicability. 

46.502 Purpose. 

46.503 Definitions. 

46.504 Additional duties of the Institution¬ 
al Review Boards where individuals in¬ 
stitutionalized as mentally disabled are 
involved. 

46.505 Research not involving ereater than 
minimal risk. 

46.506 Research Involving greater than 
minimal risk but presenting the pros¬ 
pect of direct benefit to the individual 
subjects. 

46.507 Research involving greater than 
minimal risk and no direct benefit to in¬ 
dividual subjects, but likely to yield gen- 
eralizable knowledge about the subjects* 
disorder or condition. 

46.508 Research not otherwise approvable 
which presents an opportunity to under¬ 
stand. prevent, or alleviate a serious 
problem affecting the health or welfare 
of individuals institutionalized as men¬ 
tally disabled. 

Authority: 5 U.S.C. 301. 

Subpart E—Additional Protections Pertaining 
to Biomedical and Behavioral Research In¬ 
volving as Subjects Individuals Institutional¬ 
ized as Mentally Disabled. 

§ 46.501 Applicability. 

(a) The regulations in this subpart 
are applicable to all biomedical and be¬ 
havioral research conducted or sup¬ 
ported by the Department of Health. 
Education, and Welfare involving as 
subjects individuals institutionalized 
as mentally disabled. 

(b) Nothing in this subpart shall be 
construed as indicating that compli¬ 
ance with the procedures set forth 
herein will in any way render inappli¬ 
cable pertinent State or local laws 
bearing upon activities covered by this 
subpart. 

(c) The requirements of this subpart 
are in addition to those imposed under 
the other subparts of this part. 

§ 46.502 Purpose. 

Individuals institutionalized as men¬ 
tally disabled are confined in institu¬ 
tional settings in which their freedom 
and rights are potentially subject to 
limitation. In addition, because of 
their impairment they may be unable 
to comprehend sufficient information 
to give a truly informed consent. Also, 
in some cases they may be legally in¬ 
competent to consent to their own 
participation in research. 


At the same time, so little is known 
about the factors that cause mental 
disability that efforts to prevent and 
treat such disabilities are in the primi¬ 
tive stages. There is widespread uncer¬ 
tainty regarding the nature of the dis¬ 
abilities, the proper identification of 
persons who are disabled, the appro¬ 
priate treatment of such persons, and 
the best approaches to their daily 
care. The need for research is clearly 
manifest. It is the purpose of this sub¬ 
part to permit the conduct of responsi¬ 
ble investigations while providing ad¬ 
ditional safeguards for those institu¬ 
tionalized as mentally disabled. 

§ 46.503 Definitions. 

As used in this subpart: 

(a) "Secretary” means the Secretary 
of Health, Education, and Welfare and 
any other officer or employee of the 
Department of Health. Education, and 
Welfare to whom authority has been 
delegated. 

(b) “DHEW" means the Department 
of Health, Education, and Welfare. 

(c) "Mentally disabled” individuals 
includes those who are mentally ill, 
mentally retarded, emotionally dis¬ 
turbed. psychotic or senile, regardless 
of their legal status or the reason for 
their being institutionalized. 

(d) "Individuals institutionalized as 
mentally disabled" means individuals 
residing, whether by voluntary admis¬ 
sion or involuntary confinement, in in¬ 
stitutions for the care and treatment 
of the mentally disabled. Such individ¬ 
uals include but are not limited to pa¬ 
tients in public or private mental hos¬ 
pitals, psychiatric patients in general 
hospitals, inpatients of community 
mental health centers, and mentally 
disabled individuals who reside in half¬ 
way houses or nursing homes. 

(e) "Children" are persons who have 
not attained the legal age of consent 
to general medical care as determined 
under the applicable law of the juris¬ 
diction in which the research will be 
conducted. 

(f) "Parent" means a child’s natural 
or adoptive parent. 

(g) "Legally authorized representa¬ 
tive" means an individual or judicial or 
other body authorized under applica¬ 
ble law to consent on behalf of a pro¬ 
spective subject to such subject’s par¬ 
ticipation in the particular activity or 
procedure. An official serving in an in¬ 
stitutional capacity may not be consid¬ 
ered a legally authorized representa¬ 
tive for purposes of this subpart. 

(h) "Minimal risk" is the probability 
and magnitude of physical or psycho¬ 
logical harm or discomfort that is nor¬ 
mally encountered in the daily lives, 
or in the routine medical or psycho¬ 
logical examination, of normal individ¬ 
uals. 

(i) "Assent" means a prospective 
subject’s affirmative agreement to par- 
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ticipate in research. Mere failure to 
object shall not, absent affirmative 
agreement, be construed as assent. 
Assent can only be given following an 
explanation, based on the types of in¬ 
formation specified in § 46.103(c), ap¬ 
propriate to the level of understanding 
of the subject, in accordance with pro¬ 
cedures established by the Institution¬ 
al Review Board. 

(j) “Consent auditor” means a 
person appointed by the Institutional 
Review Board to ensure the adequacy 
of the consent process, particularly 
when there is a substantial question 
about the ability of a subject to con¬ 
sent or assent or when there is a sig¬ 
nificant degree of risk involved. Con¬ 
sent auditors are responsible only to 
the Board and should not be involved 
with the research, nor should they be 
employed by or otherwise associated 
with the institution conducting or 
sponsoring the research, or with the 
institution in which the subject re¬ 
sides. They should be persons familiar 
with the physical, psychological, and 
social needs of the class of prospective 
subjects as well as with their legal 
status. 

(k) "Advocate” means an individual 
appointed by the Institutional Review 
Board to act in the best interests of 
the subject. The advocate will, al¬ 
though he or she is not appointed by a 
court, be construed to carry the fidu¬ 
ciary responsibilities of a guardian ad 
litem toward the person whose inter¬ 
ests the advocate represents. No indi¬ 
vidual may serve as an advocate if the 
individual has any financial interest 
in, or other association with, the insti¬ 
tution conducting or sponsoring the 
research, nor with the institution in 
which this research in conducted; nor, 
where the subject is the ward of a 
State or other agency, institution, or 
entity, may the advocate have any fi¬ 
nancial interest in, or other associ¬ 
ation with, that State, agency, institu¬ 
tion, or entity. An advocate must be 
familiar with the physical, psychologi¬ 
cal, and social needs and the legal 
status of the class of individuals insti¬ 
tutionalized as mentally disabled in 
the institution in w'hich the research 
is conducted. [This definition will be 
retained in the final regulations if 
duties are assigned to "advocates.”] 

§ 16.501 Additional duties of the institu¬ 
tional review boards where individuals 
institutionalized as mentally disabled 
are involved. 

(a) In addition to all other responsi¬ 
bilities prescribed for Institutional 
Review Boards under this part, the 
Board shall review research covered by 
this subpart and approve such re¬ 
search only if it finds that: 

(l) The research methods are appro¬ 
priate to the objectives of the re¬ 
search; 


(2) The competence of the 
investigator(s) and the quality of the 
research facility are sufficient for the 
conduct of the research: 

(3) Appropriate studies in nonhu¬ 
man systems have been conducted 
prior to the involvement of human 
subjects; 

(4) There are good reasons to involve 
institutionalized individuals as sub¬ 
jects of the research. In reviewing pro¬ 
posals to involve institutionalized per¬ 
sons in research, the Board should 
evaluate the appropriateness of involv¬ 
ing alternative, noninstitutionalized 
populations in the study instead of. or 
along with, the institutionalized indi¬ 
viduals. Sometimes, the participation 
of alternative populations will not be 
possible or relevant, as when the re¬ 
search is designed to study problems 
or functions that have no parallel in 
free-living persons, (e.g.. studies of the 
effects of institutionalization or stud¬ 
ies related to persons, such as the pro¬ 
foundly retarded or severely handi¬ 
capped, who are almost always found 
in residential facilities.) 

(5) Risk of harm or discomfort is 
minimized by using the safest proce¬ 
dures consistent with sound research 
design and by using procedures per¬ 
formed for the diagnosis or treatment 
of the particular subject whenever 
possible: 

(6) Adequate provisions are made to 
protect the privacy of the subjects and 
to maintain confidentiality of data. 
For example, data may be disclosed to 
authorized personnel and used for au¬ 
thorized purposes only; data should be 
collected only if they are relevant and 
necessary for the purposes of the re¬ 
search and analysis; data should be 
maintained only as long as they are 
necessary to the research or to benefit 
the subjects: and all data should be 
maintained in accordance with fair in¬ 
formation practices; 

(7) Selection of subjects among 
those institutionalized as mentally dis¬ 
abled will be equitable. Subjects in an 
institution should be selected so that 
the burdens of research do not fall dis¬ 
proportionately on those who are least 
able to consent or assent, nor should 
one group of patients be offered op¬ 
portunities to participate in research 
from which they may derive benefit to 
the unfair exclusion of other equally 
suitable groups of patients. 

(8) Adequate provisions are made to 
assure that no prospective subject will 
be approached to participate in the re¬ 
search unless the health care profes¬ 
sional who is responsible for the 
health care of the subject has deter¬ 
mined that the invitation to partici¬ 
pate in the research and the participa¬ 
tion itself will not interfere with the 
health care of the subject; 

(9) The Board shall appoint a con¬ 
sent auditor to ensure the adequacy of 


the consent procedures when, in the 
opinion of the Board, such a person is 
considered necessary, e.g., when there 
is a substantial question about the 
ability of a subject to consent or to 
assent or when there is a significant 
degree of risk involved; and 

[In the event the Department de¬ 
cides that there should be consent 
auditors for all projects, the above 
paragraph will be appropriately modi¬ 
fied.] 

(10) The conditions of all applicable 
subsequent sections of this subpart are 
met. 

(b) The Board shall carry out such 
other duties as may be assigned by the 
Secretary. 

(c) The institution shall certify to 
the Secretary, in such manner as the 
Secretary may require, that the duties 
of the Board under this subpart have 
been fulfilled. 

§ 46.505 Research not involving greater 
than minimal risk. 

Biomedical or behavioral research 
that does not involve greater than 
minimal risk to subjects who are insti¬ 
tutionalized as mentally disabled may 
be conducted or supported by DHEW 
provided the Institutional Review 
Board has determined that: 

(a) The conditions of §46.504 are 
met: and 

(b) Adequate provisions are made to 
assure that no subject will participate 
in the research unless: 

(1) The subject gives informed con¬ 
sent to participation; 

(2) If the subject lacks the capacity 
to give informed consent, the research 
is relevant to the subject’s condition, 
the subject assents or does not object 
to participation, and the subject’s le¬ 
gally authorized representative con¬ 
sents to the subject’s participation; or 

(3) If a subject, who lacks the capac¬ 
ity to give informed consent, objects to 
participation: (i) The research in¬ 
cludes an intervention that holds out 
the prospect of direct benefit to the 
subject, or includes a monitoring pro¬ 
cedure required for the well-being of 
the subject, (ii) the subject's legally 
authorized representative consents to 
the subject’s participation, and (Hi) 
the subject's participation is author¬ 
ized by a court of competent jurisdic¬ 
tion. 

[Consideration is being given to 
mandating that, in addition to the 
above requirements: (1) A "consent 
auditor" be appointed by the Institu¬ 
tional Review Board to ensure the ade¬ 
quacy of the consent process and de¬ 
termine whether each subject con¬ 
sents, or is incapable of consent but as¬ 
sents, or objects to participation, and 
(2) whenever the consent auditor de¬ 
termines that a subject is incapable of 
consenting, the subject may not par- 
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ticipate without the authorization of 
an “advocate.”] 

§ 46.506 Research involving greater than 
minimal risk but presenting the pros¬ 
pect of direct benefit to the individual 
subjects. 

(a) Biomedical or behavioral re¬ 
search in which more than minimal 
risk to subjects who are institutional¬ 
ized as mentally disabled is presented 
by an intervention that holds out the 
prospect of direct benefit for the indi¬ 
vidual subjects, or by a monitoring 
procedure likely to contribute to the 
well-being of the subjects, may be con¬ 
ducted or supported provided the In¬ 
stitutional Review Board has deter¬ 
mined that: 

(1) The conditions of section 46.504 
are met; 

(2) The risk is justified by the pros¬ 
pect of benefit to the subjects; 

(3) The relation of the risk to antici¬ 
pated benefit to subjects is at least as 
favorable as that presented by availa¬ 
ble alternative approaches; 

(4) Adequate provisions are made to 
assure that no adult will participate in 
the research unless: 

(l) The subject gives informed con¬ 
sent to participation; 

(ii) If the subject lacks the capacity 
to give informed consent, the subject 
assents to participation, and the sub¬ 
ject’s legally authorized representative 
consents to the subject’s participation; 
or 

(iii) If a subject who lacks the capac¬ 
ity to give informed consent, does not 
assent, or objects to participation: (A) 
The intervention or monitoring proce¬ 
dure is only available in the context of 
the research, (B) the subject’s legally 
authorized representative consents to 
the subject's participation, and (C) the 
subject’s participation is authorized by 
a court of competent jurisdiction. 

[Consideration is being given to 
mandating that, in addition to the 
above requirements: (1) A “consent 
auditor’’ be appointed by the Institu¬ 
tional Review Board to ensure the ade¬ 
quacy of the consent process and de¬ 
termine whether each subject con¬ 
sents, or is incapable of consent but as¬ 
sents. or objects to participation, and 

(2) whenever the consent auditor de¬ 
termines that a subject is incapable of 
consenting, the subject may not par¬ 
ticipate without the authorization of 
an “advocate.’’] 

(5) Adequate provisions are made to 
assure that no child will participate in 
the research unless: 

(i) The subject assents (if capable) 
and the subject’s parent(s) or 
guardian(s) give permission, as pro¬ 
vided in section 46.409 of this part; or 

(ii) If the subject objects to partici¬ 
pation. the intervention or monitoring 
procedure is available only in the con¬ 
text of the research, the subject’s 
parent(s) or guardian(s) give permis¬ 
sion, and the subject’s participation is 


PROPOSED RULES 

authorized by a court of competent ju¬ 
risdiction. 

(b) Where appropriate, the Institu¬ 
tional Review Board shall appoint a 
consent auditor to ensure the adequa¬ 
cy of the consent process and deter¬ 
mine whether each subject consents, 
or is incapable of consent but assents, 
or objects to participation. [This para¬ 
graph will be deleted if a consent audi¬ 
tor is required in all cases.] 

§46.507 Research involving greater than 
minimal risk and no prospect of direct 
benefit to individual subjects, but 
likely to yield generalizable knowledge 
about the subjects’ disorder or condi¬ 
tion. 

(a) Biomedical or behavioral re¬ 
search in which more than minimal 
risk to subjects who are institutional¬ 
ized as mentally disabled is presented 
by an intervention that does not hold 
out the prospect of direct benefit for 
the individual subjects, or by a moni¬ 
toring procedure that is not likely to 
contribute to the well-being of the 
subjects, may be conducted or support¬ 
ed provided an Institutional Review 
Board ha3 determined that: 

(1) The conditions of section 46.504 
are met; 

(2) The risk represents a minor in¬ 
crease over minimal risk; 

(3) The anticipated knowledge (i) is 
of vital importance for the under¬ 
standing or amelioration of the type 
of disorder or condition of the sub¬ 
jects, or (ii) may reasonably be expect¬ 
ed to benefit the subjects in the 
future; 

(4) Adequate provisions are made to 
assure that no adult will participate in 
the research unless the following con¬ 
ditions are met: 

(i) The subject gives informed con¬ 
sent to participation; 

(ii) If the subject lacks the capacity 
to give informed consent, the subject 
assents to participation, and the sub¬ 
ject’s legally authorized representative 
consents to the subject’s participation; 
or 

(iii) If the subject lacks the capacity 
to assent but does not object, the sub¬ 
ject’s legally authorized representative 
and a court of competent jurisdiction 
consent to the subject’s participation. 

[The Department is considering the 
following additions to the above provi¬ 
sions: 

In § 46.507(a)(4)(B), with respect to 
subjects capable of consenting: (i) 
Adding the requirement that inclusion 
of each subject be approved by the 
Secretary based upon the advice of a 
panel of experts, or (ii) requiring the 
approval of an “advocate.’’ 

In § 46.507(a)(4)(C), with respect to 
subjects incapable of assenting: (i) 
Prohibiting use of such subjects on 
the theory that there is no research 
which can be performed only with 
these subjects, (ii) requiring approval 
by the Secretary based upon the 


advice of a panel of experts, or (iii) re¬ 
quiring the approval of an “advo¬ 
cate.’’] 

(5) If the subject is a child, the re¬ 
quirements of §§ 46.407 and 409 of sub¬ 
part D (relating to research involving 
children) are satisfied. 

(b) No subject may be involved in 
the research over his or her objection. 

(c) The Institutional Review Board 
shall appoint a consent auditor to 
ensure the adequacy of the consent 
process and determine whether each 
subject consents, or is incapable of 
consenting but assents, or is incapable 
of assenting but does not object, or ob¬ 
jects to participation. [This paragraph 
will be deleted if a consent auditor is 
required for all research covered by 
this subpart.] 

§46.508 Research not otherwise approv. 
able which presents an opportunity to 
understand, prevent, or alleviate a seri¬ 
ous problem affecting the health or 
welfare of individuals institutionalized 
as mentally disabled. 

Biomedical or behavioral research 
that the Insitutional Review Board 
does not believe meets the require¬ 
ments of §§ 46.505, 46.506, or 46.507 
may nevertheless be conducted or sup¬ 
ported by DHEW provided: 

(a) The Instituional Review Board 
has determined the following: 

(1) The conditions of §46.504 are 
met; and 

(2) The research presents a reason¬ 
able opportunity to further the under¬ 
standing, prevention, or alleviation of 
a serious problem affecting the health 
or welfare of individuals institutional¬ 
ized as mentally disabled; and 

(b) The Secretary, after consultation 
with a panel of experts in pertinent 
disciplines (e.g., science, medicine, edu¬ 
cation, ethics, law) and following op¬ 
portunity for public review and com¬ 
ment. has determined either (1) that 
the research in fact satisfies the condi¬ 
tions of §§ 46.505, 46.506, or § 46.507, as 
applicable, or (2) the following: 

(i) The research presents a reason¬ 
able opportunity to further the under¬ 
standing, prevention, or alleviation of 
a serious problem affecting the health 
or welfare of individuals institutional¬ 
ized as mentally disabled; 

(ii) The conduct of the research will 
be in accord with basic ethical princi¬ 
ples of beneficence, justice, and re¬ 
spect for persons, that should underlie 
the conduct of research involving 
human subjects; and 

(iii) Adequate provisions are made 
for obtaining consent of those subjects 
capable of giving fully informed con¬ 
sent, the assent of other subjects and 
the consent of their legally authorized 
representatives, and. where appropri¬ 
ate, the authorization of a court of 
competent jurisdiction [and if 
§§ 46.505, 46.506, 46.507 require an ad¬ 
vocate, the authorization of that advo¬ 
cate]. 

[FR Doc. 78-31822 Filed 11-16-78; 8:45 ami 
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[4510-27-M] 

DEPARTMENT OF LABOR 

Employment Standards Administration 

MINIMUM WAGES FOR FEDERAL AND 

FEDERALLY ASSISTED CONSTRUCTION 

General Wage Determination Decisions 

General Wage Determination Deci¬ 
sions of the Secretary of Labor speci¬ 
fy, in accordance with applicable law 
and on the basis of information availa¬ 
ble to the Department of Labor from 
its study of local wage conditions and 
from other sources, the basic hourly 
wage rates and fringe benefit pay¬ 
ments which are determined to be pre¬ 
vailing for the described classes of la¬ 
borers and mechanics employed in 
construction activity of the character 
and in the localities specified therein. 

The determinations in these deci¬ 
sions of such prevailing rates and 
fringe benefits have been made by au¬ 
thority of the Secretary of Labor pur¬ 
suant to the provisions of the Davis- 
Bacon Act of March 3, 1931, as amend¬ 
ed (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal stat¬ 
utes referred to in 29 CFR 1.1 (includ¬ 
ing the statutes listed at 36 FR 306 fol¬ 
lowing Secretary of Labor’s Order No. 
24-70) containing provisions for the 
payment of wages which are depend¬ 
ent upon determination by the Secre¬ 
tary of Labor under the Davis-Bacon 
Act; and pursuant to the provisions of 
Part 1 of Subtitle A of Title 29 of Code 
of Federal Regulations. Procedure for 
Predetermination of Wage Rates, (37 
FR 21138) and of Secretary of Labor's 
Orders 12-71 and 15-71 (36 FR 8755, 
8756). The prevailing rates and fringe 
benefits determined in these decisions 
shall, in accordance with the provi¬ 
sions of the foregoing statutes, consti¬ 
tute the minimum wages payable on 
Federal and federally assisted con¬ 
struction projects to laborers and me¬ 
chanics of the specified classes en¬ 
gaged on contract work of the charac¬ 
ter and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 
U.S.C. 553 and not providing for delay 
in effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage determina¬ 
tion frequently and in large volume 
causes procedures to be impractical 
and contrary to the public interest. 

General Wage Determination Deci¬ 
sions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are 
to be used in accordance with the pro¬ 
visions of 29 CFR Parts 1 and 5. Ac¬ 
cordingly, the applicable decision to¬ 
gether with any modifications issued 
subsequent to its publication date 
shall be made a part of every contract 
for performance of the described work 


within the geographic area indicated 
as required by an applicable Federal 
prevailing wage law and 29 CFR, Part 
5. The wage rates contained therein 
shall be the minimum paid under such 
contract by contractors and subcon¬ 
tractors on the work. 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determina¬ 
tion Decisions 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determination 
Decisions are based upon information 
obtained concerning changes in pre¬ 
vailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing 
rates and fringe benefits made in the 
Modifications and Supersedeas Deci¬ 
sions have been made by authority of 
the Secretary of Labor pursuant to 
the provisions of the Davis-Bacon Act 
of March 3, 1931, as amended (46 Stat. 
1494. as amended, 40 U.S.C. 276a) and 
of o ther Federal statutes referred to in 
29 CFR 1.1 (including the statutes 
listed at 36 FR 306 following Secretary 
of Labor’s Order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon determina¬ 
tion by the Secretary of Labor under 
the Davis-Bacon Act; and pursuant to 
the provisions of Part 1 of Subtitle A 
of Title 29 of Code of Federal Regula¬ 
tions, Procedure for Predetermination 
of Wage Rates (37 FR 21138) and of 
Secretary of Labor’s Orders 13-71 and 
15-71 (36 FR 8755. 8756). The prevail¬ 
ing rates and fringe benefits deter¬ 
mined in foregoing General Wage De¬ 
termination Decisions, as hereby modi¬ 
fied, and/or superseded shall, in ac¬ 
cordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal 
and federally assisted construction 
projects to laborers and mechanics of 
the specified classes engaged in con¬ 
tract work of the character and in the 
localities described therein. 

Modifications and Supersedeas Deci¬ 
sions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are 
to be used in accordance with the pro¬ 
visions of 29 CFR Parts 1 and 5. 

Any person, organization, or govern¬ 
mental agency having an interest in 
the wages determined as prevailing is 
encouraged to submit wage rate infor¬ 
mation for consideration by the De¬ 
partment. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be ob¬ 
tained by writing to the U.S. Depart¬ 
ment of Labor, Employment Stand¬ 
ards Administration, Office of Special 
Wage Standards, Division of Wage De¬ 
terminations, Washington, D.C. 20210. 
The cause for not utilizing the rule- 
making procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Wage Determination 
Decision. 


New General Wage Determination 
Decisions 

Maine.—ME78-2178 and ME78-2159. 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publica¬ 
tion in the Federal Register are listed 
with each State. 


California: 

CA78-5007.. 

Florida: 

FL77-1141---. 

FL78-1064.. 

FL78-1005... 

FL78-1070...... 

Louisiana: 

LA78-4G99___ 

LA78-4113.-.... 

Maryland: 

MD78-3046---- 

Michigan: 

MI78-2001---- 

Minnesota: 

MN78-2150.. 

Pennsylvania: 

PA77-3122; PA77-3124.. 

PA77-3012.~.— 

PA78-3016..... 

PA78-3017..„.... 

PA78-3045..— 

PA78-3064; PA78-3066; PA78-3067 

PA78-3068; PA78-3070-- 

PA7B-30G9----- 

Texas: 

TX78-4078.—.. 

TX78-4082; TX78-4034; TX78- 

4087.„... 

TX78-4096----— 


Jan. 27. 1978. 

Nov. 25. 1977. 
Aug. 4. 1978. 
Aug. 11. 1978. 
Aug. 25. 1978. 


Oct. 6. 1978. 
Oct. 13. 1978. 

May 19. 1978. 

Feb. 3. 1978. 

Oct. 27. 1978. 

Sept. 9. 1978. 
Apr. 28. 1978. 
Apr. 14. 1978. 

May 5. 1978. 
May 12.1978. 
Sept. 22. 1978. 
Sept, 29. 1978. 
Oct. 6. 1978. 

Aug. 11. 1973. 

Aug. 25. 1978. 
Sept. 22. 1978. 


Superesedeas Decisions to General 
Wage Determination Decision 

The numbers of the decisions being 
modified and their dates of publica¬ 
tion in the Federal Register are listed 
with each State. Supersedeas decision 
numbers are in parentheses following 
the numbers of the decisions being su¬ 
perseded. 

Colorado: 

CO78-5108<CO78-5132)... July 14. 1978. 


Cancellation of General Wage 
Determination 

General Wage Determination No. 
GA77-1093, Glynn County, Ga.. is 
hereby cancelled. Agencies with build¬ 
ing construction projects contemplat¬ 
ed in the county should utilize the 
project determination procedure by 
submitting form SF-308 (see 29 CFR 
Part 1, Section 1.5). Contracts for 
which bids have been opened shall not 
be affected by this notice. Consistent 
with 29 CFR Part 1, Section 1.7 (b)(2), 
inclusion of the above decision in con¬ 
tracts which the bid opening is within 
ten (10) days of this notice need not be 
affected. 

Signed at Washington, D.C., this 9tli 
day of November 1978. 

Dorothy P. Come, 
Assistant Administrator, 
V/age and Hour Division. 


[FR Doc. 78-32082 Filed 11-16-78; 8:45 ami 
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PROPOSED RULES 


[6450-01-M] 

DEPARTMENT OF ENERGY 

Economic Regulatory Administration 
[10 CFR Parts 500, 501, 502, 503, and 505] 

[Docket No. ERA-R-78-19] 

PROPOSED RULES TO IMPLEMENT THE 
POWERPLANT AND INDUSTRIAL FUEL USE ACT 

AGENCY: Economic Regulatory Ad¬ 
ministration. Department of Energy. 

ACTION: Notice of proposed rulemak¬ 
ing and public hearing. 

SUMMARY: The Economic Regula¬ 
tory Administration (ERA) of the De¬ 
partment of Energy (DOE) is propos¬ 
ing rules to' implement provisions of 
the Powerplant and Industrial Fuel 
Use Act of 1978 (FUA) which prohibits 
the use of petroleum and natural gas 
by certain electric powerplants and in¬ 
dustrial major fuel burning installa¬ 
tions. In general. FUA will become ef¬ 
fective on May 8. 1979, 180 days after 
the date of enactment. These rules es¬ 
tablish procedures and criteria upon 
which users may petition for exemp¬ 
tion from the prohibitions of the Act. 
These rules also establish a require¬ 
ment for a Fuels Decision Report 
which must be submitted as part of 
any petition for exemption. 

DATES: Comments by February 2. 
1979, 4:30 p.m. Hearing dates: To be 
announced. 

ADDRESS: All comments to: Public 
Hearing Management. Docket No. 
ERA-R-78-19. Department of Energy, 
Room 2313. 2000 M Street NW, Wash¬ 
ington, D.C. 20461. Hearing locations: 
To be announced. 

FOR FURTHER INFORMATION 
CONTACT: 

William L. Webb (Office of Public 
Information), Economic Regulatory 
Administration, Department of 
Energy, Room B-110, 2000 M Street 
NW., Washington, D.C. 20461, 202- 
634-2170. 

Stephen M. Stern (Regulations and 
Emergency Planning), Economic 
Regulatory Administration, Depart¬ 
ment of Energy. Room 6010, 2000 M 
Street NW., Washington. D.C. 20461, 
202-254-9766. 

Barton House (Fuels Regulation- 
Program Office), Economic Regula¬ 
tory Administration, Department of 
Energy. Room 61281, 2000 M Street 
NW.. Washington. D.C. 20461. 202- 
254-3905. 

James Heffernan (Office of General- 
Counsel), Department of Energy. 
Room 6114, 12th and Pennsylvania 
Avenue NW., Washington. D.C. 
20461, 202-566-9296. 

SUPPLEMENTARY INFORMATION: 


I. Background 

II. Coverage 

A. New powerplants 

B. Existing powerplants 

C. New installations 

D. Existing installations 
HI. Other Related Rules 

A. Proposed rules for existing facilities 
and system compliance option 

B. Transitional facilities and other mat¬ 
ters 

C. Forms 

D. Guidelines 

IV. Fuels Decision Report 

V. Specific Comments Requested 

A. Competition 

B. Urban policy 

C. Filing fees 

D. Definition 

E. Natural gas definition 

F. Petroleum definition 

G. Definition of units within aggregation 

H. Reconstruction of refurbishment of 
powerplants and installations 

I. Fuels decision report 

J. Cast calculations 

1. Alternative cost comparison method¬ 
ologies 

2. Substantially exceeds index 

3. Specification of discount rates 

4. Capital outlays 

5. Investment tax credit and accelerated 
depreciation 

6. Powerplant annual capacity factor 

7. Fuel and other price projections 

8. Other factors for powerplants 

K. Use of fluidized bed combustion not 
feasible—general requirement for per¬ 
manent exemptions 

L. Alternative powerplant site—general re¬ 
quirement for permanent exemption 

M. Terms and conditions 

N. Environmental requirements exemp¬ 
tion 

O. Capital availability exemption 

1. Powerplants: Small utilities 

2. Installations 

P. Cogeneration exemption 

Q. Fuel mixtures exemption 

R. Solar energy 

S. Reliability of service exemption 

T. Intermediate load exemption 

U. Temporary exemption for future use of 
synthetic fuels 

V. Product/process requirements exemp¬ 
tion 

W. Environmental planning 

X. Regulatory efficiency and intergovern¬ 
mental coordination 

VI. Comment Procedures 

A. Written comments 

B. Public hearings 

Test of Proposed Rules 
appendix: draft regulatory analysis 
I. Background 

The Fuel Use Act (FUA) renews a 
national commitment to restrain the 
unnecessary use of our dwindling oil 
and natural gas resources and to check 
our growing dependence on foreign 
energy supplies. Efforts to encourage 
greater coal and alternate fuel use in 
place of oil and gas began with enact¬ 
ment of the Energy Supply and Envi¬ 
ronmental Coordination Act of 1974 
(ESECA), Public Law 93-317, in June 
1974. ESECA authorized DOE to pro¬ 
hibit certain existing powerplants and 


installations from burning petroleum 
and natural gas ancf to order certain 
powerplants and installations in the 
‘‘early planning process" to be built 
with coal burning capability. Before 
DOE could issue any order under 
ESECA, it had to make detailed tech¬ 
nical findings. The burden of proving 
these findings for each order was 
placed upon DOE. In addition, the 
order was not effective under ESECA 
until DOE had completed a three- 
stage administrative process. 

Under FUA. DOE can establish a 
more effective and comprehensive pro¬ 
gram. In contrast with the provisions 
of ESECA, FUA itself prohibits the 
use of petroleum and natural gas by 
certain powerplants. FUA also autho¬ 
rizes DOE to prohibit by rule or by in¬ 
dividual order the use of natural gas 
or petroleum by certain other power- 
plants and installations. FUA also es¬ 
tablishes a process by which DOE may 
exempt a powerplant or installation 
from any prohibition if certain criteria 
are met. The burden of proof of dem¬ 
onstrating that an exemption is war¬ 
ranted rests on the petitioner request¬ 
ing the exemption and not on DOE. 

II. Coverage of FUA 

The prohibitions and exemptions 
provided for in FUA apply to four 
major categories of users: new pow r er- 
plants, new installations, existing 
powerplants. and existing installa¬ 
tions. ERA will therefore organize its 
rules to include in separate parts all 
applicable rules relating to the prohi¬ 
bitions and exemptions for each user 
category. A part common to all will de¬ 
scribe a Fuels Decision Report which 
must accompany petitions for exemp¬ 
tion and other common parts contain¬ 
ing various procedural and other pro¬ 
visions. 

FUA addresses the major user cate¬ 
gories as follows: 

A. New powerplants (Part 503). A 
new powerplant is prohibited from 
using petroleum or natural gas as a 
primary energy source, and is prohibit¬ 
ed from being constructed without the 
capability to use an alternate fuel as a 
primary energy source, unless we 
grant an exemption from such prohi¬ 
bitions. We may grant a temporary or 
permanent exemption from these pro¬ 
hibitions if a petitioner demonstrates 
that certain physical, economic, envi¬ 
ronmental. legal, or other factors pre¬ 
clude compliance as enumerated in 
these proposed rules. We may grant a 
temporary exemption, generally for a 
period of up to 5 years, if compliance 
with a prohibition cannot be accom¬ 
plished immediately. A permanent ex¬ 
emption may be granted in those in¬ 
stances in w'hich compliance with the 
prohibitions will not be possible. 

B. Existing powerplants (Part 504). 
Regulations with respect to existing 
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powerplants will be set forth in a sub¬ 
sequent Notice of Proposed Rulemak¬ 
ing. which is scheduled to be issued in 
the near future. 

C. New installations (Part 505). A 
new installation consisting of a boiler 
is prohibited from using petroleum or 
natural gas as a primary energy source 
unless we grant the installation an ex¬ 
emption from the prohibition. We are 
also authorized to prohibit by rule the 
use of petroleum or natural gas by 
new installations other than boilers 
where it is apparent that an exemp¬ 
tion would not otherwise be warrant¬ 
ed. We may grant a temporary or per¬ 
manent exemption from the prohibi¬ 
tions. whether imposed by statute or 
rule, if a petitioner demonstrates that 
certain physical, economic, environ¬ 
mental. legal, or other factors pre¬ 
clude compliance as enumerated in 
these proposed rules. We may grant a 
temporary exemption generally for a 
period of up to 5 years, if compliance 
with a prohibition cannot be achieved 
immediately. A permanent exemption 
may be granted in those instances in 
which compliance with a prohibition 
will not be possible. 

D. Existing installations (Part 506). 
Regulations with respect to existing 
installations will be set forth in the 
same subsequent Notice of Proposed 
Rulemaking reference with respect to 
powerplants. 

III. Other Related Rules 

A. Proposed rules for system compli¬ 
ance option (Part 507). These pro¬ 
posed rules do not include rules relat¬ 
ing to the system compliance option 
(Part 507). We intend to issue those 
proposed rules at the same time as w r e 
issue proposed rules with respect to 
prohibitions and exemptions for exist¬ 
ing powerplants and installations, as 
stated above. The preamble of that 
notice of proposed rulemaking will ad¬ 
dress the issues and alternate propos¬ 
als associated with those proposed 
rules. 

B. Transitional facilitates and other 
matters . Prior to publication of final 
rules implementing FUA, we may pro¬ 
pose separate rules for, and receive, 
consider and take action on: 

1. Criteria and procedures by which 
owners of powerplants and installa¬ 
tions. which were acquired or for 
which substantial construciton was un¬ 
dertaken between April 20, 1977, and 
November 9. 1978, may petition for 
those units to be defined as “existing" 
rather than “new” units under FUA. 
(Part 515 “Transitional Facilities"); 

2. Petitions for exemption filed by 
certain powerplants as provided for in 
section 902(a) of FUA; 

3. Petitions for exemptions under 
section 211(d) of FUA (Temporary Ex¬ 
emptions for the Use of Petroleum by 
Certain Installations) filed by installa¬ 


tions as provided for in section 902(b) 
of FUA; and 

4. Provide notice in the Federal Reg¬ 
ister on the procedures to be followed 
by certain installations previously 
issued prohibition orders to elect cov¬ 
erage under FUA as provided in sec¬ 
tion 762(a) of FUA. 

C. Forms. The proposed forms which 
must be submitted as part of a petition 
for exemption from any of the prohi¬ 
bitions and any other forms will be 
published in the Federal Register 
and public comments solicited at a 
later date. 

D. Guidelines . From time to time, 
ERA will develop, as necessary, formal 
guidelines in support of regulations 
promulgated under FUA, and may 
publish them in the Federal Register 
for public review and comment. 

IV. Fuels Decision Report (Part 502 ) 

As part of this notice we are publish¬ 
ing for public comment rules for a 
Fuels Decision Report which is re¬ 
quired to be submitted as part of any 
petition for exemption. The purpose 
of the Fuels Decision Report is to pro¬ 
vide petitioners with the opportunity 
to demonstrate to ERA their good 
faith efforts to comply with the prohi¬ 
bitions of the Act by avoiding the use 
of natural gas and petroleum. 

V. Specific Comments Requested 

We have Issued these proposed rules 
promptly in order to focus public at¬ 
tention and discussion on the provi¬ 
sions of FUA, and to expedite imple¬ 
mentation of this program. In some in¬ 
stances, we have proposed alternatives 
for your consideration. In all cases, we 
solicit your comments on any issue 
before we reach a final decision on 
these regulations, not only on the spe¬ 
cific issues and alternative proposals 
we enumerate below. 

A. Competition. Regulatory schemes 
may tend to build in advantages for 
existing and large firms and to stifle 
competition for new entries and ex¬ 
panding firms. We solicit comments on 
whether these proposed regulations, 
or sections thereof, are likely to have 
adverse, beneficial, or neutral impacts 
on competition. We also welcome com¬ 
ments and suggestions concerning al¬ 
ternatives which enhance competition. 

B. Urban policy. We solicit com¬ 
ments on whether any part of these 
proposed regulations advance or set 
back the goal of preserving and revi¬ 
talizing towns and cities throughout 
the country. We also solicit comments 
concerning ways we might consider in¬ 
direct increases in oil consumption at¬ 
tributable to granting an exemption. 

C. Filing fees—Part 501 , Subpart B. 
The purpose of the proposed fees are 
to recover, to the extent practicable, 
the costs incurred by the Government 
in performing the analysis necessary 


to grant or deny a petition for an ex¬ 
emption. Analysis of each exemption 
petition will require us to analyze one 
or more of the following components: 

• Environmental data, 

• Financial data. 

• Engineering data, 

• Fuel supply/transportation data. 

Based upon the experience gained In 
administering the ESECA program, we 
anticipate that, at a minimum, the 
cost of each of the analytical compo¬ 
nents will be as follows: 

• Environmental analysis—2 man- 
years @ $30,000 equals $60,000; 

• Financial analysis—75 man-days or 
Va man-years equals $10,000; 

• Engineering analysis—75 man-days 
or V'a man-years equals $10,000; 

•Fuel supply and transportation: 35 
man-days or V« man-years equals 
$5,000. 

We propose that the fees will be 
levied only once irrespective of the 
number of alternative fuels analyzed 
by the applicant. The basis data and 
methodology required to perform the 
requisite analyses for one alternate 
fuel will generally be applicable to any 
additional alternate fuels analyzed by 
the applicant in his Fuels Decision 
Report. 

We solicit comments on the amounts 
of the proposed fees, on whether they 
should be calculated on the number of 
units at a proposed site, and on the 
number or type of exemptions to 
which fees pertain. Further, we invite 
comment on whether the fees should 
be based on other factors, such as the 
size or cost of the unit. 

D. Definitions. We note that the 
definitions also will apply to existing 
facilities, rules, which we have not yet 
proposed. Therefore, we particularly 
invite your early analysis of our pro¬ 
posed definitions as they would apply 
to both new and existing facilities, as 
well as opportunities we may have 
overlooked in furnishing the objec¬ 
tives of the Act. 

E. Natural gas definition § 500.2(d). 
We have proposed that natural gas 
produced from wells with a maximum 
efficient production rate (MPR) of less 
than 250 million Btu’s per day which 
were acquired on or after July 18. 
1977, be classified as “natural gas" 
rather than as an alternate fuel. The 
purpose of this proposed definition is 
to preclude users from escaping the 
statutory prohibitions on natural gas 
use simply by purchasing wells which 
meet the MPR criteria. As an alter¬ 
nate approach, we are also considering 
a permit system whereby ERA would 
evaluate the wells acquired on or after 
July 18. 1977, on a case-by-case or geo¬ 
graphic basis prior to determining the 
definition of the gas. Possible factors 
we W'ould consider in making this de¬ 
termination would include the circum- 
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stances under which ownership of the 
wells was acquired, the size of the res¬ 
ervoir in which the well is located, the 
alternative uses of the gas. and the ge¬ 
ographic location CLe.. region of the 
country) of the well. We request your 
comments on these or other alterna¬ 
tive approaches. 

In addition, we are evaluating the 
merit of limiting the amount of natu¬ 
ral gas burned from wells acquired 
prior to July 18. 1977, which have an 
MPR of less than 250 million Btu’s/ 
day. Under this approach. ERA would 
exclude from the definition of natural 
gas only the percentage of the gas pro¬ 
duced which corresponds to the user’s 
net working interest (i.e., 100 percent 
less the basic landowner’s royalty and 
other interests). ERA would consider 
the percentage of gas produced from 
the well which represents the land¬ 
owner's royalty and other interests as 
“purchased gas” subject to the prohi¬ 
bitions of the Act. ERA will publish 
the procedures for making the demon¬ 
strations required by the “natural gas” 
definition at a later date. 

We are also considering permanently 
excluding from the definition of natu¬ 
ral gas geopressurized methane pro¬ 
duced from wells drilled before 1990. 
thus making it an alternate fuel for 
the purposes of these regulations. This 
approach is based on the premise that 
the production of geopressurized 
methane has not crossed the techno¬ 
logical threshold necessary to permit 
extensive production by 1990. We be¬ 
lieve tills would provide an incentive 
for the development of this valuable 
resource. We Invite comments on 
whether geopressurized methane 
should be excluded from the defini¬ 
tion of natural gas: what other exotic 
gases, such as methane from coal 
seams, should be excluded: and wheth¬ 
er this exclusion should be restricted 
to use in existing units, thus preclud¬ 
ing the availability of temporary ex¬ 
emptions for use of these gases by new 
units. We are interested in suggestions 
and comments concerning other ad¬ 
ministrative means for providing in¬ 
centives for the development and use 
of these gases. 

F. Petroleum definition—§ 500.2(e). 
We are considering excluding from the 
definition of petroleum those byprod¬ 
ucts from refinery operations which a 
refinery user could demonstrate are 
both commercially unmarketable and 
could be used elsewhere in the plant 
to replace petroleum or natural gas. 
We request comments on this interpre¬ 
tation of the petroleum definition and 
the appropriate means by which a re¬ 
finer could make this demonstration 
to ERA. We wUl publish for comment 
proposed procedures for making this 
and other required demonstrations for 
the petroleum definition at a later 
date. 


G. Definition of units within aggre¬ 
gations —§ 500.2(a) . A powerplant or 
installation is defined as a unit which 
has a design firing rate of 100 million 
Btu’s per hour (MMBtu/hr) or great¬ 
er. or is in a combination of two or 
more such units which are located at 
the same site and which in the aggre¬ 
gate have a design firing rate of 250 
MMBtu/hr or greater. WitHin the ag¬ 
gregations, we propose to define as 
“new” only those units whose con¬ 
struction cause the aggregated design 
firing rate at the site to exceed 250 
MMBtu/hr. In such a case, the units 
contributing to the aggregation of 250 
MMBtu/hr would be defined as exist¬ 
ing once the “new” unit was construct¬ 
ed. Thus if three 80 MMBtu/hr units 
were constructed at a new site in 1979 
(subsequent to enactment of FUA), 
and a fourth 80 MMBtu/hr unit were 
constructed in 1980. at the time of the 
construction of the fourth unit, the 
three units cortstructed in 1979 would 
be defined as “existing" and only the 
fourth unit would be defined as “new” 
for the purposes of these regulations. 
We solicit comments on this proposal. 

H. Reconstruction or refurbishment 
of powerplanls and installations— 
§ 500.2(a) . We propose to treat any 
powerplant or installation as new 
which has been reconstructed or refur¬ 
bished or added to since April 20. 1977, 
to the extent that the cost of such re¬ 
construction, refurbishment, or addi¬ 
tion equals or exceeds 50 percent of 
the price of a replacement unit. We 
invite public comment on whether 50 
percent of the replacement unit cost is 
the appropriate criteria. 

I. Fuels decision report—Part 502. 
We call your attention to the require¬ 
ment that a Fuels Decision Report ac¬ 
company all requests for exemption. 
We expect to base much of our regula¬ 
tory review f on this document. We so¬ 
licit your comments on tills proposed 
rule. 

We are particularly interested in 
comments and suggestions relating to 
how a petitioner can demonstrate that 
he made a good faith, competent 
effort to avoid using petroleum and 
natural gas. As a general rule, we 
would expect a petitioner to consider 
all reasonable alternatives, including 
alternate fuels, combinations of two or 
more alternate fuels, and mixtures of 
one or more alternate fuels with petro¬ 
leum or natural gas. We ask to focus 
on a broad range of alternate fuels, in¬ 
cluding the following: coal, solar, mu¬ 
nicipal waste. wood chips,* low and 
medium Btu gas from coal, byproduct 
fuels such as black liquor, petroleum 
coke, industrial waste byproducts, bio¬ 
mass,, synthetic fuels derived from coal 
and other alternate fueU 

In addition, we solicit comments re¬ 
lating to the number and kinds of 
fuels a petitioner must examine in pre¬ 


paring the Environmental Impacts 
Analysis chapter (§ 502.16) of his Fuels 
Decision Report in order to aid us in 
our review of the environmental im¬ 
pacts of the grant or denial of the pe¬ 
tition. We also solicit comments on 
whether petitioners requesting tempo¬ 
rary exemptions should be required to 
submit a complete Fuels Decision 
Report as part of their petition. 

J. Cost calculations § 503.5 and 
§ 505.5 . Section 212 of the Act provides 
that ERA must grant an exemption 
from the prohibitions due to lack of 
alternate fuel supply at a reasonable 
cost if the cost of using an altemale 
fuel substantially exceeds the cost of 
using imported oil. We have proposed 
rules which provide the criteria, meth¬ 
odology. and evidence requirements 
for making this cost comparison. In all 
cases, we have determined that this 
cost comparison must include the capi¬ 
tal, operation and maintenance, and 
fuel costs associated with any particu¬ 
lar fuel choice, and that these casts 
must be expressed in real terms dis¬ 
counted to present value. The follow¬ 
ing sections address specific compo¬ 
nents of the cost calculation, and solic¬ 
it comments on the alternate propos¬ 
als and issues associated with the cost 
calculations. 

1. Alternative cost comparison meth¬ 
odologies. We are proposing to use a 
cost comparison test based on a ration 
index. Under this methodology, a peti¬ 
tioner must construct a ratio compar¬ 
ing the present value of using an alter¬ 
nate fuel to the present value of using 
imported oil. If the ratio obtained is 
higher than some specific ratio desig¬ 
nated by ERA in the final rules, ERA 
w ould determine that the cost of using 
coal substantially exceeds the cost of 
using imported oil, and would grant 
the exemption. If, however, the ratio 
obtained is less than the ratio desig¬ 
nated as the decision point, ERA 
would deny the exemption. Sections 

503.5 and 505.5 of the proposed rules 
describe this methodology in detail. 
We welcome comments on the pro¬ 
posed methodology. 

The alternative ERA is considering 
employs a methodology based on the 
concept of a specific dollar or percent¬ 
age amount added to the price of im¬ 
ported oil. ERA would use this “direct 
increment” methodology to determine 
when the cost of using coal or another 
alternate fuel substantially exceeds 
the cost of using imported oik Under 
this alternative, the petitioner would 
calculate the cost, discounted to the 
present, of using an alternate fuel, in¬ 
cluding the associated capital and op¬ 
eration and maintenance costs. He 
would then calculate these costs using 
the equations specified in §§ 503.5 and 

505.5 with the single exception that 
the price of oil would be obtained by 
adding the price of imported oil and 
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some constant increment or percent¬ 
age specified by ERA If the present 
value cost of using an alternate fuel is 
greater than the cost of using oil 
priced in this manner, we would con¬ 
clude that the cost of using an alter¬ 
nate fuel substantially exceeds the 
cost of using imported oil, and would 
grant an exemption. We invite com¬ 
ment on the direct increment method¬ 
ology for the cost comparision as well 
as on what specific increment or per¬ 
centage should be used. 

2. Substantially exceeds index. We 
propose to designate a specific index 
as the decision point for the substan¬ 
tially exceeds test. If we choose to use 
this method, the specific ratio selected 
as the index will probably be between 
1.3 and 1.8, but a higher ratio may fi¬ 
nally be selected. We are using a ratio 
of 1.6 in these proposed regulations 
for illustrative purposes. We are con¬ 
sidering a specific value for the alter¬ 
native direct increment test which 
would have comparable effect. We 
intend to update the index periodical¬ 
ly. We invite comments on the magni¬ 
tude of the index and on whether the 
same index should be used for power- 
plants, installations, purchased elec¬ 
tric power, and for the general and 
special cost tests. 

3. Specification of discount rates. 
The cost calculation procedures in 
§§ 503.5 and 505.5 require that real un¬ 
inflated discount rates be used. We 
have tentatively set discount rates for 
new powerplants at 3.5 percent per 
annum (over and v above the annual 
rate of inflation) and have estimated 
the discount rate at 7 percent per 
annum (over and above the annual 
rate of inflation) for new major fuel 
burning installations. We are also con¬ 
sidering setting separate discount 
rates for categories of powerplants 
and major fuel burning installations 
by regulatory jurisdiction or industrial 
pouping. We well also consider admin¬ 
istratively feasible ways of using a spe¬ 
cific discount rate for each firm or in¬ 
dustry based upon their financial fac¬ 
tors. We welcome comments on the de¬ 
sirability and administrative practical¬ 
ity of these alternatives. 

4. Capital outlays . We solicit com¬ 
ments on whether the capital outlays 
considered under the cost comparison 
test should be restricted to boiler and 
pollution control equipment only, or 
whether they should include other 
specified depreciable assests, land, and 
working capital. We also solicit com¬ 
ments on the appropriate treatment of 
salvage value for assests with useful 
lives that differ from the main useful 
life of the powerplant or installation 
under consideration. 


' Note: For powerplants, cost would be cal¬ 
culated according to equations 2 and 7 of 
§503.5 of these regulations. For installa¬ 
tions. cost would be calculated according to 
equations 2 and 7 of § 505.5 of these regula¬ 
tions. 


5. Investment tax credit and acceler¬ 
ated depreciation. Consistent with the 
provisions of the Energy Tax Act of 
1978, we propose that petitioners for 
exemptions for powerplants and in¬ 
stallations not be allowed to take into 
consideration investment tax credits 
for oil and gas fired units in comput¬ 
ing cost for the purpose of the com¬ 
parative cost calculation. In addition, 
we propose that petitioners requesting 
exemptions for installations not be al¬ 
lowed to use accelerated depreciation 
in computing the costs of oil or gas 
fired units. By the same token, we pro¬ 
pose to require that petitioners deduct 
from the cost of the alternate fuel 
unit the maximum investment tax 
credit available and the present value 
of the maximum accelerated depreci¬ 
ation rate allowed by law. In other 
words the proposed rules assume that 
the petitioner will realize the benefits 
of the investment tax credit and accel¬ 
erated depreciation immediately for 
alternate fuel fired units. We welcome 
comments on these proposals. 

6. Powerplant annual capacity 
factor. We have proposed that 70 per¬ 
cent be used for the annual capacity 
factor for new powerplants for the 
purpose of computing cost. We are 
considering an alternative approach 
which permits the petitioner to rebut 
this 70 percent annual capacity factor 
assumption by considering the impact 
upon the unit under consideration of 
changes in the use of existing power- 
plants in his electrical region. 

To rebut the 70 percent assumption, 
you would have to demonstrate that 
the powerplant under consideration 
would operate at an average annual 
capacity factor significantly different 
than 70 percent over the life of the 
unit. The average annual capacity 
factor for this unit would have to be 
greater than 80 percent or less than 60 
percent to constitute a significant dif¬ 
ference. You would have to calculate 
the annual capacity factor for the unit 
under consideration on the basis that 
that unit would be economically dis¬ 
patched with all other powerplants in 
your electrical region, as if that elec¬ 
trical region were one large utility. We 
also would require that the oil/gas 
fired unit which is compared with the 
alternate fuel fired unit for cost calcu¬ 
lation purposes be sized to achieve 
comparable levels of system reliability 
for the electrical region. 

We invite your comments on the ad¬ 
ministrative and technical feasibility 
of, as well as necessity for, this alter¬ 
native approach, as well as comments 
on other alternative approaches which 
would address the impact of existing 
powerplants in a petitioner’s electrical 
region upon the cost of the power- 
plant under consideration. We also 
invite comment on whether the aver¬ 
age annual capacity factor for the 


powerplant under consideration 
should be a simple average of the 
yearly annual capacity factors or a 
weighted average—weighted by the 
annual discount factor used to com¬ 
pute cost. 

7. Fuel and other price projections. 
(a) Fuel prices. We are considering a 
variety of methods for selecting, incor¬ 
porating and revising projected fuel 
prices for oil, coal, and other alternate 
fuels, in the comparative cost calcula¬ 
tion. In the proposed rule, we calcu¬ 
late the price of imported oil by ad¬ 
justing the fuel price by a factor 
which is the ratio of the average price 
of recent imported crude oil receipts 
to the average price of recent total re¬ 
ceipts of domestic and imported crude 
oil. The alternatives under considera¬ 
tion include, but are not limited to> < 1) 
The use of current fuel prices over the 
life of the facility; (2) the use of a spe¬ 
cific set of fuel price projections such 
as those developed by the Energy In¬ 
formation Administration or some 
other recognized source; and (3) the 
use of an annually revised margin in¬ 
corporating refinery and transporta¬ 
tion costs added to the most recent re¬ 
finer acquisition cost of imported pe¬ 
troleum available in the DOE Monthly 
Energy Review at the time the peti¬ 
tion is submitted. 

We invite comments on the propos¬ 
als and alternatives, and on methods 
for correctly addressing the problem 
of estimating fuel price levels in 
future years. 

(b) Other prices. The proposed rule 
requires that all estimated expendi¬ 
tures, except natural gas and petro- 
lium products, be expressed in real 
(uninflated) terms using the prices in 
effect at the time the petition is sub¬ 
mitted. We also invite public comment 
on the use of real (uninflated) prices 
versus the use of nominal, projected 
prices in the cost comparison calcula¬ 
tions. 

8. Other factors for powerplants. The 
proposed comparative cost calculation 
for powerplants does not provide spe¬ 
cial treatment for 

• Cost of work in progress; 

• Allowance for funds used in con¬ 
struction; 

• Tax normalizations versus flow 
through; or 

• Public, cooperative, or investor 
ownership. 

We solicit public comment on the 
need for special treatment for any of 
the above in the case of oil fired 
powerplants or in the case of alternate 
fuel fired powerplants. 

K. Use of fluidized bed combustion 
not feasible—General requirements for 
permanent exemptions —§§ 503.10 and 
404.8. We propose that a petitioner for 
most permanent exemptions be re¬ 
quired to consider the use of a method 
of fluidized bed combustion of an al- 
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ternatc fuel, and to demonstrate that 
use of such a method is not technical¬ 
ly or economically feasible. We fur¬ 
ther propose that if we make a generic 
or site-specific finding that use of such 
a method is technically and economi¬ 
cally feasible, we will deny a petition¬ 
er’s request for a permanent exemp¬ 
tion unless he demonstrates that he 
would be eligible for one of several 
permanent exemptions if the use of a 
method of fluidized bed combustion 
were required. We solicit comments 
and suggestions regarding the criteria 
we should use to make a site-specific 
or a generic finding that use of a 
method of fluidized bed combustion is 
technically and economically feasible. 
Such criteria could include: 

• One year’s demonstrated reliable 
operation of the 100 MMBtu/hr 
Georgetown University unit sponsored 
by DOE (which is scheduled to begin 
operation in 1979); 

• An engineering report prepared by 
a reputable consulting engineering 
firm or boiler manufacturer recom¬ 
mending the use of a fluidized bed 
unit for an application covered by 
these regulations; 

• The first sale of a unit of the size 
covered by these regulations to a util¬ 
ity or industrial concern by a boiler 
manufacturer offering a standard 
boiler warranty of operation; or 

• A sample number (three, five, or 
ten) of sales by manufacturers of flui¬ 
dized bed units of the size covered by 
these regulations to domestic utilities 
or industrial concerns. 

We also solicit comments and gener¬ 
al information on the availability, 
cost, reliability, and current use of 
methods of fluidized bed combustion 
of alternate fuels. 

We are also considering requiring 
that petitioners for exemption, includ¬ 
ing for temporary exemptions, make 
preliminary investments in fluidized 
bed combustion units which use oil or 
gas in order to lay the groundwork for 
ultimate perfection of the technology 
and ultimate use of alternate fuels. 
We solicit comments concerning when, 
and in what context, we might insti¬ 
tute such requirements, and what the 
likely impact of such a requirement 
would be. 

L. Alternative powerplanl site—gen- 
cral requirement for permanent ex¬ 
emption—% 503 A1. Section 212 of FUA 
requires that prior to obtaining speci¬ 
fied permanent exemptions for new 
powerplants, the petitioner must dem¬ 
onstrate an inability to comply with 
the prohibitions of the act by locating 
the new powerplant at reasonable al¬ 
ternative sites. We propose to use the 
cost calculation for new powerplants, 
§503.5. as a determinant of whether 
an alternative site is feasible. We wel¬ 
come your comments on whether we 
should use this approach. We expect 


you to consider alternative sites 
beyond a given electric utility's service 
area, and. indeed, beyond the electri¬ 
cal regions defined in § 500.2(b). We 
also solicit your suggestions on alter¬ 
native criteria which could be used 
(e.g., a set geographic distance beyond 
which the petitioner would not be re¬ 
quired to examine alternative sites), 
comments on the evidence require¬ 
ments for the proposed criteria and 
for any alternatives suggested, and 
comments on the means of utilizing 
the evidence to definitively measure 
the criteria. 

M. Terms and conditions —§§ 503.12 
and 505.9. The act makes us responsi¬ 
ble for imposing such terms and condi¬ 
tions on an exemption that we deter¬ 
mine appropriate, including “requiring 
the use of effective fuel conservation 
measures which are practicable and 
consistent with the purposes of the 
act". The kinds of terms and condi¬ 
tions we may impose go beyond var¬ 
ious conservation measures, to include 
a variety of other restraints and limi¬ 
tations. We have proposed that a tem¬ 
porary exemption be conditioned on 
the use of a mixture, if feasible, 
during the exemption period. We are 
considering conditioning an exemption 
which allows a petitioner to use oil on 
a requirement that the petitioner use 
no more than a specified minimum 
amount of oil, or possibly use no oil at 
all, in the exempt unit in the event of 
national emergency such as an inter¬ 
ruption of foreign supplies which re¬ 
sults in the reimposition of oil alloca¬ 
tion controls. We solicit comments on 
these and other terms and conditions 
we could impose on both temporary 
and permanent exemptions to further 
the objectives of the Act. 

N. Environmental requirements ex¬ 
emption— §§ 503.33 and § 505.24. ERA 
is considering two alternatives with re¬ 
spect to this exemption. Under the 
first, any person who plans to request 
a permanent exemption on the 
grounds that use of an alternate fuel 
will violate environmental require¬ 
ments must first apply for the neces¬ 
sary environmental permits and re¬ 
ceive a final determination from EPA 
or the State on these permits. 

This w ill be our general policy in im¬ 
plementing the environmental exemp¬ 
tion. Under the second alternative a 
petitioner could apply for a permanent 
environmental exemption at any time 
prior to a final decision by the rele¬ 
vant environmental permitting 
agency. Under this alternative, reviews 
of a petition by ERA W'ould not re¬ 
quire preliminary review by EPA or 
state environmental authority. In this 
case, we w r ould specify criteria which a 
petitioner must meet for such early 
filing. We would also retain the right 
to return without prejudice any early 
submission w r e deem premature and re¬ 


quire that the environmental permit¬ 
ting process be completed. We are 
seeking comments on (1) the useful¬ 
ness of the proposed and the alterna¬ 
tive approaches, and (2) on the criteria 
to be used if the alternative approach 
were adopted. 

O. Capital availability exemption— 
§§ 503.34 and 505.24. Section 212 of the 
act states that we must grant a perma¬ 
nent exemption from the prohibitions 
whenever the use of an alternate fuel 
w'ould not allow the petitioner to 
obtain adequate capital. We are con¬ 
sidering several alternatives for imple¬ 
menting this “capital availability” test 
for powerplants and installations. We 
invite comments on the proposals and 
alternatives outlined here as well as on 
the general problem of assessing when 
lack of adequate capital might pre¬ 
clude compliance with FUA. 

1. Powerplants—§ 503.24. Small Utili¬ 
ties. We are considering, as an alterna¬ 
tive to the provisions of the proposed 
regulation, establishing separate crite¬ 
ria for large utilities and small utili¬ 
ties. Under this alternative we would 
apply the criteria proposed in the reg¬ 
ulation to large utilities, and would es¬ 
tablish separate criteria for small co¬ 
operative, municipal, and privately 
owned utilities. We solicit comments 
on what criteria are appropriate for 
small utilities, and on which utilities 
should be subject to the separate test. 

2. Installations—§ 505.24. The pro¬ 
posed rule for installations stipulates 
that to qualify for an exemption, the 
incremental amount of capital needed 
to use an alternate fuel rather than oil 
or natural gas must be 25 percent or 
more than the annual capita! budget 
of the parent firm averaged over the 
last 3 years. In this context, when a 
firm is applying for exemption for one 
or more facilities we may evaluate the 
availability of capital for all facilities 
at the same time. Once a firm has 
passed this test, we intend to examine 
the firm’s capital financing problem 
on a case-by-case basis. The proposed 
rule does not require a new firm, 
which is not a subsidiary or division of 
another corporation, to make the ini¬ 
tial 25 percent showing, but does re¬ 
quire that firm to demonstrate that it 
qualifies for the exemption on a case- 
by-case basis. 

We are considering an alternative 
which would require a firm petitioning 
for an inadequate capital exemption to 
present documentation of diligent yet 
unproductive attempts to obtain the 
necessary additional captial for alter¬ 
nate fuel use from some combination 
of private and public sources. We are 
considering requiring the firm to make 
a diligent effort to obtain the addi¬ 
tional capital from at least two recog¬ 
nized private sources and from any of 
several public sources such as the Eco¬ 
nomic Development Administration. 
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We solicit your comments on both 
the proposed rule and the alternative. 
We also solicit your comments con¬ 
cerning the impact these proposals 
could have on competition. 

P. Cogeneration exemption— 
§§ 503.27 and 505.27. We propose not 
to grant exemptions permitting cogen¬ 
eration using oil or natural gas if co¬ 
generation using alternate fuel is fea¬ 
sible. Once a petitioner has demon¬ 
strated that alternate fuel use is not 
feasible, we would review his petition 
for a cogeneration exemption on a 
case-by-case basis. 

Within the case-by-case approach, 
and alternative we are considering is 
to specify the criteria that we will use 
in our review. We would grant an ex¬ 
emption for cogeneration with oil or 
gas if the petitioner can demonstrate 
net oil/gas savings over the life of the 
facility after all opportunities for 
using alternate fuels have been ex¬ 
hausted. A net oil savings occurs if the 
cogeneration project results in less 
total use of oil and gas by the benefi¬ 
ciaries of the project, including utility 
participants and any other affected 
parties, than would be used under the 
best non-cogeneration alternative. 

A limited number of exemptions 
could be also granted to cogeneration 
projects that do not satisfy the oil 
saving criterion. For example, exemp¬ 
tions could be granted on a case-by¬ 
case basis where the petitioner can 
show the proposed project would 
result in the first commercial use of 
technology which, after it is commer¬ 
cially proven, could be used in other 
facilities that burn alternative fuels or 
that the project would result in other 
special benefits or public interest ad¬ 
vantages, including urban area im¬ 
pacts. 

Under an alternative approach we 
would grant exemptions to cogenera¬ 
tion projects that result in increased 
oil of gas use. provided the increment¬ 
al oil or gas consumption is compen¬ 
sated by some combination of larger 
total energy savings and by large cost 
savings to all parties affected by the 
project. We seek comments on these 
approaches, as well as specific exam¬ 
ples of congeneration situations where 
an exemption should be granted even 
if net oil or gas savings cannot be dem¬ 
onstrated. 

Q. Fuel mixtures exemption— 
§§503.38 and 505.28. Section 212(d) of 
the Act requires that we grant a per¬ 
manent exemption for certain fuel 
mixtures if we find that the amount of 
petroleum or natural gas used in the 
mixture will not exceed the minimum 
percentage of the total Btu heat input 
needed to maintain reliability of oper¬ 
ation consistent with maintaining a 
reasonable level of fuel efficiency, as 
determined by rule. It further states 
that we cannot require the percentage 


for an installation to be less than 25 
percent. We are not proposing such a 
rule at this time, because we do not 
yet have adequate information to de¬ 
termine the minimum percentages of 
petroleum or natural gas needed in 
various mixtures. We welcome your 
thoughts on this matter. 

Under the proposed rules, we will 
review the percentages proposed in pe¬ 
titions for exemption case be case. The 
same approach will be used in review f - 
ing the percentages of petroleum or 
natural gas to be used in mixtures pro¬ 
posed in response to the general mix¬ 
tures requirement for temporary and 
premanent exemptions contained in 
§§503.8 and 505.6, and §§503.9 and 
505.7, respectively, of these proposed 
regulations. 

We invite comments on the method¬ 
ology w f e should use to assess the per¬ 
centages proposed in petitions for ex¬ 
emption, and on the kinds of engineer¬ 
ing and technical data we need to de¬ 
velop a rule pertaining to such per¬ 
centages. We also solicit comments 
and general information pertaining to 
use of a varity of mixtures, including: 

•Coal-oil mixes, 

•Coal-gas mixes. 

•Mixes of oil or gas and biomass, 

•Mixes of oil or gas and municipal, 
industrial, or agricultural wastes. 

•Mixes of oil or gas and solar 
energy, and 

•Mixes of oil or gas and other alter¬ 
nate fuels. 

R. Solar energy —§§ 503.38 and 
505.28. FUA and these proposed regu¬ 
lations define solar energy (including 
wind, tide and other intermittent 
sources) as an alternate fuel. In many 
cases, such as continuous operation of 
large commercial complexes, a solar 
facility will need to utilize back up 
fuels. In the interest of encouraging 
the development and increased use of 
solar energy sources, w r e wdll allow pe¬ 
troleum or natural gas to be used as 
the back up in a solar powered facility. 

We propose to handle the use of 
backup fuels in a solar facility under 
the permanent mixtures exemption. 
(§§ 503.38 and 505.28). Although we are 
not proposing rules for percentages of 
oil or gas allowed in mixtures at this 
time, we solicit your comments on the 
percentage of natural gas or petro¬ 
leum we should allow in a solar mix¬ 
ture. 

We are considering an alternative 
approach in which petitioners request¬ 
ing exemptions for solar mixtures 
w'ould not be required to prepare and 
submit a Fuels Decision Report, al¬ 
though they would be required to cer¬ 
tify that use of 100 percent alternate 
fuel is not feasible. We solicit your 
comments on whether petitioners for 
solar mixtures exemptions should re¬ 
ceive preferential treatment through 
elimination of the Fuels Decision 


Report requirement. We also welcome 
comments and suggestions concerning 
other ways of encouraging the devel¬ 
opment and increased use of solar 
energy under these regulations. 

S. Reliability of service exemption— 
§ 503.40. Section 212 of the Act pro¬ 
vides for a permanent exemption for a 
new powerplant to prevent an impair¬ 
ment of reliability of service. We pro¬ 
pose to take into consideration the 
type of unit the petitioner proposes to 
use in our evaluation of his request for 
a reliability exemption. We propose to 
favor the use of combustion turbines 
over other types of units in order to 
limit oil consumption over the life of 
the powerplant. 

An alternative approach w*ould be to 
restrict the hours of operation of the 
exempt unit to 1500 hours per year 
after the period of reliability need is 
over. In this case no particular type of 
facility would be favored. We are 
futher considering relaxing the 1500 
hour restriction to the extent that a 
utility accelerates its reduction of use 
of less efficient existing oil and natu¬ 
ral gas fired units. We seek comments 
on the proposal and alternatives. We 
also solicit comments on the loss of 
load probability (LOLP) criteria speci¬ 
fied in the proposed rule. 

We also propose to express a policy 
that reliability exemptions will be 
judged in terms of areas at least as 
large as the 29 electrical regions speci¬ 
fied in § 500.2(b). We solicit comments 
on this proposal. 

T. Intermediate load exemption— 
§ 503.42 . Section 212 of the Act pro¬ 
vides for a permanent, but terminable 
exemption for new intermediate load 
powerplants which are constructed 
and operated to replace existing 
powerplants of equivalent capacity or 
less which use petroleum or natural 
gas as a primary energy source. The 
act further provides that the petition¬ 
er must demonstrate that, if coal were 
used in the powerplants being re¬ 
placed. they would cause or contribute 
to a concentration, in an air quality 
region or area, of a pollutant for 
which national ambient air quality 
standards are or would be exceeded. 
We propose to grant this exemption 
only to intermediate load powerplants 
which replace coal capable petroleum 
or gas fired powerplants. We feel that 
this is a reasonable interpretation of 
the Act since there would be no reason 
to evaluate the resultant pollution 
concentration of burning coal if in fact 
the plant being replaced could not 
burn coal. 

An alternative approach would be to 
allow any petroleum or natural gas 
consuming powerplant to qualify 
under the replacement provision. We 
seek comments on the proposal and 
the alternative. 
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U. Temporary exemption for future 
use of synthetic fuels — §§503.24 and 
505.14. We have chosen at this time 
not to define synthetic fuels in any 
way other than as synthetic fuels de¬ 
rived from alternate fuels and not de¬ 
rived from petroleum or natural gas. 
We solicit comments on whether syn¬ 
thetic fuels should be defined only as 
fuels derived from other fuels. We fur¬ 
ther solicit comments and information 
identifying the fuels which should be 
considered synthetic fuels for the pur¬ 
poses of these regulations, including 
information pertaining to the avail¬ 
ability, reliability, and use of those 
fuels. We also invite comments regard¬ 
ing the kinds and level of financial 
commitments needed to develop and 
use synthetic fuels. 

V. Product/process requirements ex¬ 
emption—§ 505.29. ERA proposes to re¬ 
strict its consideration of petitions for 
this exemption to hon-boilers, the 
rules for which will be published at a 
later date. ERA is also considering es¬ 
tablishing a general presumption 
against granting this exemption for 
boilers, but accepting petitions for 
review on a case-by-case basis. ERA so¬ 
licits comments identifying potential 
grounds upon which the owners of a 
boiler might file for this exemption, 
and means by which such petition 
claims could be verified. 

W. Environmental planning. We 
expect that firms petitioning for ex¬ 
emptions to the prohibitions will in¬ 
clude in their analysis of all reason¬ 
able alternative fuels a discussion of 
the assumed pollution control meas¬ 
ures that would be necessary for com¬ 
pliance with environmental require¬ 
ments. Furthermore, we anticipate 
that potential petitioner will consult 
early in their fuels planning process 
with us and with appropriate EPA and 
State Environmental agencies to de¬ 
termine with the greatest degree of 
specificity the environmental require¬ 
ments that would apply to each of the 
fuel options under consideration. Such 
guidance from the environmental 
agencies is important for petitioner's 
cost calculations as well as for other 
steps in the exemption process. We 
.may, at some later date, provide more 
detailed guidance on appropriate pre¬ 
petition environmental consultations. 
We solicit comments and suggestions 
regarding prepetition environmental 
consultation procedures. 

X. Regulatory efficiency and inter¬ 
agency coordination . We solicit com¬ 
ments on how to mesh the FUA regu¬ 
latory program sufficiently with other 
federal and state programs so as to re¬ 
alize the potential for efficieny, pro¬ 
fessional calibre of the outputs, mini¬ 
mal paperwork, and timely resolution 
of conflicts. In this connection we note 
that most new facilities subject to 
ERA review under FUA will also be re¬ 


viewed under federal and state envi¬ 
ronmental law. We have therefore ini¬ 
tiated discussions with EPA on this 
subject. We have a similar challenge in 
the case of electric utilities to mesh 
administration of the powerplant pro¬ 
visions of FUA with the utility conser¬ 
vation service provisions of NECPA 
(the National Energy Conservation 
Policy Act of 1978) and PURPA (the 
Public Utility Regulatory Policy Act 
of 1978). 

VI. Comment Procedures. 

A. Written comments.. You are invit¬ 
ed to participate in this Rulemaking 
by submitting data, views or argu¬ 
ments with respect to the issues set 
forth in this Notice. Comments should 
be submitted to the address indicated 
in the “ADDRESSES" section of this 
Notice and should be identified on the 
outside envelope and on documents 
submitted with the designation 
“Powerplant and Industrial Fuel Use 
Act" Docket No. ERA-R-78-19. You 
should submit 15 copies. All comments 
received will be available for public in¬ 
spection in the DOE Reading Room. 
Room GA-152, Forrestal Building. 
1000 Independence Avenue, SW. be¬ 
tween the hours of 8 a.m. and 4:30 
p.m., Monday through Friday. We will 
consider all comments received by 
February 2. 1979. 4:30 p.m. 

You should identify separately any 
information or data you consider to be 
confidential and submit it in writing, 
one copy only. We reserve the right to 
determine the confidential status of 
the information or data and to treat it 
according to our determination. 

B. Public hearings. Procedures for 
the public hearings to be held on these 
proposed regulations will be set forth 
at the time that dates and locations 
for the public hearings are announced 
in the Federal Register. 

A draft regulatory analysis of the 
proposed regulations, as contemplated 
by Executive Order No. 12044, is at¬ 
tached as an appendix to these pro¬ 
posed rules. Copies may also be ob¬ 
tained from the ERA, 2000 M Street, 
NW.. Room B-110, Washington, D.C. 
20461, 202-634-2170. In addition, a 
draft Environmental Impact State¬ 
ment (EIS) has been prepared pursu¬ 
ant to the National Environmental 
Policy Act (NEPA) and is available for 
review’ in Room B-110, 2000 M Street, 
NW., Washington. D.C. 

(Department of Energy Organization Act, 
Pub. L. 95-91, Powerplant and Industrial 
Fuel Use Act of 1978; Executive Order 
12009. 42 FR 46267). 

In consideration of the foregoing. 
Chapter II. Title 10 of the Code of 
Federal Regulations is proposed to be 
amended by adding new Parts 500, 501, 
502. 503, 505, 506. 507 in a new Sub¬ 
chapter E, as set forth below. 


Issued in Washington, D.C. on No¬ 
vember 9, 1978. 

David J. Bardin, 
Administrator, Ecomonic 
Regulatory Administration. 

10 CFR, Chapter II is amended by 
adding Subchapter E consisting of 
Parts 500-507. to read as follows: 

Subchapter E—Alternate Fuel* 

PART 500— POLICY AND DEFINITIONS 

Sec. 

500.1 Policy. 

500.2 Definitions. 

(a) General definitions. 

(b) Electric region. 

(c) Design capacity. 

(d) Natural Gas. 

(e) Petroleum. 

PART 501—ADMINISTRATIVE PROCEDURES 
AND SANCTIONS 

Subpart A—General Provisions 

501.1 Purpose and scope. 

501.2 Appearance before ERA. 

501.3 Filing of documents. 

501.4 Computation of time. 

501.5 Extension of time. 

501.6 Service. 

501.7 General filing requirements. 

501.8 Filing fees. 

501.9 Effective date of orders or rules. 

501.10 Order of precedence. 

501.11 Address for filing documents with 
DOE. 

501.12 Freedom of Information reading 
room/docket room. 

501.13 Appeal. 

Subpart B—Filing Fees 

501.20 Purpose. 

501.21 Scope. 

501.22 General exceptions; waiver. 

501.23 Payment of fees. 

501.24 Fee schedule. 

Subpart C—Written Comments, Conferences 
and Public Hearings 

501.30 Purpose and scope. 

501.31 Written comments. 

501.32 Requests for an opportunity to be 
heard. 

501.33 Conferences. 

501.34 Public hearings. 

501.35 Public file. 

Subpart D—Subpoenas; Witness Fees 

501.40 Issuance. 

501.41 Witness Attendance; Production of 
documents. 

501.42 Service. 

501.43 Fees. 

501.44 Petition to quash or modify. 

501.45 Enforcement. 

Subport E—Prohibition Orders 

501.50 Purpose and scope. 

501.51 What to file. 

501.52 Where to file. 

501.53 Notice. 

501.54 Contents. 

501 55 ERA evaluation. 

501.56 Public participation. 

501.57 Decision and order. 
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Subport F—Exemptions 


Sec. 

501.60 

Purpose and scope. 

501.61 

Labeling of petition. 

501.62 

What to file. 

501.63 

Attestation. 

501.64 

Fees. 

501.65 

Where to flic. 

501.66 

When to file. 

501.67 

Contents. 

501.68 

Adequacy of petition. 

501.69 

Notioe of petition. 

501.70 

Hearing. 

50L71 

ERA evaluation. 

501.72 

Retained Authority. 

501.73 

Decision and Order. 

501.74 

Judicial review. 

Subporl 

H—Requests for Modification and Re* 

scission of Orders and Rules Issued Under 

FUA 

501.100 

Purpose and scope. 

501.101 

What to flle. 

501.102 

Where to file. 

501.103 

When to file. 

501.104 

Notice. 

501.105 

Contents. 

501.106 

ERA evaluation. 

501.107 

Decision and order. 

501.108 

Timeliness. 

501.120 

Subpart 1—Requests for Stay 

Purpose and scope. 

501.121 

What to file. 

501.122 

Where to file. 

501.123 

Notice. 

501.124 

Contents. 

501 125 

DOE evaluation. 

501.126 

Decision and order. 

Subport J—Requests for Interpretations 

501.130 

Purpose and scope. 

501.131 

What to file. 

501.132 

Where to file. 

501.133 

Notice. 

501.134 

Contents. 

501.135 

DOE evaluation. 

501.130 

Decision and order. 

501.140 

Subporl K —Rulings 

Purpose and scope. 

501.141 

Criteria for issuance. 

501.142 

Modification or rescission. 

501.143 

Comments. 

Subpart L—Petitions for Rulemaking 

501.150 

Purpose and scope. 

501.151 

Petition for rulemaking. 

501.152 

Comments in connection with rule- 

making. 

501.153 

Where to file. 

501.160 

Subpart M—Complaints 

Purpose and scope. 

501.161 

What to file. 

501.162 

Where to file. 

501.163 

Contents. 

501.164 

ERA evaluation. 

501.165 

Decision. 

Subpart 

N—Notice of Violation and Remedial 

501.170 

Order 

Purpose and scope. 

501.171 

Notioe of violation. 

501.172 

Hearings and Conferences. 

501.173 

Remedial order. 


Subpart O—Investigations, Violations, 
Sanctions, and Judicial Actions 

501.180 Investigations. 

501.181 Violations. 

501.182 Sanctions (FUA). 

501.183 Injunctions. 

501.184 Citizen suits. 

PART 502—FUELS DECISION REPORT 

502 1 Purpose and scope. 

502.2 General instructions. 

502.3 Contents. 

502.4 Introduction. 

502.5 Fuels considered. 

502.6 Alternative sites considered. 

502.7 Technical and engineering consider¬ 
ations. 

502.8 Availability considerations. 

502.9 Economic considerations. 

502.10 Site considerations. 

502.11 Environmental regulatory consider¬ 
ations. 

502.12 Operational considerations. 

502.13 Other considerations. 

502.f4 Petroleum and natural gas con¬ 
sumption. ^ 

502.15 Conservation measures. 

502.16 Environmental impacts analysis. 

502.17 ERA evaluation. 

PART 503—NEW ELECTRIC POWERPLANTS 
Subpart A—Statutory Prohibition* 

503.1 Purpose and scope. 

503.2 Statutory Prohibit ions. 

Subpart 8—General Requirements for 
Exemptions 

503.3 Purpose and scope. 

503.4 Fuels Decision Report. 

503.5 Cost calculations lor new power- 
plants. 

503.6 State approval. 

503.7 No alternative power supply—Perma¬ 
nent exemptions. 

503.8 Use of mixtures—General require¬ 
ment for temporary exemptions. 

503.9 Use of mixtures—General require¬ 
ment for permanent exemptions. 

503.10 Use of fluidized bed not feasible— 
General requirement for permanent ex¬ 
emption. 

503.11 Alternative sites—General require¬ 
ment for permanent exemptions. 

503.12 Terms and conditions; Compliance 
plans. 

Subpart C—Temporary Exemptions for new 
Powerpiants 

503.20 Purpose and scope. 

503 21 Lack of alternate fuel supply. 

503.22 Site limitations. 

503.23 Inability to comply with applicable 
environmental requirements. 

503.24 Future use of synthetic fuels. 

503.25 Public interest exemption. 

Subpart D—Permanent exemptions for new 
Powerpiants 

503.30 Purpose and scope. 

503.31 Lack of alternate fuel supply for the 
first ten years of useful life. 

503.32 Lack of alternate fuel supply at a 
cost which does not substantially exceed 
the cost of using imported petroleum. 

503.33 Site limitations. 

503.34 Inability to comply with applicable 
environmental requirements. 


503.35 Inability to obtain adequate capital. 

503.36 State or local requirements. 

503.37 Cogeneration. 

503.38 Permanent exemption for certain 
fuel mixtures containing natural gas or 
petroleum. 

503.39 Emergency purposes. 

503.40 Permanent exemption for power- 
plants necessary to maintain reliability 
of service. 

5t)3.4l Peakload powerpiants. 

503.42 Intermediate load powerpiants. 

PART 304—EXISTING ELECTRIC POWERPLANTS 
{RESERVED! 

PART 505—NEW MAJOR FUEL BURNING 
INSTALLATIONS 

Subpart A—Statutory Proh.bitons 

505.1 Purpose and scope. 

505.2 Statutory prohibitions, la) Petroleum 
and natural gas use by boilers. <b) Petro¬ 
leum and/or natural gas use by non¬ 
boilers covered by a rule or order. 

Subpart B—General Requirements for 
Exemptions 

505.3 Fhirpose and scope. 

505.4 Fuels Decision Report. 

505.5 Cost calculation for new MFBI s 

505.6 Use of mixtures—General require¬ 
ment for temporary exemptions. 

505.7 Use of mixtures—General require¬ 
ment for permanent exemptions. 

505 8 Use of fluidized bed combustion not 
feasible-General requirement for perma¬ 
nent exemption. 

505.9 Terms and conditions; Compliance 
plans. 

505.10 Ihirpose and scope. 

505 11 Lack of alternate fuel supply. 

505.12 Site limitations. 

505.13 Inability to comply with applicable 
environmental requirements. 

505.14 Future use of synthetic fuels. 

505.15 Public interest exemption. 

505.16 The use of petroleum 

Subpan D—Permanent exemptions for new 
MFBl*s 

505.20 Purpose and scope. 

505.21 L.ack of alternate fuel supply for the 
first 10 years of useful life. 

505.22 Lack of alternate fuel supply at a 
cost which does not substantially exceed 
the cost of us«ng petroleum. 

505.23 Site limitations. 

505.24 Inability to comply with applicable 
environmental requirement 

505.25 Inability to obtain adequate capital 

505.26 State or local requirements. 

505 27 Cogeneration. 

505.28 Permanent exemption for certain 
fuel mixtures containing natural gas or 
petroleum. 

505.29 ESugcrgency purposes. 

505 30 Product of process requirements. 

505.31 Scheduled equipment outages. 

PART 506—EXISTING MAJOR FUEL BURNING 
INSTALLATION (RESERVED! 

PART 507—SYSTEM COMPLIANCE (RESERVED! 
PART 500—POLICY AND DEFINITIONS 

§ 500.1 General policy 
(a) Fuel Use Act (FUA). 
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(1) The primary purpose of the 
Powerplant and Industrial Fuel Use 
Act of 1978 (Fuel Use Act) is to mini¬ 
mize the use of petroleum and natural 
gas in industrial and electric utility 
boilers. The Act challenges American 
industry and government. It sets forth 
the following prohibitions applicable 
to electric powerplants and major fuel 
burning installations: 

(1) Prohibition of the use of petro¬ 
leum or natural gas in new power- 
plants and installations; 

(ii) Prohibition of the construction 
of new powerplants without the capa¬ 
bility to use coal or other alternate 
fuels; 

(iii) Prohibition of natural gas use 
by existing powerplants unless that 
fuel was used during 1977; 

<iv) Prohibition of increased use of 
natural gas by existing powerplants 
over historical use levels; 

<v) Prohibition of natural gas use by 
existing powerplants after January 1. 
1990; 

(vi) Discretionary authority for DOE 
to issue rules or orders prohibiting ex¬ 
isting powerplants and installations 
from using petroleum or natural gas 
and from using excessive amounts of 
petroleum and natural gas in mix¬ 
tures. 

(2) The Act requires American indus¬ 
try to apply its ingenuity and full com¬ 
petence to avoid use of petroleum and 
natural gas: 

(l) By use of alternate fuels, and 

(ii) By use of innovative technologies 
and conservation measures. 

(3) The Act requires us to face up to 
the long term economic impacts of de¬ 
pendence on petroleum and natural 
gas to meet future needs. It requires 
the leaders of American industry to 
analyze their future energy needs 
comprehensively from the standpoint 
of national interest as well as corpo¬ 
rate interet. It requires the Federal 
Government to protect the overall 
public interest for future generations 
as well as our own. It challenges all 
parts of the Department, and of State 
and Federal Government, to work 
with American industry to secure a co¬ 
ordinated. directed effort towards real¬ 
izing environmentally sound alterna¬ 
tives to the use of petroleum and natu¬ 
ral gas. 

(4) These rules decribe procedures 
and criteria the Department of Energy 
proposes to use in implementing the 
provisions of the Act. the Secretary of 
the Department of Energy has dele¬ 
gated the responsibility to. implement 
and enforce the provisions of the Act 
to the Administrator of the Economic 
Regulatory Administration (ERA). 

(b) Availability of exemptions. If you 
believe you are entitled to any exemp¬ 
tion from the prohibitions of the Act 
you must deomonstrate to the satisfac¬ 
tion of the ERA that you warrant the 


exemption. In order to demonstrate 
this contention, you must provide con¬ 
vincing and substantial evidence that 
you made a good faith, competent 
effort to carry out the policies of the 
Act (including your attempts to over¬ 
come any obstacles to comply with the 
Act) in accordance with the criteria es¬ 
tablished in these regulations. We 
intend to review each exemption peti¬ 
tion carefully and will dismiss any 
which does not fully meet the stand¬ 
ards set forth in these regulations. 

(c) Fuels decision report * A showing 
of technological excellence. A petition 
for exemption must include a Fuels 
Decision Report to demonstrate your 
competent, good faith efforts to avoid 
the use of petroleum and natural gas. 
The Fuels Decision Report provides 
the opportunity to demonstrate the 
technological excellence of well engi¬ 
neered solutions which accurately re¬ 
flect your ingenuity/£nd best profes¬ 
sional judgment. It should show the 
calibre of your response to a funda¬ 
mental technological challenge. 

(d) Fuel switching capability. In the 
Interest of maintaining fuel flexibility 
and an ability to cope with supply dis¬ 
ruptions, we recommend that you 
build in fuel switching capabilities in 
your powerplants and installations. 
Such capability would allow your units 
to be switched from alternate fuels to 
oil or gas, from oil qj gas to alternate 
fuels or even from oil to gas or vice 
versa. 

(e) Fuel use objectives. We interpret 
the primary objectives of the act to be 
first, to prohibit or minimize oil and 
gas consumption, and second, where 
oil or gas must be used, to insure that 
it is used efficiently. We have struc¬ 
tured the eligibility criteria of the ex¬ 
emptions accordingly. The exemptions 
relating to lack of alternate fuel 
supply, site limitations, environmental 
requirements, adequacy of capital, and 
State or local requirements, cover the 
primary reasons why it may not be 
feasible to bum an alternate fuel. 
Many of the other exemptions deal 
with a particular end use application 
that is not necessarily incompatible 
with alternate fuel use. Therefore 
ERA will require you to show why 
your particular end use need could not 
be met by using an alternate fuel. Ex¬ 
amples of this treatment include the 
permanent exemptions for emergen¬ 
cies. scheduled equipment outages, co¬ 
generation, and mixtures. 

(f) Temporary versus permanent ex¬ 
emptions. In cases where both tempo¬ 
rary and permanent exemption are 
available, we will grant a temporary 
exemption rather than a permanent 
one if possible. Petitions for tempo¬ 
rary exemptions must demonstrate 
that you cannot use an alternate fuel. 
Further, where possible, we intend to 
condition the granting of a temporary 


exemption on the use of a mixture of 
alternate fuel with oil or natural gas 
during the period of the exemption. 
We also shall condition the granting 
of a temporary exemption on your 
submission of an acceptable compli¬ 
ance plan which provides a certainty 
that you will be in compliance with 
the prohibitions -of the Act upon the 
expiration of the exemption. 

(g) Terms and conditions. (1) We re¬ 
serve the right to impose conditions 
when granting a temporary or perma¬ 
nent exemption, consistent with the 
purposes of the act, including use of 
effective conservation measures and 
use of mixtures. The types of conser¬ 
vation measures or mixtures which 
might be required would include the 
use of fuel efficient equipment and 
technologies, the adoption of fuel effi¬ 
cient operating practices, the use of 
mixtures of natural gas or petroleum 
and alternate energy sources such as 
coal, biomass or solar. We also reserve 
the right, upon granting an exemp¬ 
tion, to specify which fuel (natural gas 
or petroleum) you must use. We may 
revoke your exemption if your fail to 
meet the appropriate terms and condi¬ 
tions of the exemption, including the 
compliance plan. If you operate your 
powerlant or installation in violation 
of the Act or in excess of that author¬ 
ized in an exemption, we intend to 
impose the penalties authorized by the 
statute. 

(2) We believe that any penalties im¬ 
posed under the Act on electric power- 
plant use should not be used as the 
basis for computing fuel costs for the 
purpose of any automatic fuel adjust¬ 
ment (or similar) clause in determin¬ 
ing electricity rates. 

(h) Treatment of costs in exemption 
requests. (1) We will consider all con¬ 
straints to alternate fuel use associat¬ 
ed with the cost of using an alternate 
fuel under the exemption for lack of 
alternate fuel supply at a reasonable 
cost. This will allow us to comprehen¬ 
sively evaluate all cost considerations, 
including equipment costs, site costs, 
fuel costs, and transportation costs, 
and thus determine possible tradeoffs 
between such items as quality of fuel 
consumed versus type of pollution con¬ 
trol equipment required. Since the 
rules require that costs be treated 
under one exemption only, they do not 
establish cost criteria for each sepa¬ 
rate exemption. If you base your peti¬ 
tion on cost as the obstacle to using an 
alternate fuel, you should apply for 
the lack of alternate fuel supply ex¬ 
emption and perform the comparative 
cost calculation, rather than for an ex¬ 
emption relating to specific physical 
or technological constraints on fuel 
use such as site limitations, environ¬ 
mental requirements, or State or local 
requirements. 
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(2) You may not be able to deter¬ 
mine whether to request an exemption 
due to physical or technological con¬ 
straints. or due to the cost of using an 
alternate fuel, until you have complet¬ 
ed your analysis of that fuel. For ex¬ 
ample, you may determine that you 
cannot burn one of the alternate fuels 
you considered without violating ap¬ 
plicable environmental requirements. 
To arrive at this conclusion, you would 
have to have made a good faith effort 
to comply with environmental require¬ 
ments. A good faith effort means that 
you have examined reasonable envi¬ 
ronmental compliance measures and 
have consulted with competent engi¬ 
neering advisors, EPA or the State 
concerning the best proposal for using 
control technology and taking other 
steps, such as purchasing offsets, to 
meet environmental requirements. If 
you determine that all of the options 
that are available to you are insuffi¬ 
cient to meet environmental require¬ 
ments, and EPA or the State has 
denied the environmental permit ap¬ 
plication you submitted, you should 
apply for an environmental exemp¬ 
tion. If. however, you determined that 
options are available which would 
allow compliance with environmental 
regulations, but the cost of using an 
alternate fuel and complying with en¬ 
vironmental regulations substantially 
exceeds the cost of using imported oil. 
you should apply for a lack of alter¬ 
nate fuel supply exemption (which 
contains the cost test) and not an envi¬ 
ronmental exemption. 

(1) Geographic considerations for 
new electric powerplants. (1) Utilities 
have a great deal of flexibility in 
where they site powerplants to serve 
customer demand. This flexibility is 
due to extensive transmission systems, 
interconnections, and agreements to 
buy power from other utilities. Conse¬ 
quently. the Act requires that for 
many permanent exemptions you 
must demonstrate that you are unable 
to comply with a prohibition, not only 
at your proposed site, but also at any 
reasonable alternative sites. You must 
examine reasonable alternative sites 
with respect to the following perma¬ 
nent exemptions: lack of alternate fuel 
supply, site limitations, environmental 
requirements, inability to obtain ade¬ 
quate capital. State or local require¬ 
ments. and intermediate load electric 
powerplants. 

(2) Except in the case of the peak¬ 
load or cogeneration exemption, the 
Act also requires that you show that 
there is no alternate supply of electric 
power to the one you are proposing. 
This means that you must demon¬ 
strate to us that you could not pur¬ 
chase electricity, or construct and op¬ 
erate an alternate fuel supply power- 
plant, at a cost which does not sub¬ 
stantially exceed the cost of using im¬ 


ported oil to meet your customer 
demand. 

(3) Therefore, to prepare a petition 
for most permanent exemptions ade¬ 
quate for our review you must exam¬ 
ine all geographic areas where a plant 
could be sited within the cost criteria 
of these regulations, and you must 
provide information on the capacity 
construction plants of your electrical 
region and beyond. You may not arbi¬ 
trarily limit your examination to sites 
within your own utility service area. 
By coordinated planning on an electri¬ 
cal region basis you can generally 
carry out the policy of the statutory 
prohibitions. In appropriate instances, 
however, you may have to evaluate al¬ 
ternative sites in other electrical re¬ 
gions. 

(4) We intend to evaluate reliability 
on the basis of electrical regions. We 
intend to treat powerplant operations 
within an electrical region as if they 
were part of one large utility system. 

(j) Suitability of equipment (1) We 
plan to limit the amount of oil and gas 
consumed as the result of any exemp¬ 
tion for an electric powerplant to the 
minimum consistent with the purpose 
of the exemption and the overall 
thrust of the Act. The construction of 
a particular type of fuel burning 
equipment leads to a generally known 
level of use based upon the economics 
of operating that equipment. There¬ 
fore. ERA may take into consideration 
the type of equipment proposed by 
the applicant in evaluating an exemp¬ 
tion request. 

(2) For both the peakload and reli¬ 
ability exemption, we will favor con¬ 
struction of combustion turbines as 
opposed to other types of generating 
equipment. Combustion turbines have 
historically been used to serve peak¬ 
load demand and would generally be 
the most economic units within the 
1500 hours per year operation restric¬ 
tion of the Act. 

(3) Although the reliability exemp¬ 
tion is a permanent exemption, its 
purpose is to cover a temporary condi¬ 
tion. It is important that generation 
capacity be adequate to avoid brown¬ 
outs. but at the same time it is impor¬ 
tant that new oil or gas fired units not 
be constructed if they will operate at 
high capacity factors throughout their 
entire useful lives. Combustion tur¬ 
bines can be constructed in a relatively 
short period of time and thereby meet 
generating capacity requirements. 

(4) In addition, we expect that con¬ 
struction of combustion turbines will 
reduce the long run use of oil or gas. 
Although combustion turbines have 
higher heat rates than combined cycle 
or steam plants, their higher oper¬ 
ational costs will probably limit the 
hours of their operation and therefore 
result in a net oil savings. Combustion 
turbines are generally the last units to 


be dispatched whereas combined cycle 
units could serve both intermediate 
and base load requirements. 

(k) Solar energy. In the interests of 
encouraging the development and in¬ 
creased use of solar energy, we will 
allow scarce fuel resources (natural 
gas and petroleum) to be used, at rea¬ 
sonable levels, as the back up fuels in 
solar powered facilities. We will review 
the use of mixtures of solar energy 
and pertroleum or natural gas under 
the permanent mixtures exemption. 

(l) NEPA compliance. (1) We will 
support our decision with respect to 
the grant or denial of a petition for 
most permanent exemptions with ap¬ 
propriate NEPA documentation. 
These documents may be (i) an Envi¬ 
ronmental Impact Statement (EIS), 
where the proposed action is deemed a 
major Federal action significantly af¬ 
fecting the quality of the human envi¬ 
ronment; (ii) an environmental assess¬ 
ment (EA). where it is unclear wheth¬ 
er an EIS is required; or (iii) an inter¬ 
nal ERA memorandum where, prior to 
preparing an EA. it is clear, in our 
view, that no EIS is required. An EA 
would be followed by either prepara¬ 
tion of an EIS or a finding that the 
proposed action is not a major Federal 
action significantly affecting the qual¬ 
ity of the human environment. 

(2) We will require petitioners for 
most permanent exemptions to pre¬ 
pare an environmental impact analysis 
pursuant to §502.16 of these regula¬ 
tions (the Environmental Impact 
Analysis Chapter of the Fuels Deci¬ 
sion Report). We intend to Indepen¬ 
dently verify, to the extent feasible 
and appropriate, any information in 
the petitioner’s Fuels Decision Report 
which is used or relied on in an EA or 
EIS. 

§ 300.2 Definitions. 

This section defines certain terms 
utilized throughout these regulations 
unless otherwise expressly provided 
for or demanded by the regulations. 
The use of the male gender is to in¬ 
clude female; the use of singular to in¬ 
clude plural. 

(a) General definitions. For pur¬ 
poses of this Part and Parts 501, 502. 
503, 504. 505, and 506 the terms listed: 

(1) “Acquisition” means physical re¬ 
ceipt of an item at the facility site and 
does not include mere transfer of title 
or ownership. 

(2) “The Act” and “FUA” mean the 
Powerplant and Industrial Fuel Use 
Act of 1978. 

(3) “Action” means a prohibition, by 
rule or order, in accordance with sec¬ 
tions 202, 301(b) and (c), 302(a) and 
(b), 401, 402, and 405 of the Act; an 
order granting or denying an exemp¬ 
tion in accordance with sections 211, 
212, 311, and 312 of the Act; a modifi¬ 
cation or rescission of any such order. 
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or rule; an interpretation; a notice of 
violation; a remedial order; a ruling 
issued; or a rulemaking undertaken by 
DOE. 

(4) “Affiliate”. when used in relation 
to person, means another person who 
controls, is controlled by. or is under 
common control with, such person. 

(5) '•Aggrieved*’, for purposes of ad¬ 
ministrative proceedings, describes 
and means a person [with an interest 
sought to be protected under the 
DEO A, or the Act] who is adversely 
affected by an action proposed or un¬ 
dertaken by DOE. 

(6) “Air pollution control agency’* 
means any of the following: 

(i) A single State agency designated 
by the Governor of that State as the 
official State air pollution control 
agency. 

Cii) An agency established by two or 
more States and having substantial 
powers or duties pertaining to the pre¬ 
vention and control of air pollution. 

(iii) A city, county, or other local 
government, health authority, or, In 
the case of any city, county, in which 
there is an agency other than the 
health authority charged with respon¬ 
sibility for enforcing ordinances or 
laws relating to the prevention and 
control of air pollution, such other 
agency, or 

(iv) An agency of two or more mu¬ 
nicipalities located in the same State 
or in different States and having sub¬ 
stantial powers or duties pertaining to 
the prevention and control of air pol¬ 
lution. 

(7) **Alternate fuel” means electric¬ 
ity or any fuel, other than natural gas 
or petroleum. The term includes— 

(i) Coal; 

(ii) Solar energy; 

(iii) Petroleum coke, shale oil, urani¬ 
um, biomass, and municipal, industri¬ 
al, or agricultural wastes, wood and re¬ 
newable and geothermal energy 
sources; 

(iv) Liquid, solid, or gaseous waste 
byproducts of refinery or Industrial 
operations which are commercially un¬ 
marketable. either by reason of qual¬ 
ity or quantity, 

(v) Any fuel derived from an alter¬ 
nate fuel; and 

(vi) Waste gases from industrial op¬ 
erations. 

(8) “Applicable environmental re¬ 
quirements” includes—(i) Any stand¬ 
ard, limitation, or other requirement 
established by or pursuant to Federal 
or State law (including any final order 
of any Federal or State court) applica¬ 
ble to emissions of environmental pol¬ 
lutants (including air and water pol¬ 
lutants) or disposal of solid waste resi¬ 
dues resulting from the use of coal or 
other alternate fuels or natural gas or 
petroleum as a primary energy source 
or from the operation of pollution con¬ 
trol equipment in connection with 
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such use. taking into account any vari¬ 
ance of law granted or issued in ac¬ 
cordance with Federal law or in ac¬ 
cordance with State law to the extent 
consistent with Federal law; and 

(ii) Any other standard, limitation, 
or other requirement established by. 
or pursuant to, the Clean Air Act. the 
Clean Water Act, the resource Conser¬ 
vation and Recovery Act, or the Na¬ 
tional Environmental Policy Act of 
1969. Such term does not include, how¬ 
ever, local laws, ordinances, or regula¬ 
tions of whatever kind or purpose 
unless they are explicitly based upon 
or part of pertinent Federal or State 
laws, standards. limitations, or other 
environmental requirements. 

(9) “Base load powerplant” means a 
powerplant the electric generation of 
which in Kilowatt hours exceeds, for 
any 12-calendar-month period, such 
powerplant*s design capacity multi¬ 
plied by 3,500 hours. 

(10) "Btu” means British thermal 
unit. 

(11) “Clean Air Act” means the 
Clean Air Act, as amended, 42 U.S.C. 
7401 et seq. (1970), as amended by 
Pub. L. 93-319, 88 Stat. 246. and Pub. 
L. 95-91, 91 Stat. 685. 

(12) “Coal” means anthracite, bitu¬ 
minous and sub-bituminous coal, lig¬ 
nite. and any fuel derivative thereof. 

(13) “Cogeneration facility” means 
an electric powerplant or a major fuel 
burning Installation which produces 
(i) electric pow’er and (ii) any other 
form of useful energy (such as steam, 
gas or heat) which is, or will be, used 
for industrial, commerial, or space 
heating purposes. 

(14) “Combined cycle unit” means 
an electric power generating unit that 
consists of a combination of one or 
more combustion gas turbine units 
and one or more steam turbine units 
with the required energy input of the 
steam turbine(s) provided by the ap¬ 
proximately matched to the energy in 
the exhaust gas from the combustion 
turbine unit(s). Use of small amounts 
of supplemental firing for the steam 
turbine does not preclude the unit 
from being a combined cycle unit. 

(15) “Conference” means an infor¬ 
mal meeting, incident to any proceed¬ 
ing. between DOE and any interested 
person. 

(16) “Construction” means substan¬ 
tial physical onsite construction or re¬ 
construction of an electric powerplant 
or major fuel burning installation 
which constitutes more than clearance 
of a site or installation of foundation 
pilings. 

(17) “Costs” means total costs, both 
operating and capital, incurred over 
the estimated remaining useful life of 
an electric powerplant or major fuel 
burning installation, discounted to the 
present pursuant to rules established 


in parts 503. 504. 505, and 506 of these 
regulations. 

(18) “Delayed compliance order” 
means an order issued by the Adminis¬ 
trator of EPA in accordance with sec¬ 
tion 113(d)(5) of the Clean Air Act al¬ 
lowing for delayed compliance with 
any air pollution requirement under 
any applicable implementation plan 
for an initial period not extending 
beyond December 31. 1980 and an ad¬ 
ditional period not extending beyond 
December 31, 1985. 

(19) “Design capacity or capability” 
is a defined in subsection (c) of this 
section. 

(20) “DOE” or “the Department” 
means the United States Department 
of Energy, as defined in sections 201 
and 301(a) of the Department, of 
Energy Organization Act, including 
the Secretary of Energy of his desig¬ 
nee. 

(21) “DEOA” means the Department 
of Energy Organization Act (Pub. L. 
95-91) (42 U.S.C. 7101 et seq.), as im¬ 
plemented by E.O. 12009 (42 F.R. 
40267). 

(22) “Document” Includes any peti¬ 
tion, application or part thereof. 

(23) “Discount rate” means— 

(i) After tax cost of capital for in¬ 
stallations; 

(ii) Before tax cost of capital for 
powerplants. 

(24) “Duly authorized representa¬ 
tive” means a person who has been 
designated to appear before DOE in 
connection with a proceeding on 
behalf of a person interested in or ag¬ 
grieved by that proceeding. The ap¬ 
pearance may consist of the submis¬ 
sion of applications, petitions, re¬ 
quests, statements, memoranda of law, 
other documents, or of a personal ap¬ 
pearance, oral communication, or any 
other participation in the proceeding. 

(25) “Electric powerplant” and 
“powerplant” man any stationary elec¬ 
tric generating unit, consisting of a 
boiler, a combustion turbine unit, or a 
combined cycle unit, which produces 
electric power for purposes of sale or 
exchange and— 

(i) Has the design capability of con¬ 
suming any fuel (or mixture thereof) 
at a fuel heat input rate of 100 million 
Btu’s per hour or greater, or 

(ii) Is in a combination of two or 
more electric generating units which 
are located at the same site and which 
in the aggregate have a design capabil¬ 
ity of consuming any fuel (or mixture 
thereof) at a fuel heat input rate of 
250 million Btu's per hour or greater. 

(26) “Electric generating unit” does 
not include— 

(i) Any electric generating unit sub¬ 
ject to the licensing jurisdiction of the 
Nuclear Regulatory Commission; and 

(ii) Any cogeneration facility, less 
than half of the annual electric power 
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generation of which is sold or ex¬ 
changed for resale. 

(27) “Electric region” is a defined in 
subsection (b) of this section. 

(28) “Electric utility” means any 
person, including any affiliate, or Fed¬ 
eral agency, who sells electric power. 

(29) “EPA” means the Environmen¬ 
tal Protection Agency. 

(30) “ERA” means the Economic 
Regulatory Administration of the De¬ 
partment of Energy. 

(31) “Existing boiler” means any 
boiler other than a new boiler. 

(32) “Existing powerplant or MFBI” 
means any powerplant or MFBI other 
than a new powerplant or MFBI. 

(33) “FERC” means the Federal 
Energy Regulatory Commission. 

(34) “Fluidized bed combustion'' 
means combustion of fuel in connec¬ 
tion with a bed of inert material, such 
as limestone or dolomite, which is held 
in a fluid-like state by the means of air 
or other gases being passed through 
such materials. 

(35) “FTC” means the Federal Trade 
Commission. 

(36) “High-priority user,” for pur¬ 
poses of section 312(j) of the Act 
means any residential user of natural 
gas, or any commercial user whose 
consumption of natual gas on a peak 
day is less than 50 Mcf. 

(37) “Installation" means “major 
fuel burning installation.” 

(38) “Intermediate load powerplant” 
means a powerplant (other than a 
peakload powerplant). the electrical 
generation of which in kilowatt hours 
does not exceed, for any 12-calendar- 
month period, such powerplant’s 
design capacity multiplied by 3,500 
hours. 

(39) “Internal combustion engine” 
means a heat engine in which the com¬ 
bustion that generates the heat takes 
place inside the engine proper. 

(40) “Interpretation” means a writ¬ 
ten statement issued by the DOE Gen¬ 
eral Counsel, or his delegate, in re¬ 
sponse to a written request, that ap¬ 
plies the regulations, rulings and other 
precedents previously issued by the 
FEA or DOE to the particular facts of 
a prospective or completed act or 
transaction. 

(41) “Local distribution company." 
for the purposes of section 401 of the 
Act, means any person engaged in the 
business of transportation or local dis¬ 
tribution of natural gas and the sale of 
natural gas for ultimate consumption. 

(42) “Loss of load” means the 
number of hours per year during 
which the total demand for electricity 
within the region could exceed the 
available supply of generation capac¬ 
ity to the region. See § 503.39. 

(43) “Major fuel burning installa¬ 
tion,” “installation” and “MFBI” 
mean a stationary unit consisting of a 
boiler, combustion turbine unit, com¬ 


bined cycle unit, or internal combus¬ 
tion engine, including an internal com¬ 
bustion engine used for generation of 
electricity, which— 

(i) (A) Has a design capability of 
consuming any fuel, or mixture there¬ 
of, at a fuel heat input rate of 100 mil¬ 
lion Btu*s per hour or greater; or 

(B) Is in a combination of two or 
more such units which are located at 
the same site and which in the aggre¬ 
gate have a design capability of con¬ 
suming any fuel, or mixture thereof, 
at a fuel heat input rate of 250 million 
Btu's per hour or greater. 

(ii) In determining whether units are 
at the same site for purposes of defin¬ 
ing “new major fuel burning installa¬ 
tions,” ERA will presume that units 
within 10 miles of each other are lo¬ 
cated at the same site. 

(iii) “Major fuel burning installa¬ 
tion," “installation,” and MFBI do not 
include— 

(A) Any electric powerplant; or 

(B) Any pump or compressor used 
solely in connection with the produc¬ 
tion, gathering, transmission, storage, 
or distribution of gases or liquids, but 
only if there is certification to ERA of 
such use. 

(44) “Mcf” means 1.000 cubic feet of 
natural gas. 

(45) “MFBI” means “major fuel 
burning installation.” 

(46) “Minimum peakload require¬ 
ment for any calendar year” means, 
for purposes of section 501 of the Act, 
and section 507 of these regulations 
governing the System Compliance 
Option, the total kilowatt hours gener¬ 
ated during the calendar year by natu¬ 
ral gas on the applicant electric utility 
company system divided by the aggre¬ 
gate capacity of all the electric power- 
plants in such system but not to 
exceed 1,500 full-load hours per year. 

(47) “Mixture” when used in relation 
to fuels used in a unit, means a mix¬ 
ture of petroleum or natural gas and 
an alternate fuel, or a combination of 
such fuels used simultaneously or al¬ 
ternately in such unit. 

(48) “Natural gas” is as defined in 
paragraph (d) of this section. 

(49) “NEPA” means the National 
Environmental Policy Act of 1969, 42 
U.S.C. 4321, et seq. 

(50) “New boiler” means any boiler 
for which there was not a commitment 
for construction or acquisition as of 
the date of the publication under sec¬ 
tion 701(b) of the Act of the proposed 
rule or order establishing the prohibi¬ 
tion. 

(51) “New electric powerplant” 
means a stationary unit consisting of a 
boiler, combustion turbine unit or 
combined cycle unit which— 

(i) (A) Has a design capacity of con¬ 
suming any fuel (or mixture thereof) 
at a fuel heat input rate of 100 million 
Btu's per hour or greater; or 


(B) Has in combination with all 
other units at the same site, whether 
new or existing, an aggregate design 
capability of consuming any fuel (or 
mixture thereof) at a fuel heat rate 
input rate of 250 million Btu's an hour 
or greater. For purposes of this clause, 
there shall be excluded any unit which 
has a design capability to consume any 
fuel (including any mixture thereof) 
that does not equal or exceed 50 mil¬ 
lion Btu’s per hour, and 

(ii) (A) Which was not operational as 
of April 20, 1977; or 

(B) Which since April 20. 1977, has 
been reconstructed or refurbished or 
added to, to the extent that the cost of 
such reconstruction, refurbishment, or 
addition equals or exceeds 50 percent 
of the price of replacement unit; or 

(C) Which has been moved from one 
site to another since November 9, 1978. 

(iii) The term “new electric power- 
plant” does not include any unit 
deemed existing under part 515 of this 
title. 

(52) “New major fuel burning instal¬ 
lation” means a stationary unit con¬ 
sisting of a boiler, combustion turbine 
unit, combined cycle unit, or internal 
combustion engine, including an inter¬ 
nal combustion engine, used for the 
generation of electricity which— 

(i) (A) Has a design capacity of con¬ 
suming any fuel (or mixture thereof) 
at a fuel heat input rate of 100 million 
Btu’s per hour or greater; or 

(B) Has in combination with all 
other units at the same site, whether 
new or existing, an aggregate design 
capability of consuming any fuel (or 
mixture thereof) at a fuel heat input 
rate of 250 million Btu’s an hour or 
greater. For purposes of this clause, 
there shall be excluded any unit which 
has a design capability to consume any 
fuel (including any mixture thereof) 
that does not equal or exceed 50 mil¬ 
lion Btu’s per hour, and 

(ii) (A) Which was not operational as 
of April 20. 1977; or 

(B) Which since April 20, 1977, has 
been reconstructed or refurbished or 
added to, to the extent that the cost of 
such reconstruction, refurbishment, or 
addition equals or exceeds 50 percent 
of the price of a replacement unit; or 

(C) Which has been moved from one 
site to another since November 9. 1978. 

(iii) The term “new major fuel burn¬ 
ing installation” does not include any 
unit deemed existing under part 515 of 
this Title. 

(53) “Non-boiler” means any station¬ 
ary unit which is’ not a boiler and 
which consist of either a combustion 
turbine unit, combined cycle unit, or 
internal combustion engine. 

(54) “Notice of violation” means a 
written statement issued to a person 
by ERA that states on or more alleged 
violations of the provisions of parts 
500, 501, 502, 503, 504, 505, 506, and 
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515 of this Chapter or any order or ru¬ 
lemaking issued pursuant thereto. 

(55) “Offset’' means an emission re¬ 
duction obtained from existing sources 
by new or modified major sources. 
These emission reductions are greater 
than the SIP requirements for exist¬ 
ing sources. In areas where the Na¬ 
tional Ambient Air Quality Standards 
(NAAQS) are not being met (Non-At¬ 
tainment Areas), new or modified* 
sources, after the application of 
Lowest Achievable Emission Require¬ 
ments (LAER), must obtain emission 
reductions from existing sources so 
that no pollutant for which a NAAQS 
is being violated will be emitted. In 
areas where the NAAQS is being met 
(Prevention of Significant Deteriora¬ 
tion Areas), a new or modified major 
source, after the application of Best 
Available Control Technology (BACT) 
may obtain emission reductions from 
existing sources where an allowable in¬ 
crement for emissions is less than 
needed for constructing a new plant or 
modifying an existing plant. 

(56) “Order” means a written direc¬ 
tive issued by ERA pursuant to Parts 
500, 501, 502, 503, 504, 505, 506, and 
515 of this Chapter. 

(57) “Outdoor lighting”, for the pur¬ 
pose of section 501 of the Act, means 
lighting by any stationary source 
which is not located inside a building. 

(58) “Peakload powerplant” means a 
powerplant the electrical generation 
of which in kilowatt hours does not 
exceed, for any 12-calendar-month 
period, such powerplant’s design ca¬ 
pacity multiplied by 1,500 hours. 

(59) “Person” means any— 

(i) Individual corporation, company, 
partnership, association, firm, institu¬ 
tion, society, trust, joint venture, or 
joint stock company; 

(ii) Any State, the District of Colum¬ 
bia. Puerto Rico, and any territory or 
possession of the United States, 

(iii) Any agency or instrumentality 
(including any municipality) thereof, 
or 

(iv) A parent and the consolidated 
and unconsolidated entities (if any) 
which it directly or indirectly controls. 

(60) “Petroleum” is as defined in 
subsection (e) of this section. 

(61) "Petition” means the formal re¬ 
quest for an exemption submitted to 
ERA under parts 503. 504. 505, and 506 
of these regulations, which includes 
the Fuels Decision Report, appropri¬ 
ate forms, and other information per¬ 
taining to eligibility and evidentiary 
requirements as stated in these regula¬ 
tions. 

(62) “Pipeline”, for purposed of sec¬ 
tion 103(b) of the Act, means any in¬ 
terstate pipeline or local distribution 
company. 

(63) “Pipeline company”, for the 
purposes of section 401 of the Act, 
means any person engaged in the busi¬ 


ness of transporting natural gas by 
pipeline other than as a local distribu¬ 
tion company. 

(64) “Powerplant” means “electric 
powerplant.” 

(65) “Product or process require¬ 
ments” means that product or process 
for which the use of an alternate fuel 
is not technically feasible due to the 
necessity to maintain satisfactory con¬ 
trol of product quality and for which 
the substitution of steam is not techni¬ 
cally feasible due to process require¬ 
ments. 

(66) “Primary energy source” means 
the fuel or fuels used for normal oper¬ 
ation by any existing or new electric 
powerplant or major fuel required for 
unit ignition startup, testing, flame 
stabilization and control uses, and 

(i) Minimum amounts of fuel re¬ 
quired for unit ignition startup, test¬ 
ing, flame stabilization and control 
uses, and 

(ii) Minimum amounts of fuel re¬ 
quired to alleviate or prevent unantici¬ 
pated equipment outages and emer¬ 
gencies directly affecting health, 
safety or welfare which would result 
from electric power outages. 

(67) “Proceeding” means a process 
and activity, and any part thereof, in¬ 
stituted by DOE, either on its own ini¬ 
tiative or in response to an applica¬ 
tion, complaint, petition or request 
submitted by the owmer or operator of 
a powerplant, major fuel burning in¬ 
stallation, or any other person that 
may lead to an action by DOE. 

(68) “Prohibition order” means— 

(i) An order issued pursuant to sec¬ 
tions 202(b), 301 (b) and (c). 302 (a) 
and (b), and 401 of the Act that pro¬ 
hibits a powerplant or major fuel- 
burning installation or a boiler used 
for space-heating purposes from burn¬ 
ing natural gas or petroleum products 
as its primary energy source; or 

(ii) An order issued pursuant to sec¬ 
tion 301(c) and 302(b) of the Act that 
prohibit excessive use of natural gas 
or petroleum in mixtures burned by a 
powerplant or major fuel-burning in¬ 
stallation as its primary energy source. 

(69) “Remedial order” means a direc¬ 
tive issued by ERA requiring a person 
to cease a violation or to eliminate or 
to compensate for the effects of a vio¬ 
lation or both. 

(70) “Residence”, for the purposes of 
section 402 of the Act, means any 
single or multiple family dwelling unit, 
including commonly held areas associ¬ 
ated with any such unit. 

(71) “SIP” means State Implementa¬ 
tion Plan as required by section 110 of 
the Clean Air Act to insure that Na¬ 
tional Ambient Air Quality Standards 
will be attained and maintained. 

(72) “Site limitation”, when* used 
with respect to any powerplant or in¬ 
stallation, means a specific physical 
limitation associated with a particular 


site which relates to the use of an al¬ 
ternate fuel as a primary energy 
source for the powerplant or installa¬ 
tion, such as— 

(i) Inaccessibility to alternate fuels; 

(ii) Lack of transportation facilities 
for alternate fuels; 

(iii) Lack of adequate facilities for 
the handling, use, and storage of alter¬ 
nate fuels; 

(iv) Lack of adequate land or faci- 
lites for the control or disposal of 
wastes from such powerplant or instal¬ 
lation, including lack of pollution con¬ 
trol equipment or devices necessary to 
assure compliance with applicable en- 
vimomental requirements; and 

(v) Lack of an adequate and reliable 
supply of water, including water for 
use in compliance with applicable envi¬ 
ronmental regulations. 

(73) “State regulatory authority” 
means any State agency which has 
ratemaking authority with respect to 
the sale of electricity by any State-reg¬ 
ulated electric utility. 

(74) “Statement of general policy” 
means a written statement issued by 
ERA and published in the Federal 
Register in a form to be codified in 
section 500. 

(75) “Synthetic fuel” means any syn¬ 
thetic fuel derived from an alternate 
fuel and does not include synthetic 
fuels derived from petroleum or natu¬ 
ral gas. 

(76) “Turbine or combustion tur¬ 
bine” means an electric power generat¬ 
ing unit that is a combination of a 
rotary engine driven by a gas under 
pressure that is created by the com¬ 
bustion of any fuel, with an electric 
power generator driven by the engine. 

(77) “Wetlands areas” means, for 
purposes of section 103(a)(12) of the 
Act, those geographical areas designat¬ 
ed as wetlands areas by State or local 
environmental regulatory authorities, 
or in the absence of any such geo¬ 
graphic designation, those areas that 
are inundated by surface or ground 
water with a frequency sufficient to 
support, and under normal circum¬ 
stances does or would support, a prev¬ 
alence of vegetation or aquatic life 
that requires saturated, seasonally 
saturated or tidally saturated soil con¬ 
ditions for growth or reproduction. 

(b) Electric region—Electric region 
groupings for reliability measurements 
with regard to the Powerplant and In¬ 
dustrial Fuel Use Act of 1978. (1) The 
following is a list of electric regions for 
use with regard to the Powerplant and 
Industrial Fuel Use Act of 1978. The 
regions are identified by FERC (DOE) 
power supply areas as authorized by 
section 202(a) of the Federal Power 
Act except where noted. They will be 
reviewed annually by the Economic 
Regulatory Administration. Each 
grouping meets one or more of the fol¬ 
lowing criteria; 
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(i) Existing centrally dispatched 
pools and hourly power brokers; 

(ii) Systems with joint planning and 
construction agreements: 

(iii) Systems with coordination 
agreements in the areas of— 

(A) Generation reseve and system re¬ 
liability criteria 

(B) Capacity and energy exchange 
policies 

(C) Maintenance scheduling 

(D) Emergency procedures for deal¬ 
ing with capacity or fuel shortages; 

(iv) Systems within the same Nation¬ 
al Electric Reliability Council (NERC) 
region with historical coordination 
policies. 

The Power Supply Areas (PSA's), re¬ 
ferred to in the definition of electric 
regions, were first defined by the Fed¬ 
eral Power Commission in 1936. The 
most recent reference to them is given 
in the 1970 National Power Survey. 
Vol. I. Pg. 1-3-16. In cases where an 
petitioner finds an ambiguity in a re¬ 
gional assignment he shall consult 
with ERA for an official determina¬ 
tion. 


(2> Electric Region Groupings 


<0 Allegheny Power 
System (APS). 

(ID American Electric 
Power System < AEP). 
(Ill) New England 
Planning Pool 
(NKPOOL). 

(Iv) New York Planning 
Pool (NYPP). 

(v) Pennsylvania-New 
Jersey-Maryland 
Interconnection (PJM). 
(vl) Commonwealth 
Edison Co. 

(vll) Florida 
Coordination Group 
(FCG). 

(viil) Middle South 
Utilities. 

dx) Southern Co.. 

<x> Gulf States Group__ 

(xi) Tennessee Valley 
Authority <TVA). 

(xli) Vlrginla-Carolina 
Group (VACAR). 

(xlli) Central Area Power 
Coordination Group 
(CAPCO). 


(xivi Cincinnati. 
Columbus. Dayton 
Group (CCD). 


(xv> Kentucky Group...... 

(xvi> Indiana Group..... 

(xvii) Illinois-Missouri 
GroupAILLMO). 

(xvtli) Michigan Electric 
Coordinated Systems 
(MECS). 

(xlx) Wisconsin-Upper 
Michigan Group 
(WUMS). 

<xx) Mid-Continent Area 
Power Pool (MAPP). 
(xxl) Missouri-Kansas 
Group (MOKAN). 

(xxil) Oklahoma Group... 
(xxili) Texas 
Interconnected 
Systems (TIS). 


DOE < FERCi power 
supply arras 
7. except Duquesne 
Light Co. 

Entire AEP System. 
1 . 2 . 


3.4. 
5. 6. 


14. 

24. 


25. 

22. 23. 

35. 

20 . 

18. 2!. 

Cleveland Electric 
Illuminating Co.. 
Toledo Edison Co.. 
Ohio Edison Co.. 
Duquesne Light Co. 
Cincinnati Gas 6c 
Electric Co.. Columbus 
6c Southern OlUo 
Electric Co.. Dayton 
Power 6c light Co. 

19 . 

Indiana utilities except 
AEP. 

IS. 40. 

11 . 


13. 


16. 17. 26. 27 . 28. 

29. 24. 

33. 36. 

37. 38. 


(xxiv) Rocky Mountain 
Power Pool (RMPP). 
(xxv) Northwest Power 
Pool (NWPP). 

(xxvi) Arizona-New 
Mexico Croup. 

(xx vll) Southern 
California-Neva da. 
(xxvill) Northern 
California-Nevada. 
(xxix) Alaska... 


DOE (FERO power 
supply areas 

31. 32. 

30. 41. 42. 43. 44. 45. 

39. 48 within Arizona. 

47. 48 In Nevada and 
California. 

46. 

49. 


(c) Design capacity . [Reserved for 
FERC promulgation of rules] 

(d) Natural gas. "Natural gas" 
means any fuel consisting In whole or 
in part of natural gas; liquid petro¬ 
leum gas; synthetic gas derived from 
petroleum or natural gas liquids; or 
any mixture of natural gas and syn¬ 
thetic gas. except as designated in sub- 
paragraph (lXiv) below. 

(1) Natural gas does not include— 

(i) Natural gas which is commercial¬ 
ly unmarketable either by reason of 
quality or quantity. Gas in commer¬ 
cially unmarketable when production 
from the well(s) docs not provide ade¬ 
quate revenue to pay the operating ex¬ 
penses of production and distribution. 

(ii) Natural gas produced by the user 
from a well acquired by the user prior 
to July 18, 1977 1 the maximum effi¬ 
cient rate production rate of which is 
less than 250 million Btu's per day. 
For purposes of this subparagraph— 

(A) "Produced by the user" means 
that the user must own a working 
(mineral) interest in the gas being pro¬ 
duced from the subject well(s). 

(B) "Maximum efficient production 
rate" means that rate at which pro¬ 
duction may be sustained without 
damage to the reservoir or the rate 
which may be sustained without 
damage to the ultimate recovery of 
gas through the well. 

(iii) Synthetic gas, derived from an 
alternate fuel which is not mixed with 
natural gas; or 

(iv) Natural gas for which the person 
proposing to use the gas certifies to 
ERA that: 

(A) Such person owns, or is entitled 
to receive, at the point of manufac¬ 
ture. synthetic gas derived from coal 
or another alternate fuel; 

(B) The Btu content of such syn¬ 
thetic gas is equal to or greater than 
the Btu content of the natural gas to 
be covered by this subsection by 
reason of such certifidSttion, plus the 
approximate Btu content of any natu¬ 
ral gas consumed or lost in transporta 
tion; 

(C) Such person delivers, or arranges 
for the delivery of. such synthetic gas 
to a pipeline or pipelines which by 
transport or displacement are capable 
of delivering such synthetic gas, mixed 
with natural gas, to such person; and 


‘Note.— July 18. 1977, is the date which 
the House of Representatives pased the pro¬ 
vision introducing the maximum efficient 
production rate of 250 million BLu*s per day 
Into the proposed legislation. 


(D) All necessary permits, licenses, 
or approval from appropriate Federal. 
State, and local agencies (including 
Indian tribes) have been obtained for 
construction and operation of the fa¬ 
cilities for the manufacture of the syn¬ 
thetic gas involved, except that for 
purposes of the prohibition under Sec¬ 
tion 201(2) of the Act against power- 
plants being constructed without the 
capability of using coal or the con¬ 
struction of such synthetic gas facili¬ 
ties shall be required under this sub- 
paragraph to be certified and docu¬ 
mented. 

(2) The application of subparagraph 
(1 )(iv) with respect to the use of natu¬ 
ral gas by any powerplant or major- 
fuel burning installation is conditioned 
on the person using such natural gas 
submitting to ERA a report not later 
than 1 year after certification is made 
under subparagraph (lXiv) and annual 
thereafter, containing the following 
information: 

(i) The source, amount, quality, and 
point of delivery to the pipeline of the 
synthetic gas to which subparagraph 
(l)(iv) applied during the annual 
period ending with the calendar 
month preceding the date of such 
report; and 

(ii) The amount, quality, and point 
of delivery by the pipeline to such 
person of the natural gas covered by 
subparagraph (l)(iv) which is used by 
such person during such annual 
period. 

(3) In the case of any boiler subject 
to a prohibition under section 401 of 
the Act, the preceding provisions of 
this subsection shall apply with re¬ 
spect to such boiler to the same extent 
and in the same manner as they apply 
in the case of major fuel-burning in¬ 
stallations. 

(e) Petroleum. "Petroleum" means 
crude oil and products delivered from 
crude oil, other than— 

(1) Synthetic gas derived from crude 
oil and its derivatives; 

(2) Liquid petroleum gas; 

(3) Petroleum coke or waste gases 
from nonrefinery industrial oper¬ 
ations; and 

(4) Liquid, solid, or gaseous byprod¬ 
ucts of refinery operations which are 
commercially unmarketable by reason 
of— 

(i) Quality, where the byproducts, 
including components such as butane 
and propane which can be extracted 
from the byproducts, could not— 

(A) Reasonably be expected to be 
used in nonrefinery operations; and 

(B) Be produced and distributed at a 
price which would provide adequate 
revenue to pay the operating expenses 
of this production and distribution; or 

(ii) Quantity, where— 

(A) Insufficient or sporadic quanti¬ 
ties of the byproduct, including com¬ 
ponents such as butane and propane 
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which can be extracted from the by¬ 
products. are produced to maintain an 
adequate and reliable supply to a po¬ 
tential user, and 

(B) No dependable market exists for 
these byproducts, or components of 
the byproducts, which can support a 
price which will provide adequate rev¬ 
enue to pay the operating expenses of 
the production and distribution of the 
byproduct or its components. 

PART 501 —ADMINISTRATIVE PROCEDURES 
AND SANCTIONS 

Subpart A—General Provisions 

§ 501.1 Purpose and scope. 

Part 501 establishes the procedures 
ter be utilized and identifies the sanc¬ 
tions that are available in proceedings 
before the Department of Energy and 
the Economic Regulatory Administra¬ 
tion under Parts 501-506 of this Chap¬ 
ter. 

§ 501.2 Appearance before ERA. 

(a) If you are authorized to appear 
and participate in any proceeding re¬ 
lating to an order, rule, or petition for 
exemption, you may appear personal¬ 
ly. or a duly authorized representative 
may appear on your behalf. 

(b) Any petition, request or com¬ 
plaint filed by your duly authorized 
representative, must state that he is 
your duly authorized representative. 

(c) ERA may deny, temporarily or 
permanently, your privilege of partici¬ 
pating in ERA proceedings, including 
oral presentation, if ERA finds that 
you— 

(1) Have made false or misleading 
statements, either orally or in writing; 

(2) Have filed false affidavits or 
other writings; 

(3) Lack the specific authority to 
represent the person seeking an ERA 
action; or 

(4) Have disrupted or are disrupting 
a proceeding. 

§ 501.3 Filing of documents. 

(a) You have filed a document (for 
example, any application, request, 
complaint, or petition) with ERA 
when it has been accepted for filing. 
ERA will return any petition or docu¬ 
ment which is deemed incomplete. All 
documents and exhibits which are ac¬ 
cepted for filing become part of the 
ERA file and will not be returned. 

(b) Documents to be filed should be 
sent by mail or hand delivered. Docu¬ 
ments sent by wire or facsimile should 
be confirmed in writing, sent by mail, 
or hand delivered. 

(c) ERA will consider documents re¬ 
ceived after regular business hours to 
have been filed on the next business 
day. Regular business hours are 8 a.m. 
to 4:30 p.m.. Eastern time. 

(d) Address documents: Economic 
Regulatory Administration, Depart¬ 


ment of Energy. Code FUA, 2000 M 
Street NW., Washington, D.C. 20461 

§ 501.4 Computation of time. 

(a) Days. (1) When ERA computes 
time in days under these regulations, 
ERA will not include the day of the 
act (or default) from which a period of 
time begins to run. ERA will include 
the last day of the period, unless it is a 
Saturday. Sunday or legal holiday, in 
which case the period runs until the 
end of the next weekday that is not a 
Federal legal holiday. 

(2) ERA shall exclude Saturdays, 
Sundays or intervening Federal legal 
holidays from its computation of time 
when the period of time allowed or 
prescribed in the regulations is 7 days 
or less. 

(b) Additional time after service by 
mail Whenever DOE serves by mail 
an order, notice, interpretation or 
other document, specifying a time 
period for you to perform an act, re¬ 
frain from performing an act, or com¬ 
mence a proceeding, you may add 3 
days to the period prescribed. 

§ 501.5 Extension of lime. 

ERA may provide for an extension 
of time to file if you can show good 
cause for the extension. 

§ 501.6 Service. 

(a) DOE will serve all orders, notices, 
interpretations or other documents 
which it is required to serve, personal¬ 
ly or by certified mail unless otherwise 
provided in these regulations. 

(b) ERA will consider service upon 
your duly authorized representative to 
be service upon you. 

(c) Service by certified mail is effec¬ 
tive upon mailing. ERA will consider 
official United States Postal receipts 
from certified mailing as prima facie 
evidence of service. 

§ 501.7 General Tiling requirements. 

(a) Purpose and scope. This section 
applies to all documents you file with 
DOE. 

(b) Signing. (1) You or your duly au¬ 
thorized representative must sign and 
verify any petition, or other docu¬ 
ments that are required to be signed 
by these regulations. 

(2) If your authorized representative 
files any petition or other document, 
he must certify in the document that 
he is your duly authorized representa¬ 
tive. 

(c) Labeling. You should clearly 
label any petition or other document 
that you file with ERA, both on the 
document and on the outside of the 
envelope, according to the nature of 
the action involved (e.g.. •’Application 
for Exemption”). 

(d) Obligation to supply informa¬ 
tion. You are under a continuing obli¬ 
gation during any ERA proceeding in 


which you are involved to provide 
ERA with any new or newly discov¬ 
ered information that is relevant to 
that proceeding, including information 
relating to any document you file with 
any DOE or ERA office, relevant to 
the proceeding before ERA. 

(e) The same or related matters. If 
you file a petition, or other document 
requesting ERA action you must state 
whether, to the best of your knowl¬ 
edge, the same or a related issue, act 
or transaction has been or presently is 
being considered or investigated by 
any DOE office, other Federal agency, 
department or instrumentality; or a 
State municipal agency. You must also 
state whether you. or someone acting 
for you. have made contact with any 
employee of DOE regarding the same 
issue, act or transaction. If you have 
made contact, you must provide ERA 
with the name of the person contact¬ 
ed; whether the contact was verbal or 
in writing; the nature and substance of 
the contact; and the date or dates of 
the contact. 

(f) Confidential information/ 
number of copies to submit <1X0 If an 
individual or firm wishes to claim that 
some or all of the information con¬ 
tained in any document or application 
filed with the DOE is exempt from the 
mandatory public disclosure require¬ 
ments of the Freedom of Information 
Act (5 U.S.C. 552 (1970), as amended, 
or is information referred to in 18 
U.S.C. 1905 (1970), or is otherwise 
exempt by law from public disclosure, 
and wishes to request that DOE not 
disclose this information, he must file 
together with the document two 
copies of the document from which he 
has deleted the information claimed to 
be confidential. These two non-confi- 
dential copies must be clearly labeled 
as “confidential information deleted” 
copies. In addition, the individual or 
firm which claims confidentiality must 
indicate in the original document that 
it is confidential or contains confiden¬ 
tial information, and must file a con¬ 
cise statement of the justification for 
non-disclosure. If. for example, a claim 
is made that the information comes 
within the exemption in 5 U.S.C. 
552(b)(4) for trade secrets and com¬ 
mercial or financial information or is 
covered by 18 U.S.C. 1805, there must 
be a concise statement specifying why 
the information is privileged or confi¬ 
dential. 

(ii) If an individual or firm filing any 
document or application does not wish 
to claim confidentiality pursuant to 
subparagraph (l)(i) above he must 
submit in addition to the original, one 
copy of the document or application, 
except as provided elsewhere, and indi¬ 
cate on the original and the copy that 
there is nothing confidential in the 
document. 
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(2) DOE retains the right to make 
its own determination with regard to 
claim of confidentiality. In the event 
DOE makes a preliminary determina¬ 
tion that certain of the information 
claimed to be confidential should be 
released to the public, it shall send 
notice to the individual submitting the 
document of DOE's prel iminar y deci¬ 
sion to deny a claim of confidentiality 
in whole or in part, and provide five 
days for responding to that notice. In 
the event the DOE determines, after 
considering any response to its pre¬ 
liminary determination, to release in¬ 
formation which an applicant contin¬ 
ues to claim is confidential, the DOE 
will provide notice of such determina¬ 
tion, no less than 48 hours prior to 
public disclosure of the information. 

(3) Paragraph (f) does not apply 
where you submit a DOE or ERA form 
which contains its own instructions on 
requests for confidential treatment of 
information. 

(g) Separate applications, petitions 
or requests . If you are requesting an 
ERA action, you should submit a sepa¬ 
rate ducument for each action sought, 
utilizing the forms provided in these 
regulations, even if the application, 
petition, or request pertains to the 
same or a related issue, act or transac¬ 
tion. For purposes of this subsection, 
each exemption requested is a request 
for a separate action. 

§501.8 Filing fees. 

If you are submitting a petition 
which requires a filing fee, a check 
payable to the order of the United 
States Treasurer must accompany the 
petition before it will be accepted for 
filing. 

§ 501.9 Effective date of orders or rules. 

When ERA issues a rule or order 
under the Act, the rule or order will be 
effective as against all persons having 
notice of the rule or order, 60 calendar 
days after publication in the Federal 
Register, unless it is stayed, modified, 
.suspended, or rescinded. The rule or 
order is deemed to be issued on the 
date, on which it is signed by an au¬ 
thorized representative or ERA, unless 
the rule or order provides otherwise. 

§ 501.10 Order of precedence. 

If there is any conflict or inconsis¬ 
tency between the provisions of this 
part and any other provisions of Parts 
2002-2010 of this Chapter, the provi¬ 
sions of this part will control with re¬ 
spect to procedure. 

§ 501.11 Addresses for filing documents. 

(a)(1) This section provides you with 
the addresses for all petitions, forms, 
written communication and other doc¬ 
uments that you file. 

(2) The DOE National Office has fa¬ 
cilities for the receipt of transmissions 


via TWX and FAX to its offices at 
12th and Pennsylvania Avenue NW.. 
and 2000 M Street NW. (The FAX ma¬ 
chines are 3M full duplex 4- or 6- 
minute (automatic) and Dex 4100 
Graphic Science full duplex 3- or 6- 
mlnute (automatic).) For purposes of 
Parts 500, 501, 502, 503. 504. and 505 of 
this Chapter, all your transmissions 
should be to the machines at 2000 M 
Street NW., except those to be sent to 
the Office of General Counsel which 
you should transmit to the machines 
at 12th and Pennsylvania Avenue NW. 

FAX Numbers 

202-568-9304 (3M) (12th and Penn.) 
202-566-9864 (Dex) (12th and Penn.) 
202-254-6175 (3M) (2000 M Street) 
202-254-6461 <3M> (2000 M Street) 

202-254 -8906 (Dex) (2000 M Street) 

TWX Numbers 

710-822-1912 (12th and Penn.) 

710-822-9454 (2000 M Street) 

710-822-9459 (2000 M Street) 

(b) You should address documents to 
be filed with ERA as follows: Econom¬ 
ic Regulatory Administration, Depart¬ 
ment of Energy, Code FUA. Attn: 
(name of office to receive document, if 
known, and/or labeling as specified in 
Section 501.7), Washington. D.C. 
20461. 

§501.12 ERA Public Information Office. 

(a) DOE will make available at 
Room B-110, 2000 M Street NW.. 
Washington. D.C.. for public inspec¬ 
tion and copying— 

(1) Each decision and order along 
with a statement setting forth the rel¬ 
evant facts and legal basis of an order, 
with confidential information deleted, 
issued in response to each petition or 
request for a public hearing. 

(2) The written comments received 
from interested persons in connection 
with issuance of prohibition orders, 
the modification or rescission of prohi¬ 
bition orders, and a verbatim tran¬ 
script of any oral comments made at a 
public hearing held prior to issuance 
of an order; 

(3) The comments received during 
each rulemaking proceeding, with a 
verbatim transcript of the public hear¬ 
ing, if such a public hearing was held; 
and 

(4) Any other information required 
by statute to be made available for 
public inspection and copying, and any 
information that ERA determines 
should be made available to the public 
through display in the ERA Public In¬ 
formation Office. 

§501.13 Appeal. 

Except as provided otherwise, you 
may not administratively appeal any 
action covered by this Part. 


Subpart 6 Filing Faas 

§501.20 Purpose. 

This subpart provides you with the 
procedures for submission of fees 
charged for services rendered by ERA 
in the evaluation of certain petitions. 

§501.21 Scope. 

You must pay a filing fee when you 
file a petition for— 

(a) An exemption, either permanent 
or temporary: 

(b) An extension of a temporary ex¬ 
emption; or 

(c) A modification or rescission of a 
prohibition imposed by rule or order. 

§ 501.22 General exception*; waiver. 

(a) You are not required to pay a 
filing fee when you file— 

(1) A petition for a prohibition by 
rule or order; 

(2) A petition for a stay: 

(3) A petition for an interpretation; 

(4) A petition for any type of rule- 
making involving general policy or a 
declaratory order; or 

(5) A petition or request for any 
other type of administrative action 
not specifically covered by §501.2 (a), 
(b) and (c) above. 

(b) ERA may, upon application by 
any interested person, or upon its own 
initiative, wraive the requirements of 
this subpart if ERA determines such 
waiver is authorized by law and is in 
the public interest. 

§ 501.23 Payment of feen. 

(a) Time of payment You must in¬ 
clude with the petition the full 
amount of the fee. ERA will not 
accept and will return any petition 
which does not include the total fee 
amount. 

(b) Fees not refundable. You will be 
charged a petition fee irrespective of 
ERA'S disposition of the petition or 
your withdrawal of the petition. If 
your petition is returned as incomplete 
the fee will be returned. 

(c) Method of payment You must 
pay the fee by check, draft, or money 
order payable to the U.S. Treasury. 

§ 501.24 Fee schedule. 

This schedule applies to all petitions 
for exemption except those which re¬ 
quest exemption for peakload power- 
plants. This proposed schedule would 
include multiple petitions regarding a 
number of units at a single site or re¬ 
quests for multiple types of exemption 
regarding any unit. ERA reserves the 
discretion to impose on a case-by-case 
basis higher fees w T here the size or 
complexity of a particular petition re¬ 
quire exceptional expenditures of ad¬ 
ministrative time and resources. ERA 
also intends to review’ the adequacy of 
these fees during the initial implemen¬ 
tation of this new regulatory program 
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and, where appropriate, amend and 
refine them over time. DOE also re¬ 
serves the right to reduce fees in re¬ 
sponse to a request made at a prepeti¬ 
tion conference, at which evidence of 
overlapping costs may be presented. 


Peakload exemption.$1,000 

Solar mixtures exemption. 5,000 

Temporary or permanent exemp¬ 
tion.25,000 

Exemptions which require environ¬ 
mental analysis.85,000 


Subpart C—Written Comments, Conferences 
and Public Hearings 

§ 501.30 Purpose and scope. 

This subpart establishes the proce¬ 
dures for requesting an ERA confer¬ 
ence or a public hearing and for sub¬ 
mitting written comments. Confer¬ 
ences and hearings shall be convened 
at the discretion of ERA consistent 
with requirements of the DEO A and 
FUA. 

§ 501.31 Written comments. 

ERA shall provide a period of 45 
days for submission of written com¬ 
ments concerning a proposed prohibi¬ 
tion rule or order or a petition for an 
exemption or permit. This period may 
be extended at the discretion of ERA. 
Written comments shall be filed in ac¬ 
cordance with Subpart A oMhis part. 

§501.32 Written comments and requests 
for an opportunity to be heard. 

Within 21 days after the publication 
of a proposed prohibition rule or order 
or of a notice of the filing of a petition 
for an exemption or permit, any inter¬ 
ested person may submit to ERA a 
written request for an opportunity to 
be heard at a conference or a public 
hearing. This time may be extended at 
the discretion of ERA. 

§ 501.33 Conferences. 

(a) Your request for a conference 
shall be in writing and include a show¬ 
ing as to why the conference will ma¬ 
terially advance the proceeding. You 
must address the request to the ERA 
office that is conducting the proceed¬ 
ing. 

(b) Actual notice of the time, place, 
and nature of the conference will be 
provided to the person who requested 
the conference. ERA will determine 
who may attend a conference, but a 
conference will generally include only 
the representative of the person re¬ 
questing the conference. Government 
representatives, and other persons re¬ 
quested by the person requesting the 
conference. 

(c) When ERA convenes a confer¬ 
ence in accordance with this section, 
any person invited may present views 
as to the issue or issues involved. You 
may submit documentary evidence at 
the conference. Such evidence will be 
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treated as if submitted in the regular 
course of a hearing. ERA will not nor¬ 
mally have a transcript of the confer¬ 
ence prepared but may do so at its dis¬ 
cretion. 

(d) Because a conference is solely for 
the exchange of views incident to a 
proceeding, there will be no formal re¬ 
ports or findings by ERA unless ERA 
in its discretion determines that it 
would be advisable. ERA will, however, 
record for the public file the occur¬ 
rence of any conference. 

§ 501.34 Public Hearings. 

A public hearing under this subsec¬ 
tion is not intended to be an adjudica¬ 
tory hearing and the adjudicatory pro¬ 
visions of sections 554 and 556 of the 
Administrative Procedure Act (5 
U.S.C. 554, 556) do not apply. 

(a) Hearing request and attendance. 

(1) If you are an interested person you 
may request and ERA will convene a 
public hearing on any proposed prohi¬ 
bition rule or order, or on any petition 
for an exemption or permit. Any inter¬ 
ested person may file a request to par¬ 
ticipate in the public hearing. A re¬ 
quest for a hearing or to participate in 
a hearing shall be in writing and 
signed by you. It shall include a de¬ 
scription of your interest in the issue 
or issues involved and of the anticipat¬ 
ed content of your presentation. When 
applicable, you must also provide a 
statement explaining why you would 
be an appropriate spokesperson for 
the particular view expressed. 

(2) Participants at the public hear¬ 
ing will be afforded the opportunity 
for presentation of data and material, 
oral and documentary. Participants at 
the public hearing shall identify all 
witnesses and provide a copy of each 
exhibit to be presented to ERA not 
later than 10 days prior to the hearing 
date. 

(b) Presiding Officer. ERA will ap¬ 
point a Presiding Officer to conduct 
the public hearing and a panel to 
assist him. An agenda will be prepared 
to provide, to the extent practicable, 
for the presentation of all relevant 
views by competent spokespersons. 

(c) Notice. ERA will convene a public 
hearing only after publishing a notice 
in the Federal Register which states 
the time, place, and nature of the 
public hearing. 

(d) Hearing Rules— (1) Order of pres - 
entation— (i) Opening statements. For 
a proposed prohibition by rule or 
order. ERA may make an opening 
statement and, for a petition, the peti¬ 
tioner may make an opening state¬ 
ment. The length of statements will be 
within the discretion of the presiding 
officer. 

(ii) Principal presentation. Follow¬ 
ing opening statements for a proposed 
prohibition by rule or order, those per¬ 
sons subject to such proposed prohibi¬ 


tion, or in the case of an exemption 
petition, the petitioner, may resent his 
data and materials oral or documen¬ 
tary. 

(iii) Other presentations. Following 
the principal presentation other per¬ 
sons, in the order of appearance in the 
hearing agenda, may present their 
data and materials, oral or documen¬ 
tary. Following presentations by all 
persons appearing on the hearing 
agenda, the Presiding Officer, solely 
within his discretion, may permit 
other persons to make presentations. 

(iv) Summary statements. After all 
of the above presentations have been 
concluded, the participants in their 
order of appearance may make short 
and concise summary statements re¬ 
viewing their positions. 

(2) Questioning. At the public hear¬ 
ing ERA will provide any interested 
person with an opportunity to ques¬ 
tion— 

(i) Other interested persons who 
make oral presentations; 

(ii) Employees and contractors of 
the United States who have made 
written or oral presentations or who 
have participated in the development 
of the proposed rule or order or in the 
consideration of the petition for an ex¬ 
emption or permit; and 

(iii) Experts and consultants w'ho 
have provided information to any 
person who makes an oral presenta¬ 
tion and which is contained in or re¬ 
ferred to in such presentation. You 
may ask questions of those persons 
listed in paragraph (ii) by submitting 
the question in writing to the Presid¬ 
ing Officer. You are to submit ques¬ 
tions to be asked of ERA employees or 
contractors 10 days in advance of the 
hearing. The Presiding Officer will de¬ 
termine if the question involves a ma¬ 
terial fact which is in dispute. He shall 
also restrict questioning which may be 
duplicative or not likely to result in a 
timely or effective resolution of the 
issues. 

(3) Witnesses. The obtaining and use 
of witnesses is the responsibility of the 
participants. All witnesses will be pre¬ 
sent on their own volition, but any 
person appearing as a witness may be 
subject to questioning by any partici¬ 
pant, the Presiding Officer, or the 
panel. The refusal of a witness to 
answer questions will be considered by 
ERA in determining the weight to be 
accorded the testimony of the witness. 
Witnesses will not be sworn. 

(4) Evidence. The Presiding Officer 
shall have the authority to exclude 
data or materials which he deems to 
be improper or irrelevant. Formal 
rules of evidence shall not be applica¬ 
ble. Documentary material must be of 
a size consistent with ease of handling, 
transportation and filing and copies 
shall be provided for each participant. 
While large exhibits may be used 
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during the hearing, copies of such ex¬ 
hibits shall be provided in reduced size 
for submission as evidence. Two copies 
shall be furnished to the Presiding Of¬ 
ficer and one copy to each participant. 
The Presiding Officer will be responsi¬ 
ble for the exclusion of evidence 
which is irrelevant, immaterial or 
unduly repetitious. 

(5) Procedural Questions. The Pre¬ 
siding Officer shall determine all pro¬ 
cedural questions not governed by this 
subpart. The Presiding Officer shall 
have the authority to limit the 
number of witnesses to be used by any 
participant and to impose such time 
limitations as he shall deem reason¬ 
able. 

(6) Transcript. ERA will have a ver¬ 
batim transcript made of the public 
hearing. The transcript, together with 
any written comments submitted in 
the course of the proceeding, will be 
made available for public inspection 
and copying at the Freedom of Infor¬ 
mation Reading Room as provided in 
section 501.12. 

(7) ERA'S Decision . ERA'S decision 
will be based on the public file, evi¬ 
dence presented at the public hearing 
together with the written comments 
submitted and other relevant informa¬ 
tion developed during the course of a 
proceeding. 

§501.35 Public file. 

(a) Contents. The public file in each 
case shall consist of the rule, order, or 
petition with supporting data and sup¬ 
plemental information, with the ex¬ 
ception of material deemed by ERA to 
be exempt from disclosure under the 
Freedom of Information Act. In addi¬ 
tion, the public file shall contain all 
data and information submitted by in¬ 
terested persons in favor of or in oppo¬ 
sition to such rule, order or petition, 
excluding any material ERA deems to 
be exempt from disclosure under the 
Freedom of Information Act. 

(b) Availability. The public file shall 
be available for inspection upon writ¬ 
ten request from any interested 
person. Documents in the public file 
may be removed only by ERA staff. 
Photocopies may be made available, 
on request. The charge for such copies 
shall be made in accordance with a 
written schedule. 

(c) Closing of the public file. The 
public file shall remain open for 15 
days following the public hearing 
during which time the interested per¬ 
sons may submit additional written 
statements. 

Subpart O-Subpoenas; Witness Fees 

§501.40 Issuance. 

The Administrator of ERA. or his 
duly authorized agent, may sign and 
issue subpoenas either on his own ini¬ 
tiative or upon your request, where 


your are a participant in that hearing. 
You must support your request for a 
subpoena by an adequate showing that 
the information you seek will materi¬ 
ally advance the proceeding. 

§ 501.41 Witness attendance; production of 
documents. 

A subpoena may require the attend¬ 
ance of a witness, and/or the produc¬ 
tion of documentary or other tangible 
evidence in the possession or under 
the control of the person served, or 
both. 

§ 501.42 Service. 

(a) A subpoena may be served per¬ 
sonally or by registered or certified 
mail. If a subpoena is served personal¬ 
ly, it may only be served by a person 
who is not an interested person in the 
proceeding and is not less than 18 
years of age. For purposes of this 
paragraph, you are an “interested 
person” if you are participating direct¬ 
ly in the proceeding with respect to 
which the subpoena is issued. 

(b) Cl) ERA will serve a subpoena by 
delivering a copy of it to the person 
named in the subpoena. 

(2) ERA will tender fees for one 
day’s attendance and mileage, as speci¬ 
fied in 501.43 of this subpart, with the 
subpoena. If ERA issues the subpoena 
at the request of any officer or agency 
of the United States, how r ever, ERA 
will not tender the fees and mileage at 
the time of service. 

(3) ERA will deliver a copy of the 
subpoena and any fees to a natural 
person by— 

(i) Handing them to the person; 

(ii) Leaving them at the person’s 
office with the person in charge of the 
office; 

(iii) Leaving them at the person’s 
dwelling or the usual place of abode 
with a person of suitable age and dis¬ 
cretion w f ho resides there; 

(iv) Mailing them to the person by 
registered mail, to his last known ad¬ 
dress; or 

«v) Any method that provides the 
person with actual notice. 

<4) ERA will deliver a copy of the 
subpoena and any fees to a person, 
other than a natural person, by— 

(I) Handing them to a registered 
agent of the person; 

(ii) Handing them to any officer, di¬ 
rector, or agent in charge of any office 
of such person; 

(iii) Mailing them to the last known 
address of any registered agent, offi¬ 
cer. director, or agent in harge of any 
office of the person by registered or 
certified mail; or 

(iv) Any method that provides any 
registered agent, officer, director, or 
agent in charge of any office of the 
person with actual notice and the fees 
are made available prior to the return 
date. 


(5) If you have offices and oper¬ 
ations in more then one jurisdiction, 
you may notify ERA in writing if you 
wish to designate one address to which 
any subpoena may be served. 

(c) The ERA office with the respon¬ 
sibility for the proceeding in which 
the subpoena was issued will retain 
the original subpoena together with a 
certificate of service. 

§501.43 Fees. 

If you are subpoened by ERA, you 
will be paid the same fees and mileage 
as w T ould be paid to a witness in a pro¬ 
ceeding in the District Courts of the 
United States. The person requesting 
the subpoena will pay these fees and 
mileage, except that ERA may pay the 
fees and mileage when, in its judg¬ 
ment— 

(1) The presence of the subpoenaed 
witness will materially advance the 
proceeding; and 

(2) The person who requested the 
subpoena would suffer a serious hard¬ 
ship if required to pay the fees and 
mileage. 

§ 501.44 Petition to quash or modify. 

(a) If you are a person to whom a 
subpoena is directed, you may apply 
prior to the time specified for compli¬ 
ance in the subpoena, but not more 
than 10 days after the date of sendee 
of the subpoena, to the Administrator 
of ERA, to quash or modify the sub¬ 
poena. You must include in your peti¬ 
tion a brief statement of the reasons 
you rely on. 

(b) The Administrator of ERA, or 
his duly authorized representative 
may— 

(1) Summarily deny your applica¬ 
tion; 

(2) Quash or modify the subpoena; 
or 

(3) Condition the denial or grant of 
your petition upon the satisfaction of 
certain just and reasonable require¬ 
ments. 

(c) While the Administrator of ERA 
or his duly authorized representative 
is considering your petition to quash 
or modify a subpoena, you may peti¬ 
tion for ERA to issue a stay of the ob¬ 
ligation to comply with the subpoena 
in accordance with Subpart I. 

§ 501.45 Enforcement 

If you refuse to obey a subpoena, 
ERA may request the Attorney Gener¬ 
al to seek the aid of the District Court 
of the United States for any district in 
which you are found to compel you, 
after notice, to appear and give testi¬ 
mony, and/or to appear and produce 
any subpoenaed documents before 
ERA. 
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Subport E—Prohibition Orders 

§ 501.50 Purpose and scope. 

Section 301 of the Act authorizes 
ERA to prohibit by rule or order the 
use of petroleum or natural gas, or 
both in existing facilities if certain 
findings are made. Section 202 of the 
Act authorizes ERA to prohibit by 
rule or order the use of natural gas or 
petroleum, or both. In new non-boiler 
major fuel burning installations. 

(a) This subpart establishes the pro¬ 
cedures for the filing by existing 
powerplants or installations and by 
new non-boiler MFBI’s of petitions for 
a rule or order prohibiting the use of 
petroleum and/or natural gas either in 
toto or, in the case of existing facili¬ 
ties. in amounts in excess of the mini¬ 
mum amount necessary to maintain 
reliability of operation of the unit con¬ 
sistent with maintaining reasonable 
fuel efficiency of the resulting mix¬ 
ture. 

(b) A proceeding for issuance of a 
prohibition by order or rule may be 
commenced by ERA on its initiative or 
in response to a petition. 

§ 501.51 What to file. 

(a) You must file either a ‘'Petition 
for a Prohibition Order” or '‘Petition 
for Prohibition by Rule”, as appropri¬ 
ate. which should be clearly labeled as 
such. Your petition must comply with 
the general filing requirements stated 
in §501.7 in addition to the require¬ 
ments stated in this subpart, must be 
in writing and must be signed by a re¬ 
sponsible authorized official. 

(b) You may petition for a prohibi¬ 
tion by order for an individual power- 
plant or installation or for combina¬ 
tions thereof at a single site. The peti¬ 
tion should specify the applicable 
units. Petitions may be made for a pro¬ 
hibition by rule covering units which 
are not at the same site, but such rule 
may only cover individual powerplants 
or MFBI’s and not combinations 
thereof. 

(cl If you wish to claim confidential 
treatment for any information con¬ 
tained in the petition or other docum¬ 
ents submitted under this subpart, 
you must comply with the procedures 
set out in section 501.7. 

§ 501.53 Where to file. 

Petitions shall be filed at the ad¬ 
dress provided in § 501.11. 

§501.52 Notice. 

ERA shall publish your petition and 
a proposed order or rule in the Feder¬ 
al Register and shall serve a copy on 
the owner of each powerplant or In¬ 
stallation that would be affected by 
the proposed rule or order. The notice 
shall describe the proposed action, 
state the content of the proposed 
order or rule and provide a period of 


no less than 45 days from the date or 
its publication in which interested per¬ 
sons may file written data, views or ar¬ 
guments, and request a public hearing 
in accordance with the provisions gov¬ 
erning hearings set out in this part. In 
the case of a rule, the notice shall also 
contain a detailed statement of any 
special circumstances or characteris¬ 
tics required to be taken into account 
in prescribing such rule. A copy shall 
be transmitted to the operator of any 
powerplant or MFBI required to be 
specifIcaUy identified in such rule. 

§ 501.54 Contents. 

(a) You shall state the type of order 
or rule requested. You shall make a 
full and complete statement of all rel¬ 
evant facts pertaining to the subjects 
of the petition and to the ERA action 
sought. You shall include a full discus¬ 
sion of the pertinent provisions and 
relevant facts contained in the docu¬ 
ments submitted with the petition. 
You shall include the following infor¬ 
mation for all units to be covered by 
the rule or order: 

(1) Prohibitions on petroleum and/ 
or natural gas use for existing poioer- 
plants or installations . (i) Description 
of the facility, including, but not limit¬ 
ed to, location, electric power and/or 
energy output, fuels utilized and rate 
of use thereof, and, in the case of a 
powerplant. the identification of the 
electric power dispatching systems 
with which the powerplant is intercon¬ 
nected. 

(U) Information regarding the 
powerplant or installation’s capability 
to bum alternate fuels and an identifi¬ 
cation and description of any plant 
equipment or facilities necessary to 
the burning of an alternate fuel that 
you would have to acquire or refurbish 
to render the pow'erplant or Installa¬ 
tion fully capable of burning an alter¬ 
nate fuel. 

(ili) Identify the type of fuel you 
intend to use; the source from which 
you now or will obtain the fuel; and 
the means you intend to use to trans¬ 
port the fuel. 

(iv) Identify the maximum and mini¬ 
mum characteristics of other alternate 
fuels which are compatible with the 
facility’s design tolerances; the source 
from which you could obtain such 
fuel; and the means of transporting 
the fuel to the facility. 

(v) Identify any anticipated acquisi¬ 
tion or refurbishing of alternate fuel 
handling and firing equipment (such 
as unloaders, conveyors, crushers, pul¬ 
verizers, scales, burners, feeders, air 
heaters, soot blowers, instrumentation 
and controls, and waste disposal, that 
would be required to institute alter¬ 
nate fuel burning capability. Also in¬ 
clude current copies of detailed plot 
plans and elevation drawings that are 
relevant to alternate fuel burning, and 


any information relevant to the ade 
quacy of storage facilities for the al 
temate fuel. 

(vi) Identify the expenditures associ 
ated with the procurement of the 
above new equipment or the refurbish 
ing of existing equipment needed to 
institute alternate fuel firing capablli 
ty. stating this information on a com 
pohent by component basis, and also 
provide an estimate of the operating 
and maintenance expenditure differ¬ 
ential (including the fuel expenditure 
differential) associated with the neces¬ 
sary changes. 

(vii) Estimate any changes in capac¬ 
ity foreseen as a result of fuel conver¬ 
sion. Include any nameplate ratings 
assigned by the boiler manufacturer, 
and net dependable rating in the case 
of a powerplant. Describe the method¬ 
ology employed in estimating changes 
In rated capacity. 

(vtii) Provide an estimate of the lead 
time necessary to institute alternate 
fuel firing capability (Including the 
time associated with actions required 
to meet air pollution control regula 
tions). Specify the estimated time for 
the acquisition or 

(ix) Identify any State or local laws 
or policies that might limit the utiliza¬ 
tion of alternate fuel by the applicant. 

(x) With respect to powerplants, in¬ 
formation regarding the potential for 
the impairment of the reliability of 
service, if any, in the area served by 
the powerplant were a prohibition rule 
or order to be issued. 

(xi) An estimate of the anticipated 
effect that the denial of the petition 
would have on your operation. 

(xii) Any other information that you 
believe is pertinent to ERA’S evalua¬ 
tion of the petition. 

(xiii) A certification by your chief 
executive officer or his duly author 
ized representative of the accuracy of 
the information stated in the petition. 

(2) Prohibitions on petroleum and/ 
or natural gas use by new non-boiler 
MFBI's. (i) Description of the facility, 
including'but not limited to. type of 
facility, location, energy output, fuels 
to be utilized and rate of use thereof, 
uses to be made of energy output (list 
Standard Industrial Code classifica¬ 
tion of products produced using the 
energy output of the facility), and the 
state of design and construction that 
the installation has reached at the 
time of the petition. 

(ii) A description of the modifica¬ 
tions to the design and construction of 
the installation, if any, required to 
render It capable of using alternate 
fuel as its primary energy source, if 
the capability currently is not 
planned. 

(iii) The identification of the type of 
alternate fuel that is or will be the in¬ 
stallation’s design specification fuel, 
the source from which the petitioner 
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anticipates that it will be able to 
obtain the fuel and the supply’s sus¬ 
ceptibility to interruption and the 
method by which the fuel would be 
transported to the installation. 

Civ) An identification and description 
of any contractual commitmerlts for 
the design and/or construction of the 
installation and an analysis of the 
impact, if any, of the requirement that 
the installation be prohibited from 
using petroleum or natural gas as its 
primary energy source. 

(v) An estimate of the anticipated 
effect that denial of the petition 
would have on your proposed oper¬ 
ation. 

(vi) Any other information that you 
believe would be pertinent to ERA’S 
evaluation of the petition. 

(vii) A certification by your chief ex¬ 
ecutive officer or his duly authorized 
representative of the accuracy of the 
information stated in the petition. 

(3) Conference . You may request a 
conference regarding the petition. If 
your request is not made at the time 
the petition is filed, you must make it 
as soon after as possible. Your request 
and ERA’S determination concerning 
it shall be made in accordance with 
the subpart concerning conferences 
and public hearings. 

§501.55 ERA evaluation. 

(a) Processing. (1) ERA may investi¬ 
gate any statement in your petition gj* 
any other document submitted to it 
and may utilize in its evaluation any 
relevant facts obtained by such inves¬ 
tigation. ERA may solicit or accept 
submissions from third persons rele¬ 
vant to your petition or other docu¬ 
ment. You will be afforded an oppor¬ 
tunity to respond to all relevant third 
person submissions. 

(2) ERA may conduct its own investi¬ 
gation and consider any other source 
of information in evaluating a petition 
or other document. ERA on its initia¬ 
tive may convene a conference, if, in 
its discretion, it considers that such 
conference will advance its evaluation 
of the petition. 

(3) ERA may dismiss the petition 
without prejudice if it determines that 
there is not sufficient information 
upon which to base a decision, and if 
upon request the necessary additional 
information is not submitted by you. 

(b) Criteria. ERA’S decision with re¬ 
spect to a petition and the decision 
with respect to an ERA initiated pro¬ 
ceeding shall depend on whether ERA 
can make the required findings. 

§ 501.56 Public participation. 

(a) Prior to the issuance of a rule or 
order, ERA shall publish a proposal to 
issue the rule or order in the Federal 
Register, together with a statement 
of the reasons for the rule or order. 


(b) ERA shall take the actions de¬ 
scribed in 10 CFR 208 dealing with 
consideration of environmental 
impact. 

(c) ERA shall provide an opportuni¬ 
ty to petition for an exemption and 
shall process the petition in accord¬ 
ance with Subpart E. 

(d) ERA shall provide all interested 
persons an opportunity to present oral 
data, views and arguments at a public 
hearing held in accordance with Sub¬ 
part M. 

(e) A copy of the proposed rule or 
order shall be transmitted by the Sec¬ 
retary to the Administrator of the En¬ 
vironmental Protection Agency and 
the Secretary shall request the agency 
to comment thereon within the period 
provided to the public. In any case, 
the Administrator of the Environmen¬ 
tal Protection Agency shall be afford¬ 
ed the same opportunity to comment 
and question as is provided other in¬ 
terested persons. 

<f) A copy of the proposed rule or 
order, if to an installation, shall be 
transmitted by the Secretary to the 
Federal Trade Commission and the 
Secretary shall request the Commis¬ 
sion to comment thereon within the 
period provided to the public. In any 
case, the Federal Trade Commission 
shall be afforded the same opportuni¬ 
ty to comment and question as is pro¬ 
vided other interested persons. 

§501.57 Decision and order. 

(a) After consideration of a petition 
and other relevant information re¬ 
ceived or obtained during the proceed¬ 
ing, ERA may issue either a Prohibi¬ 
tion Order or Rule or an order deny¬ 
ing the petition for a rule or order. 

Cb) ERA shall Include in the order a 
written statement of the pertinent 
facts, a statement of the legal basis 
upon w T hich the order is issued, and, 
when a prohibition is issued, a recita¬ 
tion of the conclusions regarding the 
findings to be made by ERA and a 
summary of the rationale for each. 
The order shall provide that the pro¬ 
hibitions stated therein shall become 
effective on the date stated in the 
order. 

(c) Enclosed with the order may be a 
schedule of events that should take 
place by a stated date (compliance 
schedule) to insure that any affected 
unit will be able to comply with the 
prohibitions stated in the order by the 
date stated. The compliance schedule 
may require actions by the affected 
unit 60 days subsequent to service of 
rule or order. 

(d) ERA shall serve a copy of the 
order upon the petitioner or, if the 
action was initiated by ERA. upon the 
owner and operator of the affected 
unit(s) and upon any other person 
who participated in the proceeding by 
filing written comments or making 


oral presentation. Notice of issuance 
of the order shall be published in the 
Federal Register. 

Subpart F—Exemption! 

§ 501.60 Purpose and scope. 

(a) If you own or control— 

(1) A new powerplant or installation 
consisting of a boiler, this subpart pro¬ 
vides you with the procedures for 
filing a petition requesting a tempo¬ 
rary or permanent exemption under, 
respectively, sections 211 and 212 of 
FUA; 

(2) A new installation other than a 
boiler this subpart provides you with 
the procedures for filing a petition re¬ 
questing a temporary or permanent 
exemption under respectively, sections 
211 and 212 of FUA, or for filing a pe¬ 
tition which demonstrates that you 
would have been granted an exemp¬ 
tion from a prohibition under section 
202(b) of FUA; 

(3) An existing powerplant or instal¬ 
lation this subpart provides you with 
the procedures for filing a petition for 
temporary or permanent exemption 
under, respectively, sections 311 and 
312 of FUA. or for filing of a petition 
which demonstrates that you would 
have been granted an exemption from 
a prohibition under section 303(a) of 
FUA; 

(4) A new powerplant or Installation 
this subpart provides you with the 
procedures for filing a petition re? 
questing extension of a temporary ex¬ 
emption granted under section 211 of 
FUA for— 

(i) Lack of alternate fuel supply, site 
limitations or environmental require¬ 
ments; 

(ii) Future use of synthetic fuels; 

(iii) Public interest; or 

(iv) Use of petroleum by certain in¬ 
stallations. 

(5) An existing powerplant or instal¬ 
lation this subpart provides you with 
the procedures for filing a petition for 
extension of a temporary exemption 
granted under section 311 of FUA 
for— 

(i) Lack of alternate fuel supply, site 
limitations, or environmental require¬ 
ments; 

(ii) Future use of synthetic fuels; 

(iii) Use of innovative technologies; 

(iv) Units to be retired; 

(v) Public interest; 

(vi) Peakload pow'erplants; or 

(vii) Pow r erplants where necessary to 
maintain reliability of service; and 

(b) If you are a petitioner for an ex¬ 
emption or extension of exemption 
under this subpart you must comply 
with the general filing requirements 
stated in Subpart A, in addition to the 
requirements stated in this subpart. 
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§ 501.61 Labeling of petition. 

(a) If you are filing for a temporary 
exemption for a new or existing 
powerplant or installation under this 
subpart you must file a written “Peti¬ 
tion for Temporary Exemption” which 
should be clearly labeled as such, both 
on the petition and on the outside of 
the envelope in which the petition is 
transmitted, and signed by the person 
filing the petition. 

(b) If you are filing for a permanent 
exemption for a new or existing 
powerplant or installation under this 
subpart you must file a written “Peti¬ 
tion for Permanent Exemption” which 
should be clearly labeled as such, both 
on the petition and on the outside of 
the envelope in which the petition is 
transmitted, and signed by the person 
filing the petition. 

(c) If you are filing for extension of 
a temporary exemption for a new or 
existing powerplant or installation 
under this subpart you must file a 
written “Petition for Extension (or 
Renewal) of Temporary Exemption” 
which should be clearly labeled as 
such, both on the petition and on the 
outside of the envelope in which the 
petition is transmitted, and signed by 
the person filing the petition. 

§ 501.62 What to file. 

If you are filing a petition under this 
subpart you must send to ERA your 
petition, meeting the requirements of 
this subpart and of Parts 502 and 503 
or 505 of this Title including; 

(a) A transmittal letter, 

<b) A Fuels Decision Report, as re¬ 
quired by Part 502; and 

(c) The appropriate exemption 
forms 

§501.63 Certification. 

(a) (1) If you are a corporation filing 
a petition under this subpart, in addi¬ 
tion to any affidavits and certifica¬ 
tions required under Parts 500, 501, 
502, 503, 504 or 505 of this Title, your 
chief executive officer, and your chair¬ 
man of the board shall certify in writ¬ 
ing to the truth of all allegations in 
your petition. 

(2) Where you are a wholly-owned 
subsidiary filing a petition under this 
subpart, then the requirements of this 
subsection will apply both to you and 
to your parent corporation. 

(b) If you are other than a corpora¬ 
tion. and you file a petition under this 
subpart in addition to any affidavits 
and certifications required under Parts 
500, 501, 502, 503, 504, and 505 of this 
Title, your chief managerial officer 
shall attest in writing to the truth of 
all allegations in your petition. 

(c) You must include the attesta¬ 
tions required under this section, to¬ 
gether with any petition you file 
under this subpart. 


§501.64 Fees. 

If you file a petition for exemption 
or extension under this subpart, you 
must include any fees required under 
Subpart B of this Part, together with 
your petition, unless the fees have 
been waived by ERA under Subpart B 
of this Part. 

§501.65 Where to file. 

You must file any petition for ex¬ 
emption or extension of exemption 
under this subpart with the DOE Na¬ 
tional Office at the address provided 
in Section 501.11. 

§ 501.66 When to file. 

(a) You may file any petition for ex¬ 
emption under this subpart, at any 
time after May 8. 1979, except for peti¬ 
tions for exemption filed under Sec¬ 
tion 902 of FUA. 

(b) You may file any petition for ex¬ 
emption under Section 902 of FUA at 
any time after November 9, 1978. 

(c) You may file any petition for ex¬ 
tension of a temporary exemption 
under this subpart, at any time during 
the period of effectiveness of the ini¬ 
tial temporary exemption. 

§ 501.67 Contents. 

(a) In addition to the specific re¬ 
quirements contained in Parts 500, 
501, 502. 503, 504, and 505 of this Title, 
you must include in any petition for 
exemption or for extension of a tem¬ 
porary exemption under this subpart— 

(DA complete description of the ex¬ 
emption or exemptions you seek; 

(2) A complete statement of all rele¬ 
vant facts pertaining to the circum¬ 
stances, acts or transactions that are 
the subject of your petition, and to 
the ERA action you seek; and 

(3) A full description of the perti¬ 
nent provision and relevant facts con¬ 
tained in any relevant documents. 

(b) You must submit copies of all 
proposed contracts, agreements, 
leases, instruments, and other docu¬ 
ments determined to be relevant to 
any petition for exemption or exten¬ 
sion of exemption under this subpart 
to ERA upon its request. 

(c) You must submit your petition in 
the form prescribed in Appendix (to 
be published at a future date) to these 
regulations. 

(d) If you wish to claim confidential 
treatment for any information con¬ 
tained in your petition or other docu¬ 
ment submitted under this subpart, 
you must comply with the procedures 
in Section 501.7. 

§ 501.68 Adequacy of petition. 

(a) ERA will in a timely manner 
inform you by letter, when ERA deter¬ 
mines that your petition for exemp¬ 
tion is adequate for filing. 

(b) ERA may invite you to partici¬ 
pate in a conference to discuss any de¬ 


fects in your petition for exemption or 
extension where your petition fails to 
contain necessary, required, or re¬ 
quested information and documenta¬ 
tion. or otherwise fails to comply with 
the requirements of this subpart, or 
Parts 502 and 503 or 505 of this Title, 
and where this failure affects the ade¬ 
quacy of your petition under this sub¬ 
part and Parts 502 and 503 or 505 of 
this Title. 

(c) If you fail to submit necessary or 
requested information and documenta¬ 
tion, in, order to perfect your petition, 
ERA may return your petition without 
prejudice. 

§ 501.69 Notice of petition. 

(a) When ERA receives your proper¬ 
ly filed petition under this subpart, it 
will publish a notice in the Federal 
Register. ERA will include in this 
notice a summary statement of your 
reasons for requesting an exemption, 
or an extension of a temporary exemp¬ 
tion. ERA will provide in the notice a 
period of no less than 45 days for in¬ 
terested persons to file written data, 
views or arguments. 

(b) When ERA receives your porper- 
ly filed petition, it will notify appro¬ 
priate State agencies having primary 
authority to permit or regulate the 
construction or operation of a power- 
plant, or, where appropriate, an instal¬ 
lation. 

(c) ERA will transmit a copy of your 
petition to— 

(1) The Administrator of the Envl 
ronmental Protection Agency, and 

(2) In the case of installations, the 
Federal Trade Commission. 

(3) These agencies will have the 
same opportunity for comment that is 
provided other interested persons 
under this section. 

§ 501.70 Hearing. 

(a) Any interested person, within 15 
days after publication of your petition 
under section 501.69, may request a 
hearing in order to present oral data, 
views and arguments concerning your 
petition. 

(b) Either on its own initiative or 
upon receipt of a request for a hearing 
under this section, ERA will schedule 
a public hearing and will publish 
notice of the hearing in the Federal 
Register. 

(c) ERA will hold any public hearing 
under this section in accordance with 
the provisions of Subpart C of this 
Part. 

§501.71 ERA evaluation. 

(a) Processing. (1) ERA may initiate 
an investigation of any statement in 
your petition or any other document 
submitted to it. ERA may utilize in its 
evaluation any relevant facts obtained 
by this investigation. ERA may re¬ 
quest or accept submissions from third 
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persons relevant to your petition or 
other document, in which case you 
shall have an opportunity to respond 
to all relevant third person submis¬ 
sions. In evaluating your petition, 
ERA may conduct its own investiga¬ 
tion and consider any other source of 
information. ERA on its initiative may 
convene a conference, if, in its discre¬ 
tion, it considers that a conference will 
advance its evaluation of your peti¬ 
tion. 

(2) If ERA determines that there is 
insufficient information upon which 
to base a decision and if, upon request, 
you fail to submit necessary additional 
information, ERA may dismiss your 
petition without prejudice. 

(b) Criteria. ERA’S decision on your 
petition will depend upon whether you 
have met your burden of proving the 
necessary elements of the exemption 
or extension you seek, as provided for 
in Parts 502, 503, and 504 of this Title. 

§501.72 Ketuined authority. 

(a) ERA may redesignate a petition 
for an exemption from one kind of ex¬ 
emption to another or from a perma¬ 
nent exemption to a temporary ex¬ 
emption where pertinent factors and 
criteria relating to the petition indi¬ 
cate an exemption other than that 
chosen by you to be appropriate. 

(b) ERA may adopt such different 
procedures as it deems necessary and 
reasonable in acting upon any particu¬ 
lar petition. 

§ 501.73 DeciHion and ordor. 

(a) (1) ERA will issue an order either 
granting or denying your petition 
within 6 months after the end of the 
period for public comment applicable 
to your petition unless that period is 
extended by ERA. 

(2) The period for public comment 
shall end— 

(1) 45 days after the conclusion of a 
hearing held under Section 501.70 of 
this subpart; or 

(ii) Where no hearing is held, at the 
expiration of the 45-day written com¬ 
ment period provided for in Section 
501.69 of this subpart. 

(3) ERA may on its initiative extend 
the period for public comment to a 
date certain by publishing notice in 
the Federal Register, including a 
statement of the reasons for the ex¬ 
tension. 

(b) (1) ERA will serve a copy of the 
order granting or denying a petition 
for exemption upon you, and upon any 
other person who participated in the 
proceeding by filing written comments 
or making oral presentation. 

(2) ERA will publish any order 
granting or denying your petition 
under this subpart in the Federal Reg¬ 
ister together with a statement of the 
reasons for the grant or denial. 


(c) (1) ERA will base any order grant¬ 
ing or denying a petition for exemp¬ 
tion upon consideration of the whole 
record, or those parts of the whole 
record cited by a party and supported 
by and in accordance with reliable, 
probative and substantial evidence. 

(2) ERA will include in an order 
granting or denying a petition for ex¬ 
emption under this subpart a written 
statement of the pertinent facts and a 
statement of the legal basis upon 
which the order is issued. 

(d) (1) ERA shall include in any 
order granting a petition for exemp¬ 
tion, except for an order granting an 
exemption under section 401 of FTJA, 
such terms and conditions as ERA de¬ 
termines appropriate, including terms 
and conditions requiring the use of ef¬ 
fective fuel conservation measures 
which are practicable and consistent 
with the purposes of FDA. 

(2) ERA will design any terms and 
conditions included in any temporary 
exemption issued or extended under 
Sections 211 and 311 of FUA. to insure 
that upon expiration of the exemp¬ 
tion, the persons and powerplant or in¬ 
stallation covered by the exemption 
will comply with the applicable prohi¬ 
bitions under FUA. 

(e) Prior to the issuance of a perma¬ 
nent final order granting or denying a 
petition for exemption. ERA will per¬ 
form an analysis of the environmental 
impact of the issuance of such order in 
accordance with applicable Depart¬ 
ment regulations implementing the 
National Environmental Policy Act of 
1969. 

§501.74 Judicial review'. 

If you are aggrieved by any order 
issued by ERA under this subpart, 
within 60 days of publication in the 
Federal Register of the order, you 
may file a petition for judicial review. 
You must file your petition with the 
United States Court of Appeals for the 
Circuit wherein you reside, or have 
your principal place of business. 

Subpart H—Request for Modification ond Re¬ 
tention of Orders ond Rules Issued Under 

FUA 

§ 501.100 Purpose and scope. 

(a) If you own or operate a power- 
plant or installation which has re¬ 
ceived a prohibition rule or order 
under FUA. this subpart provides you 
with the procedures for filing a peti¬ 
tion for modification or rescission of 
the order of rule. 

(b) ERA may commence a proceed¬ 
ing under this subpart in response to 
your petition or upon its initiative. A 
proceeding commenced on ERA’S ini¬ 
tiative may be commenced by ERA at 
any time afte ERA has issued a prohi¬ 
bition order or rule under FUA. Sec¬ 
tions 601.104, 501.106. 501.107, and 


501.109 of this subpart shall be appli¬ 
cable to the proceeding regardless of 
the manner in which the proceeding 
was initiated. Other sections of this 
subpart apply only to a proceeding 
commenced in response to a petition. 

§501.101 What to file. 

(a) You must file a “Petition for 
Modification (or Rescission) of Prohi¬ 
bition Order or Rule (FUA)” which 
should be clearly labelled as such, 
using the applicable terms, both on 
the petition and on the outside of the 
envelope in which the petition is 
transmitted. The petition must be 
in writing and signed by you. You 
must comply with the general filing 
requirements stated in § 501.7 in addi¬ 
tion to the requirements stated in this 
subpart. 

(b) If you wish to claim confidential 
treatment for any information con¬ 
tained in the petition or other docu¬ 
ments submitted under this subpart, 
you must comply with the procedures 
stated in § 501.7(f). 

§ 501.102 Where to file. 

You are to file the petition with the 
DOE National Office at the address 
provided in § 501.11. 

§501.103 W'hen to file. 

You may file a petition under this 
subpart based on significantly 
changed circumstances at any time 
after the order is final. 

§501.104 Notice. 

(a) You must send by United States 
mail a copy of the petition and any 
subsequent amendments or other doc¬ 
uments relating to the petition, from 
which confidential information has 
been deleted In accordance with § 501.7 

(f), to each person who is reasonably 
ascertainable as a person who will be 
aggrieved by the ERA action you seek, 
including persons who participated in 
the prior proceeding. You must In¬ 
clude with the copy of the petition a 
statement that the person may, within 
10 days, submit comments regarding 
the petition to the ERA office with 
w’hich the petition was filed. You shall 
include with the petition filed with 
ERA a certification to ERA that you 
have complied with the requirements 
of this paragraph and shall Include 
the names and addresses of each 
person to whom a copy fo the petition 
was sent. 

(b) If you determine that compliance 
with paragraph (a) would be impracti¬ 
cable, you must: 

(1) Comply with the requirements of 
paragraph (a) with regard to those 
persons whom it is reasonable and pos¬ 
sible to notify; and 

(2) Include with the petition a de¬ 
scription of the persons or class or 
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classes of persons to whom notice was 
not sent. 

(3) ERA may require you to provide 
additional or alternative notice, or 
may determine that the notice re¬ 
quired by paragraph (a) of this section 
is not impracticable, or may determine 
that notice should be published in the 
Federal Register. 

(c) (1) ERA will serve notice on any 
other person readily identifiable by 
ERA as one who will be aggrieved by 
the ERA action sought and may serve 
notice on any other person that writ¬ 
ten comments regarding the petition 
will be accepted if filed within 10 days 
of service of the notice. 

(2) If ERA on its initiative com¬ 
mences a proceeding for the modifica¬ 
tion or rescission of an order it will 
give notice, either by service of a writ¬ 
ten notice or by verbal communica¬ 
tion, which communication must be 
promptly confirmed in writing, to each 
person who was served the order that 
ERA proposes to modify or rescind. 
ERA will give a reasonable period of 
time for each person notified to file a 
written response or give a verbal com¬ 
munication, if promptly confirmed in 
writing. 

(d) If you are submitting written 
comments to ERA with respect to a 
petition filed under this subpart you 
must send a copy of the comments, or 
a copy form which confidential infor¬ 
mation has been deleted ih accordance 
with § 501.7(f), to the petitioner. You 
must certify to ERA that you have 
complied with the requirements of 
this paragraph. ERA may notify other 
persons participating in the proceed¬ 
ing of the comments and provide an 
opportunity for the persons to re¬ 
spond. 

§501.105 Contents. 

(a) (1) Your petition must contain a 
complete statement of all relevant 
facts pertaining to the circumstances, 
acts or transactions that are the sub¬ 
ject of your petition and to the ERA 
action you seek. The facts must in¬ 
clude the names and addresses of all 
affected persons (if reasonably ascer¬ 
tainable): a description of the acts or 
transactions that would be affected by 
the requested action; and a full de¬ 
scription of the pertinent provisions 
and relevant facts contained in any 
relevant documents. You are also to 
submit, upon request, copies of all con¬ 
tracts, agreements, leases, instru¬ 
ments, and other documents relevant 
to your petition. You must include 
with your petition a copy of the prohi¬ 
bition order or rule of which modifica¬ 
tion or rescission is sought. 

(2) Your petition must fully describe 
the events, acts, or transactions that 
comprise the significantly changed cir¬ 
cumstances as defined in § 501.106, 
upon which your petition is based. 


You must state why, if the significant¬ 
ly changed circumstances are new or 
newly discovered facts, the facts were 
not or could not have been presented 
during the prior proceeding. 

(b) You must state whether you re¬ 
quest or intend to request that there 
be a conference regarding your peti¬ 
tion. If you did not make a request at 
the time the petition was filed you 
must make it as soon thereafter as 
possible, to insure that the conference 
is held when it will be most beneficial. 
Your request and ERA'S determina¬ 
tion regarding it will be made in ac¬ 
cordance with Subpart C of this part, 
which determination is in ERA’S dis¬ 
cretion. 

(c) You must include in the petition 
a discussion of all relevant authorities, 
including but not limited to, DOE or 
EPA rulings, regulations, interpreta¬ 
tions. and decisions on appeals relied 
upon to support the action you seek. 

§501.106 ERA evaluation. 

(a) Processing. (1) ERA may initiate 
an investigation of any statement in 
your petition or any other document 
submitted to it and may utilize in its 
evaluation any relevant facts obtained 
by the investigation. ERA may solicit 
or accept submissions from third per¬ 
sons relevant to any petition under 
this subpart. You will be afforded an 
opportunity to respond to all relevant 
third person submissions. The affected 
powerplant, installation, boiler or non- 
boiler’s opportunity to respond to 
wTitten comments or oral presenta¬ 
tions in response to a notice of inten¬ 
tion to issue a modification or rescis¬ 
sion of an order shall be in accordance 
with the notice. ERA may conduct its 
own investigation and consider any 
other source of information in evaluat¬ 
ing your petition. ERA may on its own 
initiative convene a conference, if, in 
its discretion, it considers that a con¬ 
ference will advance its evaluation of 
the petition. 

(2) ERA may dismiss your petition 
without prejudice if it determines that 
there is insufficient Information upon 
which to base a decision and if upon 
request you did not submit the neces¬ 
sary additional information. 

(b) Criteria. ERA’S decision will be 
based on a determination that there 
are significantly changed circum¬ 
stances. For purposes of this para¬ 
graph, the term "significantly changed 
circumstances’’ mean— 

(1) Your discovery of material facts 
that were not known or could not have 
been known to you at the time of the 
proceeding and action upon which 
your petition 13 based; 

(2) Your discovery of a law, regula¬ 
tion, interpretation, ruling, order or 
decision on appeal that was in effect 
at the time of the proceeding upon 
which the petition or order is based 


and which, if it had been made known 
to ERA would have been relevant to 
the proceeding and would have sub¬ 
stantially altered the outcome; or 

(3) There has been a substantial 
change in the facts or circumstances 
upon which an outstanding and con¬ 
tinuing prohibition order was based, 
which change occurred during the in¬ 
terval between issuance of the order 
and the date of filing of the petition 
under this subpart, and was caused by 
forces or circumstances beyond your 
control. 

§ 501.107 Decision and order. 

(a) ERA shall issue an appropriate 
order after considering your petition 
and other relevant information re¬ 
ceived during the proceeding. 

(b) ERA will either modify or re¬ 
scind the prohibition order or rule or 
deny your petition for modification or 
rescission and will include a written 
statement setting forth the pertinent 
facts and legal basis of the order. 

(c) ERA will serve the order upon 
you, the petitioner, or, if the action 
was initiated by ERA, upon the affect¬ 
ed powerplant or installation. ERA 
will publish in the Federal Register a 
notice of issuance of an order substan¬ 
tially modifying or rescinding a prohi¬ 
bition order or rule. 

§501.108 Timeliness. 

(a) ERA will take action on a peti¬ 
tion for modification or rescission of a 
prohibition order within 90 days of 
filing. 

(b) ERA will issue an order granting 
or denying the petition within 150 
days of the filing of your petition. 

(c) For purposes of this section, the 
term "action” includes service of a 
"Notice of Intention to Modify (or Re¬ 
scind) Prohibition Order" on the peti¬ 
tioner. 

Subpart I—Requests for Stay 

§ 501.120 Purpose and scope. 

(a) This subpart provides you with 
the procedures for the petition for and 
granting of a stay by DOE. You are 
not, however, to use this subpart for 
the mandatory stays provided for in 
sections 202(b) and 301(a) of FUA. 

(b) Your application for stay under 
this subpart will only be considered— 

(1) Incident to a petition for modifi¬ 
cation or rescission of an order; or 

(2) Pending judicial review. 

(c) You must comply with all final 
DOE orders, regulations, rulings, and 
generally applicable requirements 
unless a petition for a stay is granted. 

§501.121 What lo file. 

(a) You must file a "Petition for 
Stay (FUA) M which should be clearly 
labeled as such both on the petition 
and on the outside of the envelope in 
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which the petition is transmitted. The 
petition must be in writing and must 
be signed by you. You shall comply 
with the general filing requirements 
stated in §501.7, in addition to the re¬ 
quirements stated in this subpart. 

(b) If you wish to claim confidential 
treatment for any information con¬ 
tained in the petition or other docu¬ 
ments submitted under this subpart, 
you are to use the procedures set out 
in § 501.7(f) 

§501.122 Where to file. 

You are to file your petition for stay 
of an -order under FUA at the address 
provided in § 501.11. 

§501.123 Notice. 

DOE will publish notice in the Fed¬ 
eral Register of receipt of an applica¬ 
tion for stay under this subpart. 

§501.124 Contents. 

(a) You shall include in your peti¬ 
tion a full and complete statement of 
all relevant facts pertaining to the act 
or transaction that is the subject of 
the petition and to the DOE action 
sought. The facts shall include, but 
not be limited to, criteria listed below 
in § 501.125(b). 

(b) You may request a conference re¬ 
garding the application. If your re¬ 
quest is not made at the time the ap¬ 
plication is filed, you must make it as 
soon thereafter as possible. Your re¬ 
quest and DOE’s determination re¬ 
garding it will be made in accordance 
with Subpart C of this part. 

§ 501.125 DOE evaluation. 

(a) Processing . (1) DOE may investi¬ 
gate any statement in your petition or 
any other document submitted to it 
and may utilize in its evaluation any 
relevant facts obtained by the investi¬ 
gation. DOE may solicit or accept sub¬ 
mission from third persons relevant to 
your petition or other document. You 
will be afforded an opportunity to re¬ 
spond to all relevant third person sub¬ 
missions. DOE may conduct its own in¬ 
vestigation and consider any other 
source of information in evaluating a 
petition or other document. DOE on 
its initiative may convene a confer¬ 
ence, if. in its discretion, it considers 
that the conference will advance its 
evaluation of the petition. 

(2) DOE may dismiss the petition 
without prejudice if it determines that 
there is not sufficient information 
upon which to base a decision and if 
upon request the necessary additional 
information is not submitted by you. 

(3) DOE will process petitions for 
stay as expeditiously as possible. DOE 
will grant or deny the petition for stay 
within 10 business days after receipt 
of the petition whenever it is adminis¬ 
tratively feasible to do so. 


(b) Criteria. DOE will grant a stay if 
you show that there is a likelihood of 
success on the merits and you also 
show one or more of the following: 

(1) That irreparable injury will 
result in the event that the stay is 
denied; 

(2) That denial of the stay will result 
in a more immediate serious hardship, 
or gross inequity to you than to the 
other persons affected by the proceed¬ 
ing; 

(3) That it would be desirable for 
public policy or other reasons to pre¬ 
serve the status quo ante pending a de¬ 
cision on the merits of the appeal, pe¬ 
tition, modification or rescission; or 

(4) That it is impossible for you to 
fulfill the requirements of the original 
order. 

§ 501.126 Decision and order. 

(a) DOE must issue an order grant¬ 
ing or denying the petition upon con¬ 
sideration of the petition and other 
relevant information received or ob¬ 
tained during the proceeding. 

(b) DOE will include in the order a 
written statement setting forth the 
relevant facts and the basis of the de¬ 
cision, including any terms and condi¬ 
tions of the stay. 

Subpart J—Requests for Interpretation 

§ 501.130 Purpose and scope. 

This subpart provides you with the 
procedures you must use to file a 
formal request for an interpretation 
and with the procedures DOE will use 
to consider your request. Any re¬ 
sponse. whether verbal or written, to a 
general inquiry or to other than a 
formal written request for interpreta¬ 
tion filed with the General Counsel or 
his delegate is not an interpretation 
and merely provides general informa¬ 
tion. 

§501.131 What to file. 

(a) If you are filing under this sub¬ 
part you must file a “Request for In¬ 
terpretation (FUA) M which should be 
clearly labeled as such both on the re¬ 
quest and on the outside of the enve¬ 
lope in which the request is transmit¬ 
ted. You must sign your request and it 
must be in writing. Your request must 
also comply with the general filing re¬ 
quirements stated in § 501.7. 

(b) If you wish to claim confidential 
treatment for any information con¬ 
tained in the request or other docu¬ 
ments submitted under this subpart, 
the procedures set out in § 501.7(f) will 
apply. 

§501.132 Where to file. 

You must file a request for interpre¬ 
tation with the DOE General Counsel 
or his delegate at the address provided 
in §501.11. 


§501.133 Notice. 

(a) You must send by U.S. mail a 
copy of your request and any subse¬ 
quent amendments or other docu¬ 
ments relating to the request, from 
which confidential information has 
been deleted in accordance with 
§ 501.7(f) to each person who is reason¬ 
ably ascertainable as a person who will 
be aggrieved by the DOE action you 
seek. You must include with the copy 
of the request a statement that the 
person may, within 10 days, submit 
comments regarding the request to the 
General Counsel or his delegate with 
whom the request was filed. You must 
include with the request filed with 
DOE a certification to DOE that you 
have complied with the requirements 
of this paragraph and you must also 
include the names and addresses of 
each person to whom a copy of the re¬ 
quest was sent. 

(b) If you determine that compliance 
with paragraph (a) would be impracti¬ 
cable. you must: 

(1) Comply with the requirements of 
paragraph (a) with regard to those 
persons whom it is reasonable and pos¬ 
sible to notify; and 

(2) Include with the request a de¬ 
scription of the persons or class or 
classes or persons to whom notice was 
not sent. 

(3) DOE may require you to provide 
additional or alternative notice, may 
determine that the notice required by 
paragraph (a) of this section is not im¬ 
practicable, or may determine that 
notice should be published in the Fed¬ 
eral Recister. 

(c) DOE will serve notice on any 
other person readily identifiable by 
DOE as one who will be aggrieved by 
the DOE action sought and may serve 
notice on any other person that writ¬ 
ten comments regarding the petition 
will be accepted if filed within 10 days 
of service of the notice. 

(d) If you are submitting written 
comments to DOE with respect to a re¬ 
quest filed under this subpart you 
must send a copy of the comments, or 
a copy from which confidential infor¬ 
mation has been deleted in accordance 
with § 501.7(f), to the requestor. You 
must certify to DOE that you have 
complied with the requirements of 
this paragraph. DOE may notify other 
persons participating in the proceed¬ 
ing of your comments and provide an 
opportunity for those persons to re¬ 
spond. 

§501.134 Contents. 

(a) You must include in the request 
a complete statement of all relevant 
facts pertaining to the circumstances, 
acts or transactions that are the sub¬ 
ject of your request and to the DOE 
action you seek. The facts must in¬ 
clude the names and addresses of all 
affected persons (if reasonably ascer- 
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tainable) and a full discussion of the 
pertinent provisions and relevant facts 
contained in the documents submitted 
with the request. You must submit 
copies of all relevant contracts, agree¬ 
ments. leases, instruments, and other 
documents with the request. When 
your request pertains to only one step 
in a larger integrated transaction, you 
must also submit the facts, circum¬ 
stances. and other relevant informa¬ 
tion pertaining to the entire transac¬ 
tion. 

(b) You must include in your request 
a discussion of all relevant authorities, 
including, but not limited to. DOE and 
EPA rulings, regulations, interpreta¬ 
tions. and decisions on appeals relied 
upon to support the particular inter¬ 
pretation you seek. 

§501.135 DOR evaluation. 

(a) Processing. (1) DOE may initiate 
an investigation of any statement in a 
request or any other document sub¬ 
mitted to it under this subpart, and 
may utilize in its evaluation any rele¬ 
vant facts obtained by the investiga¬ 
tion. DOE may solicit or accept sub¬ 
missions from third persons relevant 
to your request for interpretation or 
any other document submitted under 
this subpart. You will be afforded an 
opportunity to respond to all relevant 
third person submissions. DOE may 
consider any other source of informa¬ 
tion In evaluating a request for inter¬ 
pretation or any other document sub¬ 
mitted under this subpart. DOE on its 
own initiative may convene a confer¬ 
ence, if, in its discretion, it considers 
that a conference will advance its eval¬ 
uation of the request. 

(2) DOE will issue its interpretation 
on the basis of the information pro¬ 
vided in your request, unless that in¬ 
formation is supplemented by other 
information brought to the attention 
of the General Counsel during the 
proceeding. DOE’s interpretation will, 
therefore, depend for its authority on 
the accuracy of your factual state¬ 
ments and you may rely upon it only 
to the extent that the facts of the 
actual situation correspond to those 
upon which the interpretation was 
based. 

(3) DOE may refuse to issue you an 
interpretation, if DOE determines 
that there is insufficient information 
upon which to base a decision and if. 
upon request, you do not submit the 
necessary additional information. 

(b) Criteria . (1) DOE will base its in¬ 
terpretations as applicable, on the 
DEOA, and FUA. and the regulations 
and published rulings of DOE as ap¬ 
plied to the specific actual situation. 

(2) DOE will take into consideration 
previously Issued interpretations deal¬ 
ing with the same or a related issue. 


§ 501.126 Decision and order. 

(a) DOE may issue an interpretation 
after consideration of the request for 
interpretation and other relevant in¬ 
formation received or obtained during 
the proceeding. 

(b) The interpretation will contain a 
wTittcn statement of the information 
upon which it is based and a legal 
analysis of and conclusions regarding 
the application of rulings, regulations 
and other precedent to the situation 
presented in the request. 

(c) You may rely on an interpreta¬ 
tion only if it is specifically addressed 
to you or DOE served a copy of the in¬ 
terpretation upon you and you are di¬ 
rectly involved in the same transaction 
or act. If you are entitled to rely upon 
an interpretation you will not be sub¬ 
ject to the civil or criminal penalties 
stated in Subpart O of this part for 
any act you made in reliance upon the 
interpretation, notwithstanding that 
the interpretation is subsequently de¬ 
clared by judicial or other competent 
authority to be invalid. 

(d) DOE may at any time rescind or 
modify an interpretation on its own 
initiative. Rescission or modification 
may be affected by notifying persons 
entitled to rely on the interpretation 
that it is rescinded or modified. This 
modification will include a statement 
of the reasons for the rescission or 
modification and. in the case of a 
modification, a restatement of the in¬ 
terpretation as modified. 

(e) An interpretation is modified by 
a subsequent amendment to the regu¬ 
lations or ruling to the extent that it 
is inconsistent with the amended regu¬ 
lation or ruling. 

(f) (1) If you are aggrieved by an in¬ 
terpretation you may submit a peti¬ 
tion for reconsideration to the Gener¬ 
al Counsel within 30 days of service of 
the interpretation. You have not ex¬ 
hausted your administrative remedies 
until a period of 30 days from the date 
of service of the interpretation has 
elapsed without receipt by the Gener¬ 
al Counsel of a petition for reconsider¬ 
ation or, if you have filed a timely pe¬ 
tition for reconsideration of the inter¬ 
pretation, until that petition has been 
acted on by the General Counsel. 
However, you may consider the peti¬ 
tion as having been denied if the Gen¬ 
eral Counsel does not respond to the 
petition within 60 days of the date of 
receipt thereof, or within such ex¬ 
tended time as the General Counsel 
may prescribe by written notice to the 
petitioner concerned within that 60- 
day period. 

(2) DOE may summarily deny a peti¬ 
tion for reconsideration if— 

(i) You have not filed it in a timely 
manner, unless good cause is shown; or 

(ii) It is defective on its fact for fail¬ 
ure to state, and to present facts and 
legal argument in support thereof. 


that the interpretation was erroneous 
in fact or in law. or that it was arbi¬ 
trary or capricious. 

(3) The General Counsel may deny 
your petition for reconsideration if 
you do not establish that— 

(i) You are aggrieved by the inter¬ 
pretation; 

(ii) ’The interpretation was errone¬ 
ous in fact or in law; or 

(Hi) The interpretation was arbitrary 
or capricious. 

DOE‘s denial of your petition for re¬ 
consideration shall be a final order of 
which you may seek judicial review. 

Subpart K—Rulings 

§ 501.140 Purpose and scope. 

The General Counsel will issue rul¬ 
ings in accordance with the provisions 
of this subpart. General Counsel will 
publish each ruling in the Federal 
Register. You are entitled to rely 
upon a ruling to the extent provided 
in this subpart. 

§ 501.141 Criteria for issuance. 

(a) The General Counsel may issue a 
ruling whenever— 

(1) There has been a substantial 
number of inquiries with regard to 
similar factual situations or a particu¬ 
lar section of the regulations; or 

(2) It determines that it will be of as¬ 
sistance to the public in applying the 
regulations to a specific situation. 

§ 501.142 Modification or rescission. 

(a) The General Counsel may 
modify or rescind a ruling by— 

(1) Publishing the modification or 
rescission in the Federal Register; or 

(2) A rulemaking proceeding in ac¬ 
cordance with Subpart L of this part. 

(b) You shall not be subject to the 
sanctions or penalties stated in Sub¬ 
part O of this part for action taken in 
reliance upon a ruling, notwithstand¬ 
ing that the ruling is subsequently de¬ 
clared by judicial or other competent 
authority to be invalid. You may not 
rely upon a ruling after it has been de¬ 
clared invalid or after it is rescinded or 
modified as provided in paragraph (a) 
of this section. 

§501.143 Comments. 

You may file a wTitten comment on 
or objection to a published ruling at 
any time with the General Counsel at 
the address provided in § 501.11. 

Subpart L—Petition for Rulemaking 

§ 501.150 Purpose and scope. 

(a) This subpart provides you with 
the procedures you must use to re¬ 
quest an ERA rulemaking proceeding. 
This subpart does not apply to a rule- 
making to impose a prohibition under 
Subpart E. ERA may commence a ru¬ 
lemaking proceeding upon its own ini- 
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tiative or pursuant to a petition filed 
by any interested person. 

(b) ERA will conduct rulemaking 
proceedings in accordance with the 
Administrative Procedures Act, the 
Department of Energy Organization 
Act, and FUA. 

§501.151 Petition* for rulemaking. 

(a) You may file a written petition 
for the issuance, amendment or repeal 
of regulation set out in sections 500- 
510 at any time. Your petition must be 
signed by the Chief Executive Officer. 

(b) ERA shall consider your petition 
for a rulemaking and either— 

(1) Institute a rulemaking as re¬ 
quested or as modified; 

(2) Provide you with written reasons 
why ERA does not intend to institute 
a rulemaking as requested; or 

(3) Notify you in writing that the 
matter is under consideration and that 
a decision cannot be made at that time 
because of the inadequacy of available 
information, changing circumstances 
or other reasons as set forth in the 
notice. 

§501.152 Comment* in connection with 
rulemaking. 

Comments filed in connection with a 
rulemaking must be filed in accord¬ 
ance with the instructions in the 
notice of proposed rulemaking pub¬ 
lished in the Federal Register. You 
must submit your comments in writing 
and they must be signed. 

§501.153 Where to file. 

You must file your petition with the 
Economic Regulatory Administration. 
Assistant Administrator for Regula¬ 
tions and Emergency Planning at the 
address provided in §501.11. If you 
submit comments in connection with a 
rulemaking, you must submit them in 
accordance with the instructions in 
the notice of proposed rulemaking. 

Svbpart M—Complaints 

§ 501.160 Purpose and scope. 

This subpart provides the proce¬ 
dures you must use to file complaints 
alleging violations of any DOE or ERA 
rule, order, regulation, ruling, or inter¬ 
pretations of FUA. 


§601.161 What to file. 

If you wish to file a complaint under 
this subpart, clearly label your filing 
‘'Complaint”, and submit it in writing 
over your signature in accordance with 
the general filing requirements stated 
in §501.7. ERA will accept verbal com¬ 
plaints that otherwise satisfy the re¬ 
quirements of this subpart, but ERA 
may request written verification. 


§501.162 Where to file. 

You may file your complaint with 
the Assistant Administrator for Fuels 
Regulations Economic Regulatory Ad¬ 
ministration at the address provided in 
§501.11. 

§501.163 Content*. 

You must include in your complaint 
a complete statement of all relevant 
facts pertaining to the act or transac¬ 
tion that is subject to your complaint. 
You must also include the names and 
addresses of all persons involved (if 
reasonably ascertainable), a descrip¬ 
tion of the events that led to your 
complaint, and a statement describing 
the regulation, ruling, order, rule, or 
interpretation that allegedly has been 
violated. 

§ 501.164 ERA evaluation. 

(a) Processing. ERA may investigate 
any statement in your complaint or 
any other document submitted, and 
may utilize in its evaluation any rele¬ 
vant facts obtained by such investiga¬ 
tion or from any other source of infor¬ 
mation. ERA may solicit or accept sub¬ 
missions from third persons relevant 
to your complaint or other related 
documents. ERA, on its initiative, may 
order a conference if it considers a 
conference will enhance ERA evalua¬ 
tion of your compliant. 

(b) Confidentiality of information. 
ERA will treat as confidential infor¬ 
mation received in any investigation of 
your complaint, including your identi¬ 
ty and the identity of any other 
person who provides information, to 
the extent such information is covered 
by the investigatory file exception to 
public disclosure contained in 5 U.S.C. 
552. However, if ERA determines that 
disclosures would be in the public in¬ 
terest, ERA may release such informa¬ 
tion subsequent to notifying you of its 
intentions and offering you the oppor¬ 
tunity to respond. 

§501.165 Decision. 

After considering your complaint 
and any other relevant information re¬ 
ceived or obtained during the proceed¬ 
ing, ERA may— 

(a) Issue a notice of probable viola¬ 
tion in accordance with the provisions 
of Subpart N of this part; 

(b) Determine that no violation has 
occurred or that a notice of probable 
violation would not be appropriate; or 

(c) Take such other action as it 
deems appropriate. 

Subport N—Notice of Violation and Remedial 
Orders 

§ 501.170 Purpose and scope. 

(a) ERA will determine the nature 
and extent of violations of any rule, 
regulation, exemption or order issued 
by it under the authority of the Act 


according to the procedures of this 
subpart. ERA will also issue Notices of 
Violation and Remedial Orders accord¬ 
ing to the procedures of this subpart. 

(b) ERA will take whatever action is 
necessary under this subpart and Sup- 
part O of this Part to determine the 
nature and extent of a violation when 
it has reason to believe a violation of 
any provision of any rule, regulation, 
exemption, permit or order issued by 
ERA under the authority of the Act 
has occurred, is continuing to occur, or 
is about to occur. Where time, the 
nature of the proceeding, and the 
public interest permit, ERA will pri- 
vide alleged violators with a draft 
Notice of Violation at least 30 days 
prior to the issuance of a violation. 
Otherwise ERA will commence a pro¬ 
ceeding under this subpart by service 
of Notice of Violation. 

§ 501.171 Notice of violation. 

(a) Notice. ERA may issue a Notice 
of Violation if after its investigation it 
finds, subject to reconsideration as 
provided in §501.172 of this subpart, 
that you have committed, are current¬ 
ly committing or are about to commit 
a violation. 

(b) Contents. (1) ERA will set forth 
in the Notice of Violation the nature 
of the violation, the relevant facts, the 
legal basis for the conclusions reached 
therein and other provisions of the 
order which are contemplated at that 
time including the proposed penalty if 
applicable. 

(2) If ERA is proposing to assess a 
civil penalty, you will be informed in 
the Notice of Violation of your oppor¬ 
tunity for a hearing before an Admin¬ 
istrative Law Judge, as set forth in 
§ 501.172(a)(1) below, before any final 
determination on the violation and 
penalty are made by ERA. You will 
also be informed in the notice of your 
right to elect to have the procedures 
of § 501.172(a)(2) below apply in lieu of 
the hearing with respect to a final de¬ 
termination on the assessment of any 
civil penalty. 

(3) If ERA is not proposing to assess 
a civil penalty, you will be informed in 
the Notice of Violation of your oppor¬ 
tunity for a conference as set forth in 
§ 501.176(b) before a final determina¬ 
tion on the violation is made by ERA. 
ERA may in its discretion also provide 
you with an opportunity for a hearing 
pursuant to § 501.172(a)(1). 

(c) Service. ERA will serve a copy of 
the Notice of Violation upon you and 
upon other persons readily identifi¬ 
able by the ERA as likely to be ag¬ 
grieved by issuance of a Remedial 
Order. 

(d) Rescission. ERA will notify in 
writing that the notice has been re¬ 
scinded if it finds no violation has oc¬ 
curred, is continuing to occur, or is 
about to occur or if for any reason 
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ERA feels that the issuance of a Re¬ 
medial Order would not be appropri¬ 
ate. 

§ 501.172 Hearing* and conferences. 

(a) When civil penalty proposed—( 1) 
Hearing alternative, (i) Unless you 
have elected to have the provisions of 
paragraph (2) of this subsection apply, 
ERA will convene, upon your request, 
a hearing before an Administrative 
Law Judge pursuant to section 554 of 
the Administrative Procedure Act (5 
U.S.C. 554), before a final determina¬ 
tion on the violation and penalty is 
made. 

(ii) If you have received a Notice of 
violation you may request, within 30 
days of receipt of the notice, an ad¬ 
ministrative hearing provided in sub- 
paragraph <i) above. To make a re¬ 
quest you must comply with the 
instructions set forth in the notice. 

(2) Election alternative . (i) If you 
have received a Notice of Violation, in 
which a penalty has been proposed, 
you may elect, within 30 days after re¬ 
ceipt of the notice, to have ERA make 
a final determination On the violation 
and penalty within 45 days after you 
have notified ERA of your election. 

(ii) If you are making an election 
provided in subparagraph (i) you must 
comply with the instructions set forth 
in the Notice of Violation. Your elec¬ 
tion under this subsection Is final 
except that ERA may. if you request, 
revoke the election when good cause, 
as determined by ERA. is demonstrat¬ 
ed for the revocation. 

(b) When civil penalty not pro¬ 
posed— (1) ConferenceyU you have re¬ 
ceived a Notice of Violation, in which 
a civil penalty has not been proposed, 
you may. within 30 days after receipt 
of the notice, request a conference 
with ERA to discuss the notice. In 
order to request a conference, you 
must comply with the instructions set 
forth in the notice. 

§501.173 Remedial order. 

(a) General ERA will issue you a Re¬ 
medial Order if, after considering all 
the information received during the 
proceeding, the ERA determines that 
you have committed, are committing 
or are about to commit a violation. 

(b) Remedies. ERA may, in any Re¬ 
medial Order issued, require you to 
take such action as ERA determines is 
necessary to eliminate or to compen¬ 
sate for the effects of a violation. 

(c) Contents. ERA will, in any Reme¬ 
dial Order issued under this section, 
set forth the relevant facts and legal 
basis of the order and where appropri¬ 
ate. the final penalty assessed and the 
basis therefor. When you have re¬ 
quested an administrative hearing as 
provided in § 501.172 above, the order 
will include the findings made by the 
Administrative Law Judge. The order 


will be effective upon service, unless 
otherwise provided in the order, until 
stayed, suspended, modified or re¬ 
scinded on judicial review*. 

(d) Service. The ERA will serve a 
copy of the Remedial Order upon you. 
any other person w'ho w r as served a 
copy of the Notice of Violation, and 
any other person readily identifiable 
by the ERA as one w r ho is aggrieved by 
the order. ERA will place a copy of 
each final order, modified to insure 
the confidentiality of information pro¬ 
tected from disclosure under 18 U.S.C. 
1905 and 54 U.S.C. 552, on file in the 
Public Information Office described in 
§501.12. 

(e) Judicial review. Judicial review 
of a Remedial Order is provided for in 
section 723 of the Act. 

Subpart O—Investigation, Violations, 
Sanctions, and Judicial Actions 

§ 501.180 I nvestigationB. 

(a) General ERA may, in its discre¬ 
tion. initiate investigations to deter¬ 
mine compliance by any person with 
any rule, regulation, exemption, or 
order issued by ERA under the au¬ 
thority of the Act. any decree of court 
relating thereto, or any other ageny 
action. ERA encourages your volun¬ 
tary cooperation with its investiga¬ 
tions. When the circumstances war¬ 
rant, however. ERA may issue subpoe¬ 
nas as provided in Subpart D of this 
part. ERA may also conduct investiga¬ 
tive conferences in the course of any 
investigation in accordance with Sub¬ 
part C of this part. 

(b) Investigators. Designated repre¬ 
sentatives of ERA will conduct the in¬ 
vestigations. The representatives have 
the authority to administer oaths and 
receive affirmations in any matter 
under investigation by ERA. 

<c) Notification. If you are under in¬ 
vestigation in accordance with this 
section and are requested to furnish 
information or documentary evidence 
ERA will notify you as to the general 
purpose for w r hich the information or 
evidence Is sought. 

(d) Termination. ERA may close the 
investigation file at any time, without 
prejudice to further investigation by 
ERA at any time the circumstances so 
warrant. 

(e) Confidentiality. ERA will keep 
confidential any information received 
in an investigation under this section, 
including the identity of the person in¬ 
vestigated and any other person who 
provides information during the inves¬ 
tigation. unless otherwise determined 
by ERA. to the extent it is covered 
under the investigatory file exception 
to public disclosure contained in 5 
U.S.C. 522. 


§501.181 Violations. 

You have committed a violation if 
you committed an act which results in 
a circumvention or contravention of 
the requirements of any provision of 
the regulations issued under the au¬ 
thority of the Act or any order, rule, 
exemption, or permit issued pursuant 
thereto. 

§501.182 Sanctions. 

(a) General . (1) If you violate any 
provision of the regulations issued 
under the authority of the Act or any 
order, rule, exemption or permit 
issued pursuant thereto you will be 
subject to the penalties and sanctions 
as provided herein. 

(2) Each day that you violate any 
provision of the regulations issued 
under the authority of the Act or any 
order, rule, exemption, or permit 
issued pursuant thereto constitutes a 
separate violation within the meaning 
of the provisions of this section relat¬ 
ing to civil penalties. 

(b) Criminal fines. (1) If you willful¬ 
ly commit a violation under this sub¬ 
section. except a violation of the provi¬ 
sion of section 402 of the Act relating 
to the use of natural gas for decorative 
outdoor lighting, you will be subject to 
a fine of not more than $50,000 or im¬ 
prisonment of not more than 1 year, 
or both, for each violation. 

(2) The ERA may at any time refer a 
willful violation to the Department of 
Justice for criminal prosecution. 

(c) Civil penalties. (1) If you commit 
a violation under this subsection you 
will be subject to the following civil 
penalties which may be assessed by 
the ERA: 

(1) If you own or operate a facility 
which exceeds the use of natural gas 
or petroleum allowed by an exemption 
granted by ERA, the penalty will not 
be more than $3 per Mcf of natural 
gas or $10 per barrel of oil used in 
excess of that allowed by the exemp¬ 
tion. 

(ii) If you violate any other provi¬ 
sion, the penalty will not be more than 
$25,000 for each violation. 

(2) Either the General Counsel of 
DOE in consultation with the Depart¬ 
ment of Justice or, where appropriate, 
the Department of Justice, upon refer¬ 
ral by ERA, will prosecute civil penal¬ 
ties. 

(3) ERA may compromise and settle, 
and collect civil penalties whenever it 
considers it to be appropriate or advis¬ 
able. 

(d) Corporate personnel. (1) If you 
are a director, officer, or agent of a 
corporation and you wdllfully autho¬ 
rize. order or perform any act or prac¬ 
tice constituting a violation of any 
provision of the regulations issued 
under authority of the Act, or any 
order, rule, or exemption, or permit 
issued pursuant thereto, you will be 
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subject to the penalties specified in 
paragraphs <b) and (c) of this section 
without regard to any penalties to 
which the corporation may be subject. 
You will not, however, be subject to 
imprisonment under paragraph (b) 
unless you also knew, or reasonably 
should have know of noncompliance 
by the corporation or had received 
from the ERA notice of noncompli¬ 
ance by the corporation. 

(2) For purposes of this paragraph: 

(i) “Agent.” includes any employee or 
other person acting on behalf of the 
corporation on either a temporary or 
permanent basis, whether or not he/ 
she has authority to engage in the 
particular activity involved; and 

(ii) “Notice of noncompliance” is a 
Remedial Order issued under Section 
501.173 of this Part. 

(e) Other penalties. You will be sub¬ 
ject to the criminal penalties provided 
in 18 U.S.C. 1001 (1970) if you willfully 
conceal a material fact, make a fraud¬ 
ulent statement or representation; or 
use or attest to any document contain¬ 
ing a fraudulent statement pertaining 
to matters within the scope of the Act 
or the DEOA. 

§501.183 Injunctions. 

Whenever it appears to ERA that 
any person has committed, is commit¬ 
ting, or is about to commit a violation 
of any regulation, order, rule or ex¬ 
emption issued under the Act, ERA 
may in accordance with Section 724 of 
the Act request the Attorney General 
to bring a civil action in the appropri¬ 
ate district court of the United States 
to enjoin such acts or practices. Upon 
proper showing, a temporary restrain¬ 
ing order or a preliminary or perma¬ 
nent injunction will be granted with¬ 
out bond. The relief sought may in¬ 
clude a mandatory injunction com¬ 
manding any person to comply with 
any provision of such order, regula¬ 
tion, rule, exemption or permit the 
violation of which is prohibited by 
Section 724 of the Act and may also 
include interim equitable relief. 

§501.184 Citizen suits. 

(a) General If you are aggrieved by 
the failure of ERA to perform any 
nondiscretionary act or duty under 
the Act you may file a Petition for 
Action for ERA to take such action as 
you may feel to be proper. You must 
file the petition with the Assistant Ad¬ 
ministrator for Fuels Regulation at 
the address provided in Section 501.11 
of this Part. Your petition must speci¬ 
fy the action requested and set forth 
the facts and legal arguments that 
constitute the basis for the request. 

(b) ERA decision . Within 60 days of 
receiving the Petition for Action ERA 
will notify you that it has instituted 
the action you requested; that other 
action, as stated, is being taken; or 


that no action is being taken and state 
the reasons therefor. 

(c) Judicial relief. If after you have 
received notice of ERA’S decision you 
still feel aggrieved you may commence 
a civil action in the appropriate dis¬ 
trict court as provided in Section 725 
of the Act. You may not commence 
any action under Section 725 unless 
you have satisfied the requirements of 
this section. 

PART 502—FUELS DECISION REPORT 

§502.1 Purpose and scope. 

(a) If you petition for a temporary 
or permanent exemption from the pro¬ 
hibitions of this Title, you must 
submit as part of your petition a Fuels 
Decision Report. Your Fuels Decision 
Report should demonstrate the profes¬ 
sional competence, and indeed excel¬ 
lence, of your good faith efforts to 
avoid using petroleum or natural gas. 
You can show how you tried to secure 
and rely on an alternate fuel. You can 
also show how you tried, at the least, 
to minimize the amount of oil or gas 
you use by attempting to substitute a 
mixture, to employ energy efficient 
technologies, and to implement other 
oil and gas conservation measures. 
The Fuels Decision Report describes 
the preliminary design analysis per¬ 
formed to make your fuels decision. It 
should accurately reflect the ingenu¬ 
ity and professional judgment used in 
attempting to find an energy source 
other than petroleum or natural gas 
which can serve your needs. It shows 
the calibre of your response to a fun¬ 
damental technological challenge. 

(b) We have not stipulated which al¬ 
ternate fuels you must consider. Selec¬ 
tion of fuels is your choice, based upon 
your determination of your needs and 
supply opportunities. The kinds of 
fuel you might consider could range 
from coal to any fuel (or mixture, if 
appropriate) that is not petroleum or 
natural gas. 

(c) Your Fuels Decision Report must 
demonstrate that you rigorously ex¬ 
plored and objectively evaluated all 
reasonable alternatives to oil or gas. It 
must clearly and concisely describe 
the process and methodology you used 
to search for, analyze, and evaluate 
each fuel you considered, including 
documentation of feasibility reports, 
experts and sources used. The evi¬ 
dence you provide in support of your 
evaluation of each fuel considered 
must be sufficient to demonstrate that 
you qualify for one or more exemp¬ 
tions, and must meet the eligibility 
and evidentiary requirements pertain¬ 
ing to the appropriate specific exemp¬ 
tions covered by this Title. 

(d) The kinds of information which 
must be included in your Fuels Deci¬ 
sion Report may differ depending on 
the kind of exemption or the type of 
unit under consideration. The infor¬ 


mation required is outlined in the evi¬ 
dentiary requirements of Parts 503, 
504. 505 and 506 of these regulations. 
For example, if you are requesting a 
permanent exemption, your Report 
must contain the results of you exami¬ 
nation of the feasibility of using fuel 
mixtures and fluidized bed combustion 
technologies. If you are requesting a 
temporary exemption, your report 
must contain the results of your exam¬ 
ination of the feasibility of using an 
alternate fuel immediately and of 
using a fuel mixture during the period 
of the proposed exemption. If you are 
requesting a permanent exemption for 
a powerplant. your report must in 
most cases contain the results of your 
examination of alternate sources of 
pow r er and, in some cases, of alterna¬ 
tive sites. 

(e) The depth of analysis as to a spe¬ 
cific alternate fuel will vary by chap¬ 
ter in your Fuels Decision Report. If 
you concluded that you cannot obtain 
an adaquate supply of a particular al¬ 
ternate fuel, your analysts and the evi¬ 
dence supporting that conclusion and 
demonstrating you eligibility for an 
exemption on those grounds should 
appear in the Availability Consider¬ 
ations Chapter. If you concluded that 
use of a second alternate fuel was not 
feasible due to certain State or local 
requirements, your analysis and evi¬ 
dence should appear either in the Site 
Considerations Chapter or in the 
Other Considerations Chapter. If you 
concluded that cost of using a third al¬ 
ternate fuel would substantially 
exceed the cost of using imported oil, 
taking due account of the costs of pol¬ 
lution control equipment and of pur¬ 
chasing and preparing land for wet 
sludge disposal, your analysis of the 
environmental requirements should 
appear in the Environmental Regula¬ 
tory Chapter, and your analysis and 
documentation of the cost of using 
that fuel compared with using the cost 
of using imported oil should appear in 
the Economic Considerations Chapter. 
When use of a particular fuel is not af¬ 
fected by the considerations addressed 
in a particular chapter, you should 
merely include a statement to that 
effect. For example, if you concluded 
that there would not be environmental 
problems associated with use of the 
second alternate fuel you considered, 
you would simply state your conclu¬ 
sions and the reasons supporting it in 
the Environmental Regulatory Consid¬ 
erations chapter. 

§ 502.2 General instructions. 

(a) Pre-filing conference for clarifi¬ 
cation, You may request an informal 
pre-filing conference with ERA to dis¬ 
cuss your forthcoming Fuels Decision 
Report and to clarify any questions 
you may have concerning the informa¬ 
tion required by this Part. 
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(b) Pre-filing conference for waivers. 
You may request an informal pre- 
filing conference with ERA to discuss 
whether your Fuels Decision Report 
must contain all of the chapters and 
information required by this Part. We 
retain the right to waive some of the 
requirements for the contents of the 
Fuels Decision Report if we determine 
that the purpose of the Act are best 
achieved by doing so. The grounds 
upon which we might consider waiving 
certain requirements could include: 

(1) The burden of meeting such re¬ 
quirements could be excessive for a 
small firm or for a new firm; 

(2) The burden of meeting such re¬ 
quirements could be excessive for firm 
requesting an exemption for an exist¬ 
ing facility; 

(3) The burden of meeting such re¬ 
quirements could be excessive for a pe- 
tioner requesting a temporary exemp¬ 
tion; 

(4) The burden of meeting such re¬ 
quirements could be excessive for a pe¬ 
titioner requesting a certain type of 
exemption; or 

(5) Other reasons as determined by 
ERA. 

After the pre-filing conference, we 
will prepare a written memorandum of 
record identifying any requirements of 
the Fuels Decision Report which we 
agreed to waive. We will mail a copy of 
the memorandum of record to you 
within 10 days* of the prefiling confer¬ 
ence. If you file a petition for exemp¬ 
tion, you must include a copy of the 
memorandum of record in your Fuels 
Decision Report. We also reserve the 
right to request any additional infor¬ 
mation that may be necessary once 
you have filed your petition. 

(c) Writing and organization. Pre¬ 
pare you Fuels Decision Report as fol¬ 
lows: 

(1) Your Fuels Decision Report 
should be analytic rather than ency¬ 
clopedic. 

(2) You should discuss impacts in 
proportion to their significance. There 
should only be a brief discussion of 
minor issues. 

(3) Your Fuels Decision Report 
should be concise, and be no longer 
than necessary to comply with these 
regulations. It should seriously ex¬ 
press the results of professional engi¬ 
neering analysis. It should also convey 
those results in plain English under¬ 
standable to the serious lay public. 

(d) Incorporation by Reference. You 
may incorporate material into your 
Fuels Decision Report by reference 
when to do so will cut down on the 
bulk without impeding agency and 
public review of the Report. You must 
cite the incorporated material in the 
Report and briefly describe its con¬ 
tent. Whenever you are citing material 
contained in the appropriate forms 
you have filed, you must indicate the 


name of the form, its date, and the 
page and section number that contains 
the material cited. You may not incor¬ 
porate any material by reference 
unless it is submitted with your peti¬ 
tion or has been submitted previously 
to DOE. If it has been previously sub¬ 
mitted to DOE, you must identify the 
office to which it w T as submitted, and 
insure that it is reasonably available 
for inspection by ERA and by poten¬ 
tially interested persons within the 
time allowed for comment. You may 
not incorporate by reference any ma¬ 
terial based on proprietary data which 
is itself not available for review and 
comment. 

(e) Corporate responsibility. (1) The 
Chief Executive Officer of the peti¬ 
tioner must certify that the informa¬ 
tion contained in the petitioner’s 
Fuels Decision Report represents the 
best professional judgment and exper¬ 
tise available to the corporation in 
making its fuels decision. 

(2) The Chief Executive Office shall 
complete and sign the following sworn 
statement: 

I,-(name and title) of)-(name 

of firm, corporation, etc.) certify that I have 
read the following Fuels Decision Report 
and have personally made reasonable in¬ 
quiry into the accuracy of its contents: that 
the Report represents the best professional 
expertise, knowledge, and Judgment availa¬ 
ble to the-(name of firm, corporation, 

etc.) In making its fuels decision; and that I 
do not have knowledge of any inaccuracy in 
the Report. The steps taken in preparing 
the Report are described in Attachment A 
which Is incorporated and made a part of 
this certification. 

I certify that this statement, including the 
attached Information, is true, complete and 
correct to the best of my knowledge and 
belief. 


(Signature) 


(3) In addition to the statement in 
subparagraph (2), the Chief Executive 
Officer shall include as Attachment A 
to the certification: 

(i) A description of how the national 
policies and public interests concern¬ 
ing use of alternate fuels were ex¬ 
plained to the professional and man¬ 
agement personnel who were Involved 
in the decision to seek an exemption 
or who prepared any portion of the 
report, including copies of any corpo¬ 
rate policy or other general state¬ 
ments explaining the nature and im¬ 
portance of the fuels decision for na¬ 
tional energy and economic goals; a 
description and the dates of any meet¬ 
ings concerning such matters and 
identification of the persons who actu¬ 
ally attended them; 

(ii) A description of the process by 
which the petitioner has in the past 
made fuels decisions, including identi¬ 


fication of the persons who would or¬ 
dinarily be responsible for such deci¬ 
sions. and their reporting relation¬ 
ships within the corporation; and 

(iii) A description of the process by 
which the petitioner made the deci¬ 
sion to seek an exemption, including 
any review of the decision that was 
conducted after preparation of the 
Fuels Decision Report, identification 
of the persons primarily responsible 
for the decision or review and their re¬ 
porting relationships within the corpo¬ 
ration, and a description of the in¬ 
volvement of various levels within the 
corporation, with specific discussion of 
the involvement of the Executive 
Committee and governing body of the 
corporation, in the decision. 

(f) Professional responsibility meth¬ 
odology and scientific accuracy. You 
must insure the professional integrity 
and competence of the analyses con¬ 
tained in your Fuels Decision Report, 
Including the economic, engineering, 
and scientific analyses. You must iden¬ 
tify any methodologies used, and you 
must make explicit reference by foot¬ 
note to the scientific, economic, engi¬ 
neering and other sources relied upon 
for conclusions in the Report. You 
must require that the professional en¬ 
gineers, architects, scientists, econo¬ 
mists, financial analysts, and other ex¬ 
perts who prepared the Report certify 
to the accuracy and integrity of the 
portion they prepared. Each profes¬ 
sional who was responsible for prepar¬ 
ing a portion of the Report shall com¬ 
plete and sign the following sworn 
statement; 

I,-(name and title) of--(name 

of corporation) having prepared the- 

portion of the Fuels Decision Report for 

the-(firm, corporation, etc.) certify 

that I have read the aforementioned por¬ 
tion of the Report, that such matters set 
forth therein represent my best professional 
judgment and are true and correct to the 
best of my knowledge and belief. I under¬ 
stand that I may be questioned orally or in 
writing under oath in a court or public ad¬ 
ministrative hearing concerning the afore¬ 
mentioned section and am willing to be so 
questioned. 


(Signature) 


(Date) 

(g) Relationships between Fuels De¬ 
cision Report and Forms. The Fuels 
Decision Report and the appropriate 
forms will constitute your petition for 
exemption. Your Fuels Decision 
Report will contain the analysis, evi¬ 
dence, and documentation required to 
support your request for exemption. 
The forms will contain summary data 
and quantitative information which 
will be used to screen your petition for 
eligibility adequacy and accuracy, and 
to insure that you provide the detailed 
information needed for analysis. The 
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forms you submit must reference the 
appropriate chapters and pages in 
your Fuels Decision Report where the 
explanation, justification, and back-up 
material supporting the information 
contained in the forms can be found. 
You may also reference the forms in 
your Fuels Decision Report, and incor¬ 
porate then in your Report if appro¬ 
priate. 

§ 502.3 Contents. 

Your Fuels Decision Report must 
contain— 

(a) Cover sheet (1) The name of the 
petitioner. 

(2) The name and location of the 
unit for which an exemption is being 
requested. 

(3) The specific exemption(s) being 
requested. 

(4) The name, address, and tele¬ 
phone number of the person who can 
supply further information. 

(5) The general form may be substi¬ 
tuted for the cover sheet. 

(b) Certifications . Your Fuels Deci¬ 
sion Report must contain the certifica¬ 
tions required in §§ 502.2(e) and 
502.2(f) of this part. Such certifica¬ 
tions shall follow the cover sheet of 
the Fuels Decision Report. 

(c) Summary. Your Fuels Decision 
Report must contain a summary 
which adequately and accurately sum¬ 
marizes the Report. The summary 
must stress the major conclusions, i.e., 
the exemptions you are requesting, 
and the basis for those conclusions. 
The summary must not be more than 
15 pages long. If ERA waived any re¬ 
quirements for your Fuels Decision 
Report, append to the summary the 
memorandum of record of the pre- 
filing conference. 

(d) Table of Contents. Include a 
Table of Contents representing the 
contents as follows: 

CHAPTERS 

(1) Cover sheet 
(ii) Certification 
<iii) Summary 

(1) Introduction 

(2) Fuels Considered 

(3) Alternative Sites Considered 

(4) Technical/Engineering Considerations 

(5) Availability Considerations 

(6) Economic Considerations 

(7) Site Considerations 

(8) Environmental Regulatory Consider¬ 
ations 

(9) Operational Considerations 

(10) Other Considerations 

(11) Petroleum/Natural Gas Consumption 

(12) Conservation Measures 

(13) Environmental Impacts Analysis 
(A-l) List of Preparers 

(A-2) References 
(A-3) Appendices 

(e) List of Preparers. List the names, 
together with the qualifications and 
professional disciplines, of the persons 
who were primarily responsible for 
preparing the Report or significant 
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background papers, including basic 
components of the Report. Identify 
the specific chapters or portions of the 
report each person prepared, and the 
previous experience, if any, of each of 
the acquisition, handling, or use of al¬ 
ternate fuels at that or a comparable 
facility. 

(f) References. (1) List the references 
which identify the reports, documents, 
experts, and other sources you con¬ 
sulted in compiling the Report. Cite 
these sources in accordance with ac¬ 
ceptable documentation standards, in¬ 
cluding references to the part of the 
Report to which they apply. If the 
source is up usual or little known, 
briefly describe its contents. Also, cite 
the documents enclosed as appendices 
and their relationships to the report. 

(2) Identify at the end of each chap¬ 
ter of the Fuels Decision Report any 
information or any statement based in 
whole or in part on information or 
principles which, to your knowledge, 
are not in accordance with facts or 
principles generally accepted by ex¬ 
perts in the particular subject matter. 

(g) Appendices. Include in the ap¬ 
pendices material which substantiates 
any analysis fundamental to the 
Report, materials prepared in connec¬ 
tion with the report, relevant engi¬ 
neering feasibility studies, other stud¬ 
ies and memoranda relating to fuel 
choice decisions prepared during the 
past 5 years, and any other docu¬ 
ments, studies or analyses which are 
analytic and relevant to the decision 
to be made. Also include in the appen¬ 
dices copies of the forms you submit 
as part of your petition. 

§ 502.4 Introduction. 

This chapter is intended to give ERA 
a quick overview of your firm, what 
your firm does, and what the unit for 
which you are requesting an exemp¬ 
tion is like. The purpose of this chap¬ 
ter is to provide a context for the re¬ 
mainder of the Report. You may sub¬ 
stitute the general form for this chap¬ 
ter if appropriate. 

(a) Brief description of your compa¬ 
ny; 

(b) Description of your operation at 
the facility under consideration; 

(c) Description of the need for the 
unit under consideration: 

(1) Purpose of the unit, 

(2) Operational requirements for the 
unit, including 

(i) Size (capacity, input, and output 
in million Btu’s per hour), 

(ii) Output in terms of product or 
service to be supplied, 

(iii) Operating mode, including ca¬ 
pacity factor, utilization factor, and 
fluctuations in the load, 

(3) For powerplants. for each year 
for 10 years for your company and 
your electrical region (reports regular¬ 
ly filed with DOE regarding your elec¬ 
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trical region may be incorporated by 
reference): 

(i) Projected demand, 

(ii) Projected generation capacity to 
meet demand (by fuel and size of 
plant), 

(iii) Calculation of reserve margin. 

§ 502.5 Fuels considered. 

Identify and describe the alternate 
fuels you considered, including mix¬ 
tures, petroleum and natural gas. 
Specify the types of fuels you consid¬ 
ered, their fuel characteristics, types 
of units (boiler, combined cycle, etc.) 
and equipment needed for each fuel, 
quality and quantities of fuel, and 
other relevant considerations. Provide 
a clear, competent and concise expla¬ 
nation of why you selected each fuel 
for consideration as well as a brief dis¬ 
cussion of why you did not consider 
other alternate fuels. If you are re¬ 
questing an exemption for a power- 
plant (except for cogeneration or 
peakload), you must also discuss alter¬ 
nate sources of electric power in this 
chapter. 

§ 502.6 Alternative Rites considered. 

If you are requesting a permanent 
exemption for a new powerplant relat¬ 
ing to lack of alternate fuel supply, 
site limitations, environmental re¬ 
quirements, adequacy of capital. State 
or local requirements, or intermediate 
load, identify and describe the alterna¬ 
tive sites you examined for each alter¬ 
nate fuel you considered, as well as for 
petroleum and natural gas. Provide a 
clear, competent, and concise explana¬ 
tion of the approach and methodology 
you used for selecting and evaluating 
each site, in accordance with the evi¬ 
dentiary requirements set forth in 
§503.11 of these regulations. Also 
briefly address the reasons you reject¬ 
ed consideration of other alternative 
sites. If you are requesting an exemp¬ 
tion for an installation, or for an exist¬ 
ing powerplant, you need not include 
this Chapter. 

§502.7 Technical and engineering consid- 
e ratio or. 

Outline your approach and method¬ 
ology for determining whether use of 
the alternate fuels you considered is 
technically feasible. Address the alter¬ 
native unit designs you considered and 
the unit specifications required, etc. 
Indicate which fuels are not technical¬ 
ly feasible and why you made that de¬ 
termination. If you concluded that 
there are no significant technical or 
engineering problems associated with 
the use of a particular fuel, you may 
merely state your conclusion and the 
reasons for it without providing in- 
depth analysis and documentation. 
Also outline and discuss any technical 
or engineering considerations which 
would require the use of petroleum or 


FEDERAL REGISTER, VOL 43, NO. 223—FRIDAY, NOVEMBER 17, 1978 












54004 


PROPOSED RULES 


of natural gas rather than an alter¬ 
nate fuel. Specific considerations 
which might be addressed include 
product or process problems, state of 
the art considerations, derating, and 
operational reliability problems. If you 
are requesting a permanent exemption 
for a new powerplant relating to lack 
of alternate fuel supply, site limita¬ 
tions, environmental requirements, 
adequacy of capital. State or local re¬ 
quirements, or intermediate load 
powerplant, address the appropriate 
technical and engineering consider¬ 
ations pertaining to each alternative 
site examined for each alternate fuel 
considered. 

§ 502.8 Availability considerations. 

Outline your approach and method¬ 
ology for determining whether an ade¬ 
quate and reliable supply of the alter¬ 
nate fuels you examined is available. 
Also assess the availability of the 
kinds of petroleum and natural gas 
you considered. Identify the quantity 
and quality of fuels you sought, the 
number, kind and names of suppliers 
you contacted, the kinds of supply ar¬ 
rangements you proposed or were able 
to obtain (including prices), the timeli¬ 
ness of availability of the fuels, the 
impact of timeliness on reliability of 
service (if appropriate), the sources 
you used to conduct your search, and 
other availability questions. If you 
concluded that there are no significant 
availability problems associated with a 
particular fuel, you may merely state 
your conclusion and the reasons for it. 
If you are requesting a permanent ex¬ 
emption for a powerplant (except for 
cogeneration or peakload), address the 
alternate sources of electric power you 
considered. If you are requesting a 
permanent exemption for a new 
powerplant relating to lack of alter¬ 
nate fuel supply, site limitations, envi¬ 
ronmental requirements, adequacy of 
capital, State or local requirements, or 
intermediate load, outline the appro¬ 
priate availability considerations for 
each alternative site you examined for 
each alternate fuel you considered. 

§ 502.9 Economic considerations. 

Describe your approach and method¬ 
ology for analyzing the relative eco¬ 
nomic benefits and costs of the alter¬ 
nate fuels, including petroleum and 
natural gas, you considered, and your 
findings. If you are requesting a per¬ 
manent exemption for a powerplant 
(except for cogeneration or peakload), 
also address the economic consider¬ 
ations relating to the alternate sources 
of electric power you considered. 
Detail here the economic analyses you 
performed to determine whether use 
of a fuel is economically feasible. Eco¬ 
nomic considerations include capital 
costs, the ability to raise capital, oper¬ 
ation and maintenance costs, fuel 


costs, transportation costs, and envi¬ 
ronmental costs. Present your assess¬ 
ment using the methodology for cost 
comparison calculations provided In 
§§ 503.5 and 505.5 of these regulations. 
Also present the approach, methodolo¬ 
gy and calculations you traditionally 
use to make economic decisions, and 
the results based on that methodolo¬ 
gy. If you concluded that use of a par¬ 
ticular fuel is economically feasible, 
you may simply state this without pro¬ 
viding in-depth analysis and documen¬ 
tation. If you are requesting a perma¬ 
nent exemption for a new powerplant 
relating to lack of alternate fuel 
supply, site limitations, environmental 
requirements, adequacy of capital. 
State or local requirements, or inter¬ 
mediate load, outline the appropriate 
economic considerations for each al¬ 
ternate site you examined for each al¬ 
ternate fuel you considered. 

§502.10 Site considerations. 

Address the requirements that the 
use of alternate fuels, petroleum, and 
natural gas would impose on the site 
under consideration, and whether 
such requirements could be met. Site 
considerations could include accessibil¬ 
ity of fuel, the adequacy of transporta¬ 
tion facilities for delivery of fuel to 
the site, the adequacy of facilities and 
land for storage, use, and handling of 
fuel, the adequacy of facilities and 
land for disposal of wastes from the 
fuel, the availability and adequacy of 
water, and other potential site limita¬ 
tions. Describe the approach and 
methodology you used to assess the 
site requirements for each fuel you 
considered and the alternatives you 
examined for overcoming any site limi¬ 
tations. If you concluded that there 
are no significant site limitations 
which would preclude the use of a par¬ 
ticular fuel, you may merely state this 
without further elaboration. If you are 
requesting a permanent exemption for 
a new powerplant relating to lack of 
alternate fuel supply, site limitations, 
environmental requirements, adequacy 
of capital. State or local requirements, 
or intermediate load, analyze the al¬ 
ternative sites examined for each al¬ 
ternate fuel considered. 

§502.11 Environmental regulatory consid¬ 
erations. 

Describe the Federal, State and local 
environmental requirements, including 
air emission, water discharge and 
waste disposal limitations, which you 
must meet for each fuel considered. 
Also identify the equipment and facili¬ 
ties needed to meet the environmental 
requirements for each fuel. If the re¬ 
quirements can be met, but at an un¬ 
reasonable cost, address the question 
of environmental costs in Economic 
Considerations Chapter. Describe the 
approach and methodology you used 


in making a good faith effort to 
comply with environmental require¬ 
ments, including your examination of 
alternate technologies and fuels capa¬ 
ble of meeting the requirements for 
necessary environmental permits. If 
you concluded that environmental 
standards and requirements would not 
constrain the use of a particular fuel, 
you may merely state your conclusion 
and the reasons for it. If you are re¬ 
questing a permanent exemption for a 
new powerplant relating to lack of al¬ 
ternate fuel supply, site limitations, 
environmental requirements, adequacy 
of capital. State or local requirements, 
or intermediate load, describe the en¬ 
vironmental requirements and con¬ 
straints pertaining to each alternative 
site you examined for each fuel you 
considered. 

§ 502.12 Operational considerations. 

Outline your operational require¬ 
ments and the alternative approaches 
you examined to meet them. Describe 
and document the methodology you 
used to identify your load and reliabil¬ 
ity requirements, and to determine 
that a need exists for an emergency 
unit, a peakload unit, or for a unit ca¬ 
pable of meeting scheduled equipment 
outages, if appropriate. Include an 
analysis of the feasibility of using al¬ 
ternate fuels, as well as petroleum and 
natural gas, for meeting such require¬ 
ments. If you conclude that there are 
no significant operational consider¬ 
ations which would preclude the use 
of a particular fuel, you may merely 
state this without providing in-depth 
analysis and documentation. For 
powerplants, the analysis should ad¬ 
dress not only the facility under con¬ 
sideration, but your company and elec¬ 
trical region. 

§ 502.13 Other considerations. 

You may use this chapter to describe 
and analyze any other considerations 
which affected your fuel choice deci¬ 
sions, or to provide any other informa¬ 
tion which might be of use to ERA in 
evaluating your petition for exemp¬ 
tion. Inclusion of this chapter is op¬ 
tional. 

§ 502.14 Petroleum and natural gas con¬ 
sumption. 

(a) Identify your current and pro¬ 
jected petroleum and natural gas con¬ 
sumption for the unit for which you 
are requesting an exemption, and for 
the facility at which the unit is locat¬ 
ed. Provide the following information. 

(1) For powerplants and installa¬ 
tions. (i) How many units do you have 
at the facility under consideration 
which burn petroleum or natural gas 
(including the unit for which the ex¬ 
emption is requested), what is their 
nameplate and net dependable capac- 
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ity and current level of annual fuel 
consumption? 

(ii) What are your retirement plans 
for your existing oil and gas units at 
the facility under consideration? 

(iii) WTiat are your projected 
(through 1990) annual levels of con¬ 
sumption of petroleum and natural 
gas (by fuel type and barrel or Mcf per 
year)? 

(A) For the unit under considera¬ 
tion; 

(B) For all existing oil and gas units 
at the facility under consideration; 

(2) For powerplants. (i) How many 
units do you have in your system and 
electrical region which burn oil or gas. 
what is their capacity, and what is 
their current level of annual fuel con¬ 
sumption? 

(ii) What are your retirement plans 
for the existing oil and gas units in 
your company and electrical region? 

(iii) What are the projected 
(through 1990) annual levels of con¬ 
sumption of petroleum and natural 
gas (by fuel type and Bbl or mcf per 
year) for your company and electrical 
region? 

(iv) What kind of regional planning 
has taken place so that you and other 
utilities in your electrical region will 
reduce your dependence on petroleum 
and natural gas? 

(v) What are you doing to shift all of 
your existing powerplants off natural 
gas by 1990? 

(vi) What changes in your dispatch 
of existing units do you contemplate if 
the exemption is granted, or if the ex¬ 
emption is denied? 

(3) For installations only, (i) In the 
case of natural gas, what curtailment 
priorities will the unit and the facility 
under consideration fall under? 

(b) If you are requesting an exemp¬ 
tion which would allow you to use pe¬ 
troleum, identify the minimum 
amount of oil you would need for the 
unit under consideration in the event 
of a national emergency, such as a for¬ 
eign supply interruption, which results 
in the reimposition of petroleum allo¬ 
cation controls. Also identify your 
plans and alternate courses of action 
during a national emergency if w’e 
were to prohibit you from using oil in 
that unit during such an emergency. 
For both the unit under consideration 
and the facility at which it is located, 
describe your fuel switching plans and 
capabilities. 

§ 502.15 Conservation measures. 

Identify, describe and document any 
conservation measures you have taken 
or intend to take to minimize the use 
of oil or gas if this exemption is grant¬ 
ed. Outline the conservation measures 
you intend to take, and the conserva¬ 
tion goals you have set for yourself, 
for the unit under consideration, for 
the facility at which the unit is or will 
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be located, and for your company. 
Conservation measures entail either 
reduction in consumption of oil and 
gas or increased efficiency in the utili¬ 
zation of oil and gas. Such measures 
can range from housekeeping meas¬ 
ures to replacement of inefficient 
units. Such measures also could in¬ 
clude the use of mixtures of gas or oil 
and alternate fuels, and new more effi¬ 
cient technologies. Your description of 
the measures you intend to use should 
be detailed and should include com¬ 
parative consumption figures, identifi¬ 
cation of conservation equipment or 
techniques, proposed manner of use. 
proposed date of use. cost, etc. 

§502.16 Environmental impacts analysis. 

(a) In order to aid us in fulfilling our 
objectives under the National Environ¬ 
mental Policy Act (NEPA). you must 
include this chapter in your Fuels De¬ 
cision Report if you are requesting a 
permanent exemption for a new 
powerplant or installation, or a perma¬ 
nent exemption for an existing power- 
plant or installation relating to cogen¬ 
eration, scheduled equipment outages, 
State or local requirements, or inter¬ 
mediate load powerplants. Materia) 
which has been included under 
§502.11 or pursuant to any other re¬ 
quirement for environmental informa¬ 
tion may be incorporated by reference 
in this chapter. 

(b) ERA will issue detailed guide¬ 
lines for this Environmental Impacts 
Analysis chapter at a later time. In 
general, this chapter must contain 4he 
following: 

(1) A clear and concise description of 
the existing site, and, in the case of 
new powerplants, alternative site(s) 
environment which may be affected 
by the grant or denial of your petition 
for exemption, including any pertinent 
summary technical data, maps, and 
diagrams; 

(2) A detailed description of the 
probable environmental impacts re¬ 
sulting from the grant or denial of 
your petition, including direct and in¬ 
direct impacts (including indirect in¬ 
creases in oil consumption attributable 
to the grant of your petition), and 
beneficial and negative impacts; and 

(3) A discussion of how the grant or 
denial of your exemption would con¬ 
form to or conflict with any existing 
or proposed Federal, State or local 
land use plans, policies or controls. 

§502.17 ERA evaluation. 

ERA will evaluate your Fuels Deci¬ 
sion Report for its sufficiency under 
this Part. ERA may return your peti¬ 
tion for exemption, in accordance with 
§501.68, if you fail to submit a suffi¬ 
cient and complete Fuels Decision 
Report, fail to consider all reasonable 
alternate fuels, or fail to adequately 
demonstrate that you are unable to 
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use any alternate fuel in lieu of petro¬ 
leum or natural gas. 

PART 503—NEW ELECTRIC POWERPLANTS 
Subport A—Statutory Prohibitions 

§ 503.1 Purpose and scope. 

(a) Purpose. This subpart sets forth 
the statutory prohibitions imposed by 
the Act. 

(b) Scope. This subpart applies to all 
new electric powerplants for which 
construction or acquisition was initiat¬ 
ed on or after April 20, 1977, except 
those designated as existing power- 
plants under Part 515 of this Title, or 
those granted an exemption under 
Subparls C and D of this Part. Any 
person who has any ownership or in¬ 
terest in, or who operates, rents or 
leases a powerplant is subject to the 
prohibition of the Act and the penal¬ 
ties specified by the Act. 

§ 503.2 Statutory prohibitions. 

Section 201 of the Act prohibits, 
except where an exemption has been 
granted under Subpart C or D of this 
Part, the following: 

(a) The use of petroleum or natural 
gas as a primary energy source in any 
new electric powerplant; and 

(b) The construction pf any new 
electric powerplant without the capa¬ 
bility to use an alternate fuel as a pri¬ 
mary energy source. 

Subpart B—General Requirements for 
Exemptions 

§ 503.3 Purpose and scope. 

This subpart establishes the general 
requirements necessary to qualify for 
either a temporary or permanent ex¬ 
emption under this Part and sets out 
the methodology for calculating the 
cost of using an alternate fuel and the 
cost of using imported petroleum. 

§ 503.4 Fuels decision report. 

(a) Before ERA will accept a petition 
for either a temporary or permanent 
exemption under this Part, you must 
include as part of your petition a Fuels 
Decision Report as described in Part 
502. The Fuels Decision Report shall 
contain the analysis and documenta¬ 
tion of the evidence required in sup¬ 
port of your exemption request. 

(b) Your petition may contain more 
than one exemption request. In this 
case, your petition would include one 
Fuels Decision Report w’hich addrevsses 
your considerations and the appropri¬ 
ate forms for the exemptions you are 
processing, 

§ 503.5 Cost calculations for new power- 
plant*. 

(a) General If you are requesting an 
exemption for a new powerplant on 
the basis that the cost of using an al¬ 
ternate fuel as a primary energy 
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source or the cost of using an alter¬ 
nate power supply substantially ex¬ 
ceeds the cost of using imported petro¬ 
leum, you must use the comparative 
cost test provided in this section. 

The cost of using an alternate fuel 
in lieu of imported petroleum as a x pri- 
mary energy source, or the cost to use 
an alternate power supply will be 
deemed to be substantially in excess of 
the cost to use imported petroleum 
where the ratio of the former to the 
latter is equal to or greater than the 
index set periodically by ERA. 

Initially. ERA sets the index at (1.5). 
ERA will revise the index from time to 
time after public notice and an oppor¬ 
tunity to comment. Revisions shall 
become effective for all ERA decisions 
after final publication. 

The cost test takes into considera¬ 
tion capital outlays, operation and 
maintenance expenses, and delivered 
fuel expenditures. There are two com¬ 
parative cost tests—a General Cost 
Test and a Special Cost Test. You 
must demonstrate eligibility for a per¬ 
manent exemption using the proce¬ 
dures specified in the General Cost 
Test (section b). You must demon¬ 
strate eligibility for a temporary ex¬ 
emption using the procedures speci¬ 
fied in the General Cost Test (section 
b) or the Special Cost Test (section c). 

The General Cost test differs from 
the Special Cost Test with respect to 
the time period over which costs are 
calculated and the types of fuel con¬ 


suming equipment being compared. 
When using the General Cost Test, 
the cost must be computed for the 
useful life of the powerplant. When 
using the Special Cost Test, the cost is 
computed only for the term of the ex¬ 
emption. In the General Cost Test the 
proposed oil or natural gas powerplant 
is compared with an alternate fuel ca¬ 
pable powerplant. In the Special Cost 
Test an alternate fuel capable power- 
plant burning oil or natural gas is 
compared with an alternate fuel capa¬ 
ble powerplant consuming that alter¬ 
nate fuel. 

(b) Cost Calculation—General Cost 
Test You may be eligible for a perma¬ 
nent exemption if you demonstrate 
that the cost of using an alternate fuel 
starting with each successive year 
within the first 10 years of operation 
will always substantially exceed the 
cost of using imported petroleum over 
the useful life of the powerplant. You 
will have to show that the cost of 
using an alternate fuel, starting in 
each of the first 10 years of operation 
and using oil or natural gas until the 
start of using an alternate fuel, sub¬ 
stantially exceeds the cost of using 
only imported petroleum. In the case 
where you are comparing the costs of 
using an alternate power supply, you 
need only compare the cost of using 
the alternate power supply for the 
useful life of the powerplant to the 
cost of using imported petroleum in 
the proposed powerplant. If the costs 


EQ 1 R = COST _ ([ALTERNATE) 

COST (OIL) 

Calculate the cost of using an alternate 
petroleum with equation 2. 


OM + FL OM + 

EQ 2 COST = I + 1 1 + 2 

1 

(1 + K) (1 + K) 


+ . . . + 


OM + FL 
_J5__N 

(1 + K) 




of the former substantially exceeds 
the latter, you may be eligible for a 
permanent exemption. 

ERA will not grant a permanent ex¬ 
emption if a temporary exemption 
solves the cost problem within ERA’S 
definition. Therefore, if the cost com¬ 
puted with successive starting dates 
for alternate fuel use (for the first 10 
years of operation) does not always 
substantially exceed the cost of using 
imported petroleum, you would only 
be eligible for a temporary exemption. 
The length of the temporary exemp¬ 
tion would be for a minimum period 
where the cost of starting to use alter¬ 
nate fuel always substantially exceeds 
the cost of using imported petroleum. 
For example, if you plan to burn a 
coal derived fuel such as Low-Btu gas, 
w T hich is not scheduled to be available 
form a bona fide supplier for 2 years 
after the installation of the boiler de¬ 
signed to bum the coal derived fuel. 
DOE may grant a temporary exemp¬ 
tion and allow the burning of natural 
gas based on an acceptable certifica¬ 
tion of the schedule of delivery of the 
coal derived fuel. 

For the General Cost Test. ERA de¬ 
fines cost as the sum of the annual 
outlays for capital, operations and 
maintenance and delivered fuel, dis¬ 
counted to the present. 

To conduct the test, you must use 
the equations that follow. 

Calculate the ratio (R) of the cost of 
using an alternate fuel to the cost of 
using imported petroleum with equa¬ 
tion 1. 


fuel and imported 


FL 

2 

2 ’ 

S 

_e_ 

p 

(l+K) 1/ 
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Calculate investment (I), operations and maintenance (OM), and 
fuel {FL) for equation 2 using equations 3, 4 and 5. 

1 

_ 2 + . . . 

2 

(1+K) 


1/The electric power industry is a regulated industry. Its 

profits depend upon its regulators as well as its costs. Since 
there are many regulatory bodies, which do not always act the 
same way, we decided not to be concerned with the profits, per se 
^>ut only with the costs to society of producing electricity. The 
income taxes paid by the utilities are transfer payments, from a 
societal point of view, and therefore are not included in the 
calculation. 

EQ 4 OM = 8760 X ACF X 0 X C 


E< 3 5 FL = 8760 X ACF X C X f X H 


EQ 3 1 = I + _1 + 

o I 

(1+K) 


N 


(1+K) 


N 


The terms in equations 1 through 5 are defined as follows: 

R - The ratio of the cost of using an alternate fuel to 

the cost of using imported petroleum. 

COST - The total discounted cost in dollars for the period 
of the exemption (life of the plant) of constructing 
and operating the plant. 

I - Discounted total net capital outlay in dollars, 

excluding investment tax credits and "Advances in 
Aid of Construction" (as per FERC system of accounts). 
May include investment in additional transmission 
facilities to oeliver power to your service area. 

(ERA will not consider investment tax credits for oil 
or gas fired powerplants.) 
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I - 

O 


I . . .1 

1 n 


OM - 


S 

P 


ACF - 


0 


C 

FL 

f 


H 

P 


K 


N 

8760 - 


Net capital outlay in dollars up to the time the 
powerplant goes into operation or the alternate 
power supply becomes available. 

Yearly net capital outlay from first year of operation 
through the life of the plant. 

Annual cost in dollars-of operating and maintaining 

the unit. May include expenditures for wheeling power to 

your service area. 

Salvage value of equipment rendered useless by 
changing the fuel from oil or natural gas to 
alternate fuel in year p, if the fuel is changed. 

Annual capacity factor of the plant expressed 
as a fraction (see Section d). 

Operations and maintenance in dollars per Kwh at 
70% annual capacity factor (S/Kwh). 

Design capacity of the plant in kw. 

Annual delivered fuel expenditures in dollars. 

Delivered fuel expenditures to the plant expressed in 
dollars per Btu. 

Heat input rate for the plant in Btu per KWH 
Year fuel is changed from oil or natural gas to 
alternate fuel. 

The real cost of capital expressed as a fraction 
(see Section d). 

The useful life of the powerplant (see Section d). 

The number of hours in a year. 
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Fuel transportation costs are part of 
delivered fuel expenditures except 
where you must invest in capital 
equipment to deliver the fuel. The 
capital outlays for this equipment are 
included in the capital outlay terms. 
Similarly, the cost of delivering power 
to your sendee area should be included 
in operations and maintenance unless 
you must construct transmission facili¬ 
ties, in which case you may include 
these expenditures in the capital 
outlay term. 

The step by step procedure that fol¬ 
lows shows the comparison that you 
must make. It outlines the equipment 
and fuel comparisons as well as the 
time comparisons. If you are using the 
test to demonstrate eligibility for a 
lack of alternate fuel supply exemp¬ 
tion begin with step (A). If you are 
using the test to demonstrate that 
there is no alternate supply of power, 
use only steps (A), (D), (E), and (F). 

<A) Compute: the cost (COST) of 
using an alternate fuel in an alternate 
fuel fired power plant from the start of 
operation with equation (2). 

(2). (b) Compute the cost (COST) of 
using an alternate fuel in a dual fire 
powerplant (alternate fuel and oil or 
natural gas) with equation (2) assum¬ 
ing an alternate fuel is not used as the 
primary energy source until the end of 
the first year of operation and that oil 
or natural gas is used for the first year 
of operation. Capital investment, oper¬ 
ating and maintenance and fuel ex¬ 
penditures should reflect postponed 
use of alternate fuel (e.g., installation 
of scrubber when used). 

(C) Successively compute the cost 
(COST) of using an alternate fuel in a 
dual fired power plant with equation 
(2) assuming alternate fuel is post¬ 
poned until the end of the second 
through tenth year of operation (and 
oil or natural gas is used in the years 
preceeding alternate fuel use). 

(D) Compute the cost (COST) of 
using oil or natural gas in an oil or 
natural gas fired powerplant as the 


primary energy source with equation 
(2) throughout the useful life of the 
unit. 

(E) If you are comparing the use of 
an alternate power supply with the 
use of imported petroleum, compute 
the ratio of the cost of using the alter¬ 
nate power supply to the' cost of using 
oil or natural gas both for the lifetime 
of the powerplant. Otherwise, com¬ 
pute the ratios (R) of the cost of using 
an alternate fuel at the beginning of 
operation, and successively at the end 
of the first through tenth year to the 
cost of using oil or natural gas 
throughout the life of the powerplant 
with equation (1). 

(F) If all the ratios (R) are greater 
than, for illustrative purposes. 1.5 (an 
index to be set periodically by ERA), 
your proposed powerplant would meet 
the cost criteria for a permanent ex¬ 
emption. If one or more of the ratios 
(R) is equal to or less than 1.5 and a 
series of ratios (R), starting with the 
case where alternate fuel is used from 
the start of operation, are all greater 
than 1.5, a temporary exemption 
would be granted for the minimum 
period in which the cost of starting to 
use alternate fuel, deferred year by 
year, always exceeds 1.5. 

The following table shows the hypo¬ 
thetical results of four sets of calcula¬ 
tions. 

Hypothitical Results of Four Sets of 
Calculations 


Year In which alternate 
fuel use Is commenced 

Case 

I 

Case 

II 

Case 

III 

Case 

IV 

At start of operation. 

1.7 

1.7 

1.7 

1.3 

1... 

1.7 

1.7 

1.7 

1.3 


1.4 

1.7 

1.7 

1.3 

3..... 

1.4 

1.7 

1.7 

1.3 

4 .... . . 

14 

1.7 

1.4 

1.3 

5... 

1.4 

1.7 

1.4 

1.0 

6 ..mu 

1.4 

1.7 

1.2 

1.0 

7... 

1.4 

1.7 

1.2 

1.0 

8 ......... 

1.4 

1.7 

1.2 

1.0 

9. 

1.4 

1.7 

1.2 

1.0 

10 *.. 

1.4 

1.7 

1.2 

1.0 


The result of the above table shows 
that: A 2-year temporary exemption 
would be granted in Case I, a perma¬ 
nent exemption would be granted in 
Case II, a 3-year temporary exemption 
would be granted in Case III, and no 
exemption w'ould be granted in Case 
IV. 

(c) Cost calculations—Special cost 
test You may be eligible for temporary 
exemption if you demonstrate that, 
the cost of using an alternate fuel in 
an alternate fuel fired powerplant will 
substantially exceed the cost of using 
oil or natural gas in a dual fired 
powerplant (alternate fuel and oil or 
natural gas) over the period of the 
proposed exemption. The period of 
the exemption cannot exceed 10 years. 
You will have to show that the cost of 
using an alternate fuel substantially 
exceeds the cost of using imported pe¬ 
troleum for the first year of operation, 
the first two years of operation, and 
successive first years of operation, up 
to the period of the proposed exemp¬ 
tion. To do so, you must perform the 
calculations with successive ending 
dates to determine the maximum 
length of the exemption. ERA will 
limit the duration of a temporary ex¬ 
emption to the shortest time possible. 

The factors included in the compu¬ 
tation are the operations and mainte¬ 
nance, delivered fuel expenditures in¬ 
curred over the period of the proposed 
exemption, .and marginal capital out¬ 
lays required to use gas or oil as a pri¬ 
mary energy source during the period 
of the temporary exemption. 

To conduct the test, you must use 
the equations that follow. 

Calculate the ratio (R) of the cost of 
using an alternate fuel to the cost of 
using imported petroleum with equa¬ 
tion 6. 


EQ 6 R = COST (ALTERNATE) 

COST (OIL) 

Calculate the cost using equation 7. 


EQ 7 Cost 


I + 


OM + FL 
1_1 

{ 1+K) 


+ 


OM + FL 

2 _ 2 

2 

(1+K) 


+ . . . + OM + FL 

_5 

D 

( 1+K) 


_§p„ 


< 1+10 
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Calculate investment (I), operations and maintenance 
(OM), and fuel (FL) for equation 7 using equations 8, 9, 


and 10. 


EQ 8 I 


I 

o 


I 

+ 1 

1 

(1 + K) 


I 

+ 2 

2 

(1 + K) 


+ . . . + Ip 

P 

(1 + K) 


EQ 9 OM = 8760 X ACF X 0 X C 

EO 10 FL = 8760 X ACF X C X f X H 


The terms in equations 6 through 10 are defined as follows 

R - The ratio of the cost of using an alternate fuel 

to the cost of using imported petroleum. 

COST - The total discounted cost in dollars of constructing 
and operating the powerplant for the period of the 
exemption. 

I - Discounted total net capital outlay in dollars 

excluding investment tax credits and "Advance in Aid 
of Construction" (as per FERC system of accounts) to 
use oil or natural gas as a primary energy source 
during the period of the proposed exemption in a 
dual fired powerplant. The investment in the basic 
powerplant (that which would be required if oil or 
natural gas was not used) itself is not included 
in this comparison as it is irrelevant. (ERA will 
not consider investment tax credits for oil or 
gas fired powerplants.) 
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Net capital outlay in dollar up to the time the 
powerplant goes into operation to use oil or 
natural gas as a primary energy source during the 
period of the proposed exemption in a dual fired 
powerplant. 

Yearly net capital outlay from first year of 
operation up to the change to alternate fuel to 
use oil or natural gas as a primary energy source 
during the period of the proposed exemption in a 
dual fired powerplant. 

Annual cost in dollars of operating and maintaining 
the powerplant. , 

r~ 

Salvage value of equipment rendered useless by 
changing from oil or natural gas to alternate fuel. 

Annual capacity factor of the powerplant expressed as 
a fraction (see Section d). 

Operations and maintenance costs in dollars per KWH 
at 70% annual capacity factor ($/kWh). 

% 

Design capacity of the plant in KW. 

Annual delivered fuel expenditure in dollars (see 
section d) . 

Delivered fuel expenditure to the plant expressed 
in dollars per Btu (see Section d). 

Heat input rate for the plant in Btu per KWH. 
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K - The real cost of capital expressed as a fraction, 

(see Section d). 

p - The period of the proposed exemption. 


8760 - The number of hours in a year. 


The step by step procedure that fol¬ 
lows shows the comparisons you must 
make. 

(A) Compute the cost (COST) of 
using an alternate fuel in an alternate 
fuel fired powerplant assuming the 
length of the proposed exemption is 1 
year with equation 7. 

(B) Compute the cost (COST) of 
using oil or natural gas valued at im¬ 
ported petroleum prices in a dual fired 
powerplant assuming the length of the 
proposed exemption is 1 year with 
equation 7. 


(C) Compute the ratio (R) of the 
cost of using an alternate fuel for the 
first year to the cost of using imported 
petroleum for the first year with equa¬ 
tion 6. 

(D) Repeat the calculations made in 
(A), (B), and (C) above assuming the 
length of the proposed exemption is 2 
years, 3 years, 4 years, and so on, up to 
the period of the proposed exemption. 

(E) A temporary exemption would 
be granted where the ratios (R) are 
greater than, for illustrative purposes. 


1.5 (the index to be established by 
ERA). 

(d) Information on parameters used 
in the calculation. (1) All estimated ex¬ 
penditures , except natural go*, and pe¬ 
troleum products, shall be expressed in 
real ( uninflated ) terms using the 
prices in effect at the time the petition 
is submitted. 

(2) The delivered price of oil or natu¬ 
ral gas to be used in the cost calcula¬ 
tion must reflect the price of imported 
oil. 

The imported petroleum price is re¬ 
flected in the cost calculation in the 
following way: 


PFE = PICO X PF 

pc£o 


where 

PICO = Price of imported crude oil. The most recent refiner 
acquisition cost of imported crude oil as reported 
in the Federal Register monthly notice for the DOE 
Domestic Crude Oil Allocation (Entitlements) Program. 

PCCO = Price of composite crude oil. The most recent weighted 
average cost of total reported crude oil receipts as 
reported in the Federal Register notice for the DOE 
Entitlements Programs. 

PF = Price of your fuel. The most recent actual weighted 
average cost of your fuel oil (other than natural 
gas). Alternatively, if no purchases of fuel oil 
occurred, or you used natural gas during that month, 
you should use a simple average of the industrial 
price of fuel oil (capable of being burned in your 
facility) sold in your area by at least three 
suppliers. 

For proposed natural gas users, you shall use the 
price of No. 2 distillate fuel oil in this 
calculation. 

PFE = Price of fuel for equation the cost of oil for use 
in Equation 1. 
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(3) For new powerplants. the annual 
capacity factor shall be assumed to be 
70 percent of the design capacity. 

(4) The useful life of a coal, nuclear, 
oil or natural gas fired powerplant will 
be 35 years. The useful life of other al¬ 
ternate fuels powerplants shall be pre¬ 
sumed to be 35 years. You may rebut 
this presumption with suitable engi¬ 
neering evidence. 

(5) The cost of capital for electric 
utilities is 3.5 percent per year in real 
terms. 

(6) All estimated expenditures will 
be computed in accordance with gener¬ 
ally accepted accounting principles. 

(e) Evidence Supporting the Com¬ 
parative Cost Test All petitions for ex¬ 
emption requiring the use of the com¬ 
parative cost test shall include, but 
not be limited to, the following infor¬ 
mation: 

(1) A detailed accounting of all capi¬ 
tal outlays including a description of 
all major construction and equipment. 
All critical assumption should be 
stated and sufficient data should be 
included to support your estimates. 

(2) A detailed accounting of all oper¬ 
ations an ir maintenance expenditures 
including a description of all major 
elements. All critical assumptions 
should be stated and sufficient data 
included to support your estimates. 

(3) A detailed accounting of all deliv¬ 
ered fuel expenditures including trans¬ 
portation. All critical assumptions 
should be stated and sufficient data 
included to support your estimates. 
The fuel characteristics for each alter¬ 
nate fuel should be included. 

(4) If the useful life of the new 
powerplant is judged to be less than 35 
years, all critical assumptions and suf¬ 
ficient data to support that position. 

(5) The powerplant design capacity 
and the heat input rate, for each fuel 
considered. 

(f) Example of calculations. You are 
planning to build a new powerplant 
and the fuels you are considering are 
coal and oil. In this particular situa¬ 
tion, the delivered cost of coal is much 
greater for the first three years than 
it will be in later years because of a 
transportation problem requiring 
three years to resolve. Do you qualify 
for an exemption? If so, is it perma¬ 
nent or temporary? 

To determine if you qualify for a 
permanent exemption, you would have 
to use the General Cost Test and com¬ 
pute the ratios of the cost to use (1) 
coal for the useful life of a coal fired 
powerplant. (2) oil for the first year 
and coal for the remainder of the 
useful life of a dual fired powerplant. 
(3) oil for the first two years and coal 
for the remainder of the useful life of 
a dual fired powerplant • • \ and 11) 
oil for the first 10 years and coal for 
the remainder of the useful life of a 
dual fired powerplant to the cost of 


using oil for the entire useful life of an 
oil fired pow r erplant. 

All 11 ratios would have to be higher 
than 1.5 in order to qualify for a per¬ 
manent exemption. However, if a 
series of successive ratios, starting 
with the case where alternate fuel is 
used from the start of operations, are 
all greater than 1.5, you would be eligi¬ 
ble for a temporary exemption up to 
the last year the ratio is greater than 
1.5. 

In this example, we will only com¬ 
pute the ratios of (1) the cost to use 
coal for the useful life of a coal fired 
powerplant and (2) the cost of using 
oil for the first three years and coal 
for the remainder of the useful life of 
a dual fired powerplant to the cost of 
using oil for the entire useful life of an 
oil fired powerplant. 

To determine if you qualify for a 
temporary exemption of three years, if 
you have not already done so with the 
General Cost Test, you would have to 
use the Special Cost Test and compute 
the ratios of the cost to use coal in a 
coal fired powerplant to the cost to 
use oil in a dual fired powerplant for 
one. two, and three years. All three 
ratios'would have to be higher than 
1.5 in order to qualify for a three year 
temporary exemption. In this exam¬ 
ple, we will only compute the ratio of 
the cost to use coal in a coal-fired 
powerplant to the cost to use oil in a 
dual fired plant for three years. 

(1) Parameters. A set of hypothetical 
parameters are given below: 

(A) Coal and dual-fired powerplant: 

Net capital outlay for coal-fired power- 
plant (without scrubber) before the 
plant becomes operational—$96,250,000. 

Net capital outlay for dual-fired power- 
plant (without scrubber) before the 
plant becomes operational— 
$111,710,000. 

Net marginal capital outlay for a dual- 
fired powerplant (without scrubber) 
before the plant becomes operational— 
$15,460,000. 

Salvage value of equipment rendered use¬ 
less by shifting from oil to coal— 
$3,860,000. 

Net capital outlay for scrubber— 
$22,500,000. 

Operations and maintenance costs per 
kWh: 

Dual-fired powerplant burning oil— 
$0.0015/kWh. 

Coal-fired powerplant burning coal— 
$0.0025/kWh. 

<B) Oil-fired powerplant: 

Net capital outlay for powerplant before it 
becomes operational—$66,250,000. 

Operations and maintenance cost per 
kWh—$0.0015/kWh. 

(C) Fuel: 

Delivered price of oil—$2.52/1,000.000 Btu. 

Heat input rate of oil—10,000 Btu/kWh. 

Delivered price of coal for the first 3 years 
of operations—$4.28/1,000,000 Btu. 

Delivered price of coal for the 4th 
through 35th year of operation—$1.35/ 
1.000,000 Btu. 

Heat input rate for coal—10.000 Btu/kWh. 

(D) Powerplant capacity—250.000 kW. 


(2) Analysis: 

(A) The annual fuel and operations 
and maintenance expenditures are de¬ 
veloped below. 

—Delivered coal expenditures for 
the first 3 years: 

FL - 8760 X ACP X C X f X H 

- 8760 hr/yr X 0.7 X 250,000 KW 
X 54.28/1,000,000 BTU 

X 10,000 BTU/KWH 

- $65,6l0,000/yr 

—Delivered coal expenditures for 
the 4th through 35th years: 

FL - 8760 X ACF X C X t X H 

• 8760 hr/yr X 0.7 X 250,000 KX 
X $1.35/1,000,000 BTU 

pX 10.000 BTU/KWH 

• $20,700,000/yr 

—Delivered oil expenditures: 

FL » 8760 X ACF X C X t X H 

• 8760 h/vf X 0.7 X 250,000 K A 

X $2.52/1,000,000 BTU 
X 10.000 BTU/KWH 

- 533,670.QOJ/yr 

—Operations and maintenance ex¬ 
penditures for a coal-fired pow r erplant 
burning coal: 

CA * 67 60 X ACF X O X C 

• 8760 h/yr X 0.7 X S0.0025/KWH 
X 250,000 KW 

- $3,833.000/yr 

—Operations and maintenance ex¬ 
penditures for a dual-fired powerplant 
burning oil: 

ON • 8760 X ACF X O X C 

« 6760 hr/yr X 0.7 x $0.0015/KWH 

X 250.0u0 KWH 

• $ 2 , 300,000 

—Operations and maintenance ex¬ 
penditure for an oil-fired powerplant 
burning oil: 

OH - 6760 X ACF X O X C 

» 8760 hr/yr X 0.7 X S0.0015/XWH 

X 250.000 KW 
*» $2.300.000/yr 

(B) General cost test. The relevant 
cash flows are shown in the following 
table for the three cases in which com¬ 
putations are being made: 
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The following computations are in thousands of dollars. 
Cost of using coal from the start of operation. 


I = I I I 

o + 1 + 2 

1 2 
(1+K) (1+K) 

= (96,250 + 22,500) 


0_ _ 0_ 

1 1 
(1.035) (1.035) 


+ . . . + 


(1+K) 


= $118,800 

COST = I + 


OM FL 

_ 1 _ +_ 

r 

(1+K) 


OM 


1 + 


'35 


( 1.035) 


FL 

_+ 2 _ 
* "2 * 

(1+K) 


OM 


FL 


n 


( 1+K) 


P 

( 1+K) 


118,800 + 3,633 + 65,610 

_____ 

(1.035) 

+ 3_,833_ +_ 65,610 

'2 

(1.035) 

+ 3,833 + 20,700 

- T - 

(1.035) 

+ 3,833_+_ 20^,700 

■" 35" 

(1.035) 


+ 3,833 +_ 65,610 

5 

( 1.035) 


- 0 


= $735,300 
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Cost of using imported petroleum for the first • ear ' J 

and coal thereafter. 


I = 


I I I 

o+l + + 

- 1 — 2 

(1+K) (1+K) 


111,710 


+ 22^500 

3 

(1.035) 


(1+K) 


$132,000 


COST = I + 


OM 


132,000 


FL 

+__ 1 
1 ‘ 

(1+K) 

OM 


(1+K) 


OM 


FL 

+ _n 

n * 


+ 2^00 + 38,630_ 

(1.035) 


FL 

+ 2 
" 2 " 
(1+K) 

S 

-_e__ 

P 

(1+K) 


+ 2 jL 300_ _+ _38,630 + 2,300 _+__33..630 

(1.035) (1.035) 


+ 3,833 _ + 20 ,7 00 + . 

-- 4 
(1.035) 


+ 3,833 +_20_,700 

. 35' 

(1.035) 


- 3^860 

3 

(1.035) 


$655,100 


Cost of using imported petroleum over the life of the powerplant 
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I = 


I I 

I +_1 _ + _2_ + 

o ~ 1 ‘ 2 

(1+K) (1+K) 


66,250 + 0 0 + 

_ 2 
(1.035) (1.035) 


n 


(1+K) 


0 • 


35 


$66,250 


COST 


I + 


OM FL 

1 + 1 + 
1 

(1+K) 


(1.035) 


OM FL 

2 _ _ +_ 2 + . . .+ 

1 

( 1+K) 


S 

_£_ 

P 

( 1+K) 


+ OM FL 

_ n _ +___n 

n 

(1+K) 

66,250 + 2,300_ + 38,630 

'1 

(1.035) 


+ 2>30 0 + 38,630 + . . . + 2,300 + 38,630 

2 “’ 35 

(1-035) (1.035) 


- 0 


- $884,900 


Computation of ratios 
R = COST (COAL throughout life) 

cost Toil) * 


735,300 = 0.83 

884,900 


R = COST_(OIL_first three years, coal thereafter) 

COST (OIL) 


= 665,100 = 0.75 

88 4 ,'900 


—Since the index is less than 1.5. 
you would not qualify for a permanent 
or temporary exemption, using the 
general cost test. 

(C) Special cost test The relevant 
cash flows are shown in the following 
table for the two cases in which com¬ 
putations are being made. 
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The following computations are in thousands of dollars. 
Cost of using coal from the start of operation. 


I I 

I = I + 1 + 2 

o 1 2 

(1+K) (1+K) 


_E__ 

. P 
(1+K) 


= $7,040 + 


(1.035) 


_0 __ + 
"2 

(1.035) 


+ 0 


(1.035) 


35 


$7,040 


COST 


I + OM FL OM FL 

1 +_ 1 + 2+2 

~r r~ 

(1+K) (1+K) 


+ . . . + OM + FL 

.—5_E. 

P 

(1+K) 


- _e._ 

E 

(1+K) 


7,040 + 3,833 + 65,610 

-- 

(1.035) 


+ 3,833_t„i 5 i§l° 

2 

' (1.035) 


+ 3,833 + 65,610 

3 

(1.035) 


$201,600 
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Cost of using imported petroleum for the first three 
years (and coal thereafter) 


I + I I I 

o _L_ + 2 . + .. . + _p_ 


1 2 
(1+K) (1+K) 


n 


(1+K) 


+ 22,500 

(1.035) 


= $20,290 

COST = I + 


OM FL 

_1 + _1 
1 ' 

(1+K) 


OM 


FL 

+ _2 
2 ' 
(1+K) 


OM 


+ . 


FL 

.+_P 

P 

(1+K) 


P 

(1+K) 


= 20,290 + 2,300 _ + _38^630 

r 

(1.035) 


+ 2,300_+ _38_ l 630 

(1.035) 


+ 2,300_ +_38^630 

3 

(1.035) 


- 386 0 

3 

(1.035) 


= $131,500 
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Computation of ratio 


R = COST ( COAL FOR PERIOD OF E XEM PTION) 
COST (OIL FOR PERIOD OF EXEMPTION) - 


= 201,600 = I .53 

131,500 


If ERA had set the index at 1.5, you would be granted a 
temporary exemption. 
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§ 503.6 State approval required for power- 
plant 

(a) Where approval by the appropri¬ 
ate State regulatory authority is re¬ 
quired prior to the construction or use 
of a new powerplant, you may submit 
a petition for an exemption for consid¬ 
eration by ERA prior to obtaining the 
approval. 

(b) An exemption granted for a 
powerplant shall not become effective 
until you demonstrate to the satisfac¬ 
tion of ERA that all applicable appro¬ 
vals required by the State regulatory 
authority have been obtained. 

§ 503.7 No alternative power supply—Per¬ 
manent exemptions. 

(а) Application. Section 212 of the 
Act provides for a permanent exemp¬ 
tion for lack of alternate fuel supply, 
site limitations, environmental re¬ 
quirements, inability to obtain ade¬ 
quate capital. State or local require¬ 
ments, fuel mixtures, emergency pur¬ 
poses. reliability of service, or interme¬ 
diate load. To qualify for one of these 
exemptions you must demonstrate to 
the satisfaction of ERA that despite 
diligent good faith efforts, there is no 
alternate supply of electric power 
which is available within a reasonable 
distance at a reasonable cost without 
repairing short-run of long-run reli¬ 
ability of service which you could 
obtain. ERA assumes that you will be 
able to demonstrate that there is no 
alternative supply of electric power if 
the expected date of plant operation is 
more than 10 years from the date you 
apply for an exemption. For proposed 
plants expected to being operational 
within 10 years from the date you 
submit your petition, you must demon¬ 
strate to the satisfaction of ERA the 
following: 

(1) You cannot purchase electricity 
from another utility at a cost per kwh 
that is less than 1.5 times the cost of 
petroleum. You may include transmis¬ 
sion casts to your sendee area in your 
cost calculation. ERA will consider any 
source of electricity that costs less 
than 1.5 times the cost of producing 
electricity from your proposed plant 
to be within a reasonable distance and 
at a reasonable cost. (For this subpart 
the cost factor will be the same as that 
used in the cost calculation.) 

(2) You cannot construct and oper¬ 
ate an alternate fuel fired plant either 
within or outside your service area at a 
cost which does not substantially 
exceed the cost of using imported pe¬ 
troleum. See Section 503.5 for instruc¬ 
tions on calculations of cost. You may 
include transmission costs for power 
delivery to your service area. 

(б) Evidence. You must Include in 
your Fuels Decision Report the follow¬ 
ing substantial evidence to corroborate 
the above requirements: 


(1) A detailed description of your 
methodology to calculate the cost for 
purchased electricity and for your pro¬ 
posed plant as required in Subsection 
(a)(1) above; 

(2) Identification and explanation of 
all figures used in your calculations 
supporting Subsection (a)(1) above; 

(3) A description of your efforts to 
purchase electricity, and 

(4) All data required by Section 503.5 
(Cost Calculation) supporting Subsec¬ 
tion (a)(2) above. 

§ 503.8 Use of mixtures—General require¬ 
ment for temporary exemptions. 

(a) ERA will not consider a petition 
for any temporary exemption under 
Section 211 of the Act to be complete, 
adequate, or acceptable for filing 
unless you demonstrate to the satis¬ 
faction of ERA in your Fuels Decision 
Report whether or not the use of a 
mixture of natural gas or petroleum 
and an adequate fuel is economically 
and technically feasible during the 
period of the proposed exemption. 

(b) If ERA determines that use of a 
particular fuel mixture is technically 
or economically feasible during the 
period of the proposed exemption, 
ERA will condition the granting of 
any temporary exemption under this 
Part upon the use of that mixture 
during the period of the temporary ex¬ 
emption. 

§ 503.9 Use of mixtures—General require¬ 
ment for permanent exemptions. 

(a) Application . ERA will not consid¬ 
er a petition for any of the following 
exemptions provided for in Section 212 
of the Act (lack of alternate fuel 
supply, site limitations, environmental 
requirements, inability to obtain ade¬ 
quate capital, State or local require¬ 
ments, cogeneration, emergency pur¬ 
poses, reliability of service, or interme¬ 
diate load) to be complete, adequate, 
or acceptable for filing unless you 
demonstrate to the satisfaction of 
ERA in your Fuels Decision Report 
that you have considered the use of a 
mixture(s) for which an exemption 
under Section 503.38 (Fuel Mixtures) 
of these regulations would be availa¬ 
ble. 

(b) Demonstration. ERA will not 
grant any of the exemptions listed 
above unless you demonstrate that use 
of such a mixture(s) is not economical¬ 
ly or technically feasible in the unit 
for which you are requesting an ex¬ 
emption. To make such a demonstra¬ 
tion, you must show in your Fuels De¬ 
cision Report to the satisfaction of 
ERA that: 

(1) If use of a mixture(s) were re¬ 
quired, you would be eligible for one 
of the following permanent exemp¬ 
tions provided for in the Act: lack of 
alternate fuel supply, site limitations, 
environmental requirements, inability 


to obtain adequate capital, or State or 
local requirements; or 

(2) The use of a mixture(s) is not 
technically or economically feasible in 
your specific unit due to design or spe¬ 
cial circumstances as determined by 
ERA on a case-by-case basis. 

§503.10 Use of fluidized bed combustion 
not feasible—general requirement for 
permanent exemptions. 

(a) Application. ERA will not consid¬ 
er a petition for one of the following 
exemptions provided for in Section 212 
of the Act (lack of alternate fuel 
supply, site limitations, environmental 
requirements, inability to obtain ade¬ 
quate capital. State or local require¬ 
ments. cogeneration, emergency pur¬ 
poses, reliability of service, or interme¬ 
diate load) to be complete, adequate or 
acceptable for filing unless you dem¬ 
onstrate to the satisfaction of ERA in 
your Fuels Decision Report that: 

(1) You have considered the use of a 
method of fluidized bed combustion of 
an alternate fuel; and 

(2) Use of a method of fluidized bed 
combustion of an alternate fuel is not 
economically or technically feasible. 

(b) Finding. If ERA determines, on a 
generic basis, that use of a method of 
fluidized bed combustion is technically 
and economically feasible, ERA will 
deny your request for exemption 
unless you demonsttrate to the satis¬ 
faction of ERA that: 

(1) If use of a method of fluidized 
bed combustion were required, you 
would be eligible for one of the follow¬ 
ing permanent exemptions provided 
for in Section 212 of the Act: lack of 
alternate fuel supply, site limitations, 
environmental requirements, inability 
to obtain adequate capital, or State or 
local requirements; or 

(2) The use of a method of fluidized 
bed combustion is not technically or 
economically feasible in your specific 
unit due to design or special circum¬ 
stances as determined by ERA on a 
case-by-case basis. 

§503.11 Alternative site—General require¬ 
ment for permanent exemptions. 

(a) Application. Section 212 of the 
Act provides for a permanent exemp¬ 
tion for lack of alternate fuel supply, 
site limitations, environmental re¬ 
quirements. inability to obtain ade¬ 
quate capital. State or local require¬ 
ments, or intermediate load. To quali¬ 
fy. you must demonstrate to the satis¬ 
faction of ERA that you cannot use al¬ 
ternate fuels at reasonable alternative 
sites as well as at your proposed sites. 
You must show that: 

(1) You examined all reasonable al¬ 
ternative sites in your effort to use al¬ 
ternate fuels; and 

(2) You are unable to use alternate 
fuels at any of the alternative sites 
you considered at a cost which does 
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not substantially exceed the cost of 
using imported petroleum, or, in spe¬ 
cial circumstances, for other reasons. 

(b) Evidence. You must include in 
your Fuels Decision Report the follow¬ 
ing substantial evidence to corroborate 
the above requirements: 

(DA map indicating your proposed 
site and each of the alternative sites 
you considered; 

(2) A description of each of the al¬ 
ternate fuels you considered for use at 
each alternative site you considered; 

(3) A detailed description of the cri¬ 
teria you used to select the alternative 
sites you considered and to select the 
alternate fuels you examined for use 
at each alternative site; 

(4) Copies or summaries of any stud¬ 
ies you performed as part of, or in sup¬ 
port of your search for reasonable al¬ 
ternative sites; 

(5) Ail data required by §503.5 (Cost 
Calculation) supporting any conten¬ 
tions you make pertaining to the cost 
of using alternate fuels at alternative 
sites; and 

(6) A detailed explanation of any 
contention you make concerning other 
reasons which would preclude use of 
alternative sites. 

§ 503.12 Terms and conditions; compliance 
plans. 

(a) Terms and conditions generally . 
You must comply with the terms and 
conditions of an exemption granted 
under the Act by the ERA, including 
terms and conditions requiring the use 
of (1) effective fuel conservation meas¬ 
ures, and (2) fuel mixtures. 

(b) Compliance plans for temporary 
exemptions. (DA compliance plan cer¬ 
tified by the Chief Executive Officer 
shall accompany a petition for a tem¬ 
porary exemption. The compliance 
plan shall include at least the follow¬ 
ing: 

(1) A detailed schedule of progressive 
events and the dates upon which the 
events are to take place indicating how 
compliance with the applicable prohi¬ 
bitions of the Act will occur; 

<ii) Documentary evidence of bind¬ 
ing contract for fuel or facilities for 
the production of fuel which would 
allow for compliance with the applica¬ 
ble prohibitions of the Act; 

(iii) Any other documentary evi¬ 
dence which indicates an intention to 
comply with the applicable prohibi¬ 
tions of the Act; and 

(iv) A detailed statement of the 
manner in which you intend to comply 
with Section 503.8 of these regulations* 
requiring the use of fuel mixtures as a 
condition to the granting of a tempo¬ 
rary exemption where the use of fuel 
mixtures is technically and economi¬ 
cally feasible. 

(2) The exemptibn shall not be effec¬ 
tive until the compliance plan is ap¬ 
proved by ERA. 


(3) Revisions of Compliance Plans. If 
the petition is granted, you must 
submit to ERA an updated compliance 
plan certified by your Chief Executive 
Officer: 

(i) At the end of each 12 month 
period from the effective date of the 
exemption; 

(ii) Within 1 month of an alteration 
of any milestone in the compliance 
plan, together with the reasons for the 
alteration and its impact upon the 
scheduling of all other milestones in 
the plan; and 

(iii) At any time the ERA. in its dis¬ 
cretion, determines that a revised com¬ 
pliance plan is necessary to reflect 
changes in circumstances. 

(c) Enforcement An exemption is 
subject to termination upon the viola¬ 
tion of any provision of an exemption 
or any provision of the pertinent com¬ 
pliance plan. 

Subpart C—Temporary Exemptions for New 
Poworplants 

§ 503.20 Purpose and scope. 

(a) This subpart implements the pro¬ 
visions contained in section 211 of the 
Act with regard to temporary exemp¬ 
tions for new powerplants. 

(b) This subpart establishes the cri¬ 
teria and standards which owners or 
operators of new powerplants who pe¬ 
tition for a temporary exemption must 
meet to sustain their burden of proof 
under the Act. 

(Q) You shall submit all petitions for 
temporary exemptions for new power- 
plants in accordance with the proce¬ 
dures set out in Part 501 of these regu¬ 
lations. 

(d) The duration of any temporary 
exemption granted under this subpart 
shall be measured from the date that 
the powerplant is placed in service. 

§ 503.21 Lack of alternate fuel supply. 

(a) Eligibility. Section 2I1(&)<1) of 
the Act provides for a temporary ex¬ 
emption due to lack of an alternate 
fuel supply. To qualify you must dem¬ 
onstrate to the satisfaction of ERA 
that: 

(1) You made a good faith effort to 
obtain an adequate and reliable supply 
of an alternate fuel of the quality nec¬ 
essary to conform to the design and 
operational requirements of the new 
powerplant; 

(2) For the period of the proposed 
exemption, the cost of using such a 
supply w'ould substantially exceed the 
cost of using imported petroleum as a 
primary energy ^source as defined in 
§503.5 (cost calculation) of these regu¬ 
lations; and 

(3) You will be able to comply with 
the applicable prohibitions of these 
regulations at the end of the proposed 
exemption period. 


(b) Evidence required in support of a 
petition. To submit an adequate peti¬ 
tion for review by ERA you must in¬ 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A description of the approach 
and methodology you used to search 
for and evaluate the use of the alter¬ 
nate fuels you considered; 

(2) A description of the alternate 
unit designs you considered in a good 
faith effort to comply with the appli¬ 
cable prohibitions; 

(3) A description of the detailed 
design requirements for the new 
powerplant as specified by the pur¬ 
chaser, including capacity, alternate 
fuel capability, and all other specifica¬ 
tions; 

(4) A description of the specific fuel 
characteristics of all the fuels which 
can be used by the new powerplant; 

(5) Evidence that you sought to 
obtain the full range of alternate fuels 
and fuel characteristics whibh could 
be used by the new powerplant, in¬ 
cluding bid requests, and/or advertise¬ 
ments for supply contracts and all re¬ 
sponses thereto, as well as any other 
arrangements you attempted to make 
to secure supplies; 

(6) Evidence of the contracts or 
other arrangements you have made to 
insure a reliable and adequate supply 
of an alternate fuel at the end of the 
proposed exemption; and 

(7) All data required by Section 503.5 
(Cost Calculation) of these regulations 
necessary for computing the cast cal¬ 
culation formula. 

(c) Compliance plan. You must 
submit to ERA a compliance plan in 
accord with section 214 of the Act and 
§503.12 of these regulations simulta¬ 
neously with submission of your peti¬ 
tion to satisfy ERA requirements for 
petition adequacy. You must submit 
an updated compliance plan as re¬ 
quired by Section 503.12 of these regu¬ 
lations and as required by the terms of 
any order granting an exemption 
under this subpart. 

(d) Duration. This temporary ex¬ 
emption, taking into account any ex¬ 
tensions of renewals, may not exceed 
10 years. 

§ 503.22 Site limitations. 

(a) Eligibility. Section 211(a)(2) of 
the act provides for a temporary ex¬ 
emption due to a site limitation. To 
qualify you must demonstrate, to the 
satisfaction of ERA, that one or more 
of the following specific physical limi¬ 
tations relevant to the location or op¬ 
eration of your powerplant exist 
which, despite your diligent good 
faith, cannot be overcome before the 
end of the proposed exemption period; 

(1) Alternate fuels would be inacces¬ 
sible; 
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(2) Transportation facilities for al¬ 
ternate fuels would be unavailable; 

(3) Adequate facilities for handling, 
using or storing an alternate fuel 
would be unavailable; 

(4) Adequate means for controlling 
and disposing of wastes would be un¬ 
available; 

(5) Adequate and reliable supply of 
water would be unavailable; or 

(6) Other site limitations exist which 
would not permit the location or oper¬ 
ation of the proposed powerplant 
using an alternate fuel. 

(b) Evidence to be submitted in sup¬ 
port of the petition. To submit an ade¬ 
quate petition for review by ERA, you 
must include in your Fuels Decision 
Report the following substantial evi¬ 
dence to corroborate the above crite¬ 
ria: 

(1) Evidence that the site limitation 
is a physical limitation, and not a re¬ 
quirement of Federal. State, or local 
law which could be the basis of an ex¬ 
emption under §503.36 (State or local 
requirements); 

(2) Evidence that alternative means 
for overcoming the specific site limita¬ 
tions were considered, with a detailed 
description of the efforts made to 
overcome the site limitations set out in 
your petition; 

(3) Evidence of the equipment or 
space requirements for which the site 
limitation is claimed; and 

(4) Evidence of contracts or other ar¬ 
rangements you have made to insure 
that the site limitation will be over¬ 
come and that you will comply with 
the prohibitions at the end of the pro¬ 
posed exemption period. Examples of 
evidence relevant to establishing a site 
limitation for purposes of a temporary 
exemption are as follows: 

(i) Detailed documentation of im¬ 
pediments. including rights of way 
problems, site diagrams, maps of the 
surrounding areas and other items es¬ 
sential to the showing of a site limita¬ 
tion; 

(ii) Identification of transportation 
facilities relevant to the specific site of 
the powerplant and demonstration 
why existing transportation facilities 
cannot be utilized or new facilities 
constructed; 

(iii) Copies of bid requests, advertise¬ 
ments. and general efforts made to 
secure alternative transportation fa¬ 
cilities; 

(iv) Identification of potential alter¬ 
nate fuel storage locations within a 
reasonable geographic area surround¬ 
ing the proposed powerplant; 

(iv) Detailed scale site plans of the 
entire facility which Include those 
areas not directly involved with the 
specific boiler; 

(vi) A specific listing of all equip¬ 
ment necessary and not currently 
available to properly handle alternate 
fuel; 


(vii) Copies of bid requests, adver¬ 
tisements and general efforts made to 
secure alternative fuel storage facili¬ 
ties; 

(vili) Copies of quotes from bona fide 
supplier, indicating lead times for pur¬ 
chase and installation of required an¬ 
cillary storage of handling equipment; 

<ix) Specific listing of any equipment 
necessary and not currently available 
to properly control and dispose of 
waste; 

(x) Identification of potential alter¬ 
nate waste disposal locations within a 
reasonable geographic area suround- 
ing the proposed powerplant; 

<xi) A description of efforts made to 
secure off site disposal areas, including 
the cost of acquisition of the sites, 
transportation facilities and waste 
handling costs involved in their use; 
and 

(xii) Copies of bid requests, adver 
tisements, and general efforts made to 
secure waste control and disposal 
i^quipment. 

(c) Compliance plan, you must 
submit to ERA a compliance plan in 
accordance with section 214 of the Act 
and section 503.12 of these regulations 
simultaneously with submission of 
your petition to satisfy ERA require¬ 
ments for petition adequacy. You 
must submit an updated compliance 
plan as required by §503.12 of these 
regulations and as required by the 
terms of any order granting an exemp¬ 
tion under this subpart. 

(d) Duration. This temporary ex¬ 
emption. taking into account any ex¬ 
tensions and renewals, may not exceed 
5 years. 

§ 503.23 Inability to comply with applica¬ 
ble environmental requirement*. 

(a) Eligibility. Section 211(a)(3) of 
the Act provides for a temporary ex¬ 
emption due to an inability to comply 
with applicable environmental require¬ 
ments. To qualify you must demon¬ 
strate to the satisfaction of ERA in 
your Fuels Decision Report that de¬ 
spite diligent good faith efforts: 

(1) You will be unable to comply 
with the applicable prohibitions im¬ 
posed by the Act without violating ap¬ 
plicable Federal of State environmen¬ 
tal requirements as of the projected 
date of commencement of operations; 
and 

(2) You will be able to comply with 
the applicable prohibitions imposed by 
the Act by the end of the temporary 
exemption period. 

(b) Evidence required in support of 
the petition. To submit an adequate 
petition for review by ERA, you must 
include your Fuels Decision Report pe¬ 
tition the following substantial evi¬ 
dence to corroborate the above re¬ 
quirements: 

(1)A copy of any application which 
has been filed with EPA or a State 


agency for a permit to construct or op¬ 
erate a new powerplant. 

(2) A copy of the decision of action 
taken by EPA or a State agency with 
respect to the application for a permit 
to construct or operate the new power 
plant. 

(3) A detailed synopsis of the admin 
tetrative record fd the proceedings by 
EPA or the State agency for a con 
struction or operation permit. 

(4) Copies of all technical studies 
that you have relied upon with regard 
to consideration of alternate fuels, pol 
lution control equipment, offsets, var 
lances. State Implementation Plan re¬ 
visions, and redesignations of Class 2 
areas to Class 3. 

(5) Copies of requests for bids, all re 
sponses received, and contracts signed, 
if any. for an alternate fuel supply and 
for the purchase and installation of 
pollution control equipment. 

(6) Copies of agreements made by 
you with the State or other companies 
for the acquisition of appropriate ‘off 
sets." If the agreement is conditioned 
upon the grant of a variance. State 
Implementation Plan revision or rede 
signation of Class 2 areas, you must 
submit a letter from the State agency 
indicating when a proceeding to effec¬ 
tuate the agreement will take place. 

(c) A petition to ERA in lieu of ap¬ 
plication to EPA. If you have not ap 
plied to EPA or a State agency for a 
construction or operation permit, you 
must also submit to ERA: 

(1) Verification that the facility 
cannot bum an alternate fuel on the 
date of commencement of operations 
in compliance with all applicable air 
pollution control requirements; and 

(2) Items required under paragraphs 
<b) 4. 5, and 6 above. 

(d) Compliance plan. You must 
submit to ERA a compliance plan in 
accord with section 214 of the Act and 
§503.12 of these regulations simulta¬ 
neously with submission of your peti¬ 
tion to satisfy ERA requirements for 
petition adequacy. You must submit 
an updated compliance plan as re¬ 
quired by §503.12 of these regulations 
and as required by the terms of any 
order granting an exemption under 
this subpart. 

(e) Duration. This temporary ex 
emption, taking into account exten 
sions and renewals, may not exceed 5 
years. 

§ 503.24 Future use of synthetic fuck. 

(a) Eligibility. Section 211(b) of the 
Act provides for a temporary exemp¬ 
tion based upon the future use of syn 
thetic fuels. To qualify you must dem 
onstrate to the satisfaction of ERA 
that: 

(1) You will be able to comply with 
the applicable prohibitions imposed by 
the Act by the end of the proposed ex 
emption period by the use of synthetic 
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fuel as a primary energy source in 
your powerplant; 

(2) You will not be capable of com¬ 
plying with the applicable prohibi¬ 
tions imposed by the Act by using an 
alternate fuel in your powerplant 
before the end of the proposed exemp¬ 
tion period. 

(b) Evidence required in support of 
the petition . To submit an adequate 
petition for review by ERA you must 
include in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) Copies of economic and technical 
feasibility studies pertaining to the 
use of synthetic fuels by your pro¬ 
posed powerplant; 

(2) Reliable evidence of the financial 
commitments you have made to con¬ 
struct, operate, and maintain equip¬ 
ment which will use synthetic fuel as 
the primary energy source at the, end 
of the proposed exemption period; 

(3) Copies of bid requests, advertise¬ 
ments. contracts and/or other agree¬ 
ments relating to the production, pur¬ 
chase. and transportation of synthetic 
fuel; and 

(4) Information with regard to per¬ 
mits that may be required by Federal 
or State agencies for the construction 
and operation of a powerplant using 
synthetic fuels. 

(c) Compliance plan . You must 
submit to ERA a compliance plan in 
accordance with section 214 of the Act 
and §503.12 of these regulations si¬ 
multaneously with submission of your 
petition to satisfy ERA requirements 
for petition adequacy. You shall 
submit an updated compliance plan as 
required by §503.12 of these regula¬ 
tions and as required by the terms of 
any order granting an exemption 
under this subpart. 

(d) Duration. This temporary ex¬ 
emption may be granted for a period 
of up to 5 years and may be extended 
for an additional 5 years, but so ex¬ 
tended may not exceed 10 years. 

§ 503.25 Public interest exemption. 

(a) Eligibility. Section 211(c) of the 
Act provides for a temporary public in¬ 
terest exemption. To qualify you must 
demonstrate to the satisfaction of 
ERA that: 

(1) You are unable to comply with 
the applicable prohibitions imposed by 
the Act, except in extraordinary cir¬ 
cumstances during the period for 
which exemption is requested, but 
that you will be capable of complying 
at the end of the proposed exemption 
period; 

(2) You are not eligible for a tempo¬ 
rary exemption based on lack of alter¬ 
nate fuel supply, site limitations, or 
environmental requirements; 

(3) The granting of the petition 
would be in accord with the purposes 
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of the Act and would be in the public 
interest. 

(b) Evidence required in support of a 
petition. To submit an adequate peti¬ 
tion for review by ERA you must in¬ 
clude in your Fuels Decision Report 
substantial evidence to corroborate 
the above requirements. 

(c) Compliance plan . You must 
submit to ERA a compliance plan in 
accordance with Section 214 of the Act 
and §503.12 of these regulations si¬ 
multaneously with submission of your 
petition to satisfy ERA requirements 
for petition adequacy. You must 
submit an updated compliance plan as 
required by §503.12 of these regula¬ 
tions and as required by the terms of 
any order granting an exemption 
under this subpart, 

(d) Duration. This temporary ex¬ 
emption, taking into account exten¬ 
sion and renewals, may not exceed 5 
years. 

Subpart D—Permanent Exemptions for Now 
Electric Powerplants 

§ 503.30 Purpose and scope. 

(a) This subpart implements the pro¬ 
visions contained in section 212 of the 
Act with regard to permanent exemp¬ 
tions for new electric powerplants. 

(b) This subpart establishes the cri¬ 
teria and standards which owners or 
operators of new powerplants that pe¬ 
tition for a permanent exemption 
must meet to sustain their burden of 
proof under the Act. 

(c) You must submit all petitions for 
permanent exemptions for new power- 
plants in accordance with the proce¬ 
dures set out in Part 501 of these regu¬ 
lations. 

§503.31 Lack of alternate fuel supply for 
the first 10 years of useful life. 

(a) Eligibility. Section 212(a)(1)(A) 
(i) of the Act provides for a permanent 
exemption due to lack of an adequate 
and reliable supply of alternate fuel 
during the first 10 years of useful life 
of the new powerplant. To qualify you 
must demonstrate to the satisfaction 
of ERA that: 

(1) You made a good faith effort to 
obtain an adequate and reliable supply 
of an alternate fuel of the quality nec¬ 
essary to conform to the design and 
operational requirements of the new 
powerplant; and 

(2) Such a supply will not be availa¬ 
ble within the first 10 years of useful 
life of the new powerplant. 

(b) Evidence in support of a peti¬ 
tion. To submit an adequate petition 
for review by ERA, you must include 
in your Fuels Decision Report the fol¬ 
lowing substantial evidence to corrobo¬ 
rate the above requirements: 

(1) A description of the alternate 
unit designs you considered in a good 
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faith effort to comply with the appli¬ 
cable prohibitions: 

(2) A description of the detailed 
design requirements for the new 
powerplant as specified by the pur¬ 
chaser, including capacity, alternate 
fuels capability, and all other perti¬ 
nent specifications; 

(3) A description of the specific fuel 
characteristics of all the fuels which 
can be used by the new powerplant; 

(4) Evidence that you sought to 
obtain the full range of alternate fuels 
and fuel characteristics which could 
be used by the new powerplant; 

(5) Evidence that you solicited at 
least three bids from at least 25 per¬ 
cent of the supplier market for an ade¬ 
quate and reliable supply of alternate 
fuel, including bid requests and/or ad¬ 
vertisements for supply contracts and 
all proposals or responses thereto, as 
well as any other arrangements you 
attempted to make to secure supplies; 
and 

(6) A description of the approach 
and methodology you used to search 
for and evaluate the use of the alter¬ 
nate fuel you considered, including a 
discussion of how you made your as¬ 
sessment that an adequate and reli¬ 
able supply of the quality of fuel 
needed would not be available within 
the first 10 years of useful life of the 
new powerplant. 

§ 503.32 Lack of alternate fuel supply at a 
cost which does not substantially 
exceed the cost of using imported pe¬ 
troleum. 

(a) Eligibility. Section 212(a)(1)(A) 
(ii) of the Act provides for a perma¬ 
nent exemption due to lack of an al¬ 
ternate fuel supply at a cost which 
does not substantially exceed the cost 
of using imported petroleum. To quali¬ 
fy you must demonstrate to the satis¬ 
faction of ERA that: 

(1) You made a good faith effort to 
obtain an adequate and reliable supply 
of an alternate fuel of the quality nec¬ 
essary to conform to design and oper¬ 
ational requirements of the new 
powerplant; and 

(2) The cost of using such a supply 
would substantially exceed the cost of 
using imported petroleum as a prima¬ 
ry energy source during the useful life 
of the new powerplant as defined in 
§503.5 (Cost Calculation) of these reg¬ 
ulations. 

(b) Evidence in support of a peti¬ 
tion. To submit an adequate petition 
for review by ERA, you must include 
in your Fuels Decision Report the fol¬ 
lowing substantial evidence to corrobo¬ 
rate the above requirements: 

(1) A description of the alternate 
unit designs you considered in a good 
faith effort to comply with the appli¬ 
cable prohibitions; 

(2) A description of the detailed 
design requirements for the new 
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powerplant as specified by the pur¬ 
chaser. including capacity, alternate 
fuels capability, and all other perti¬ 
nent specifications; 

(3) A description of the specific fuel 
characteristics of all the fuels which 
can be used by the new powerplant; 

<4) Evidence that you sought the full 
range of alternate fuels and fuel char¬ 
acteristics which could be used by the 
new powerplant. including bid re¬ 
quests and/or advertisements for 
supply contracts, all proposals and re¬ 
sponses thereto, as well as any other 
arrangements you attempted to make 
to secure supplies; 

(5) All data required by §503.5 of 
these regulations (Cost Calculation) 
necessary for computing the cost cal¬ 
culation formula; and 

(6) A description of the approach 
and methodology you used to search 
for and evaluate the use of the alter¬ 
nate fuel you considered. 

§ 503.33 Site limitation. 

(a) Eligibility . Section 212(a)(1)(B) 
of the Act provides for a permanent 
exemption due to a site limitation. To 
qualify you must demonstrate to the 
satisfaction of ERA that, despite good 
faith efforts: 

(1) Alternate fuels are inaccessible as 
a result of a specific physical limita¬ 
tion to the location or operation of the 
proposed powerplant; 

(2) Transportation facilities for al¬ 
ternate fuels would be unavailable; 

(3) Adequate facilities for handling, 
using or storing alternate fuels would 
be unavailable; 

(4) Adequate means for controlling 
and disposing of wastes would be un¬ 
available; 

(5) Adequate and reliable supply of 
water would be unavailable; or 

(6) Other site limitations exist which 
would not permit the location or oper¬ 
ation of the proposed powerplant 
using an alternate fuel, and these limi¬ 
tations cannot be reasonably expected 
to be overcome within 5 years after 
commencement of operations. 

(b) Evidence to be submitted i7i sup¬ 
port of the petition . To submit an ade¬ 
quate petition for review by ERA. you 
must include in your Fuels Decision 
Report the following substantial evi¬ 
dence to corroborate the above crite¬ 
ria. 

(1) Evidence that the site limitation 
is a physical limitation, and not a re¬ 
quirement of Federal. State, or local 
law which could be the basts of an ex¬ 
emption under § 503.36 (State or local 
requirements); 

(2) Evidence that alternatives means 
for overcoming the specific site limita¬ 
tions were sought, with a detailed de¬ 
scription of the efforts made to over¬ 
come the site limitations set out in 
your petition; and 


(3) Evidence of the equipment or 
space requirements for which the site 
limitation is claimed. Examples of evi¬ 
dence relevant to establishing a site 
limitation for purposes of a permanent 
exemption are as follows: 

(i) Detailed documentation of im¬ 
pediments, including rights of way 
problems, site diagrams, maps of the 
surrounding areas and other items es¬ 
sential to the showing of a site limita¬ 
tion; 

(il) Identification of transportation 
facilities relevant to the geographic 
site of the pow r erplant and demonstra¬ 
tion why existing transportation facili¬ 
ties cannot be utilized or new facilities 
constructed; 

(iii) Copies of bid requests, advertise¬ 
ments and general efforts made to 
secure alternative transportation fa¬ 
cilities; 

(iv) Identification of potential alter¬ 
nate fuel storage locations within a 
reasonable geographic area surround¬ 
ing the proposed powerplant; 

(v) Detailed scale site plans of the 
entire facility which include those 
areas not directly involved with a spe¬ 
cific powerplant; 

(vi) A specific listing of all equip¬ 
ment necessary and not currently 
available to properly handle alternate 
fuels; 

(vii) Copies of bid requests, adver¬ 
tisements and general efforts made to 
secure alternative fuel storage facili¬ 
ties; 

(viii) Copies of quotes from bona fide 
suppliers, indicating lead times for 
purchase and installation or required 
ancillary storage or handling equip¬ 
ment; 

(ix) Specific listing of any equipment 
necessary and not currently available 
to properly control and dispose of 
waste; 

(x) Identification of potential alter¬ 
nate waste disposal locations within a 
reasonable geographic area surround¬ 
ing the proposed powerplant; 

(xi) A description of efforts made to 
secure off-site disposal areas, including 
the cost of acquisition of the sites, 
transportation facilities and waste 
handling costs involved in their use; 
and 

(xii) Copies of bid requests, adver¬ 
tisements, and general efforts made to 
secure waste control and disposal 
equipment. 

§ 503.34 Inability to comply with applica¬ 
ble environmental requirements. 

(a) Eligibility. Section 212(a)(lXC) 
of the Act provides for a permanent 
exemption due to the inability to 
comply with the applicable environ¬ 
mental requirements. To qualify you 
must demonstrate to the satisfaction 
of ERA that, despite good faith ef¬ 
forts: 


(1) You cannot bum alternate fuels 
without violating applicable environ¬ 
mental requirements within 5 years 
after beginning operation by providing 
proof that EPA or the State has 
denied a construction permit and by 
providing the information requested 
below, and 

(2) You cannot burn alternate fuels 
at reasonable alternative sites and 
meet the applicable environmental re¬ 
quirements. 

(b) Evidence supporting petition . To 
submit an adequate petition for review 
by ERA, you must include in your 
Fuels Decision Report the following 
substantial evidence to corroborate 
the above requirements: 

(1) A copy of your construction 
permit application and all supporting 
documents filed with or subsequent to 
the application: 

(2) To the extent applicable, a copy 
of the EPA and/or State denial of 
your construction permit application; 

(3) A detailed synopsis of the admin 
istrative record of the EPA and/or 
state permit proceedings; 

(4) Copies of reports examining envi¬ 
ronmental compliance of the facility 
including fuel use. pollution control 
equipment, availability of offsets, var¬ 
iances. SIP revisions, and redesigna¬ 
tions; 

(5) Copies of requests for bids and 
responses received for fuel supply and 
pollution control equipment and 
copies of correspondence on offsets, 
variances, SIP revisions, arid redesig¬ 
nations; and 

(6) Evidence that there is no reason¬ 
able alternative site as specified in 
§ 2003.11 of these regulations. 

(c) Prepetition actions. (1) It is rec 
ommended that you request a meeting 
with ERA and EPA or the appropriate 
State regulatory agency to discuss op 
tions for complying with the prohibi¬ 
tions; and (2) you must submit a copy 
to DOE of your construction permit 
application at the same time you 
submit it to EPA or the State if you 
are applying for use of oil or gas as 
well as an alternate fuel. 

§ 503.35 Inability to obtain adequate capi¬ 
tal. 

(a) Eligibility. Section 212(a)(1)(D) 
of the Act provides for a permanent 
exemption due to inability to obtain 
adequate capital. To qualify you must 
demonstrate to the satisfaction of 
ERA that despite good faith efforts: 

(1) You will be unable to comply 
with the applicable prohibitions im¬ 
posed by the Act if you cannot obtain 
the additional capital required for an 
alternate fuel facility beyond that re¬ 
quired for your proposed facility. 

(2) You cannot raise this additional 
capital due to specific restrictions in 
your ability to raise debt and equity 
capital; and 
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(3) These specific restrictions on 
your ability to raise debt and equity 
capital could not be alleviated by any 
past or future action of your public 
utility Commission or any other regu¬ 
latory authority. 

(b) Evidence required in support of 
the petition. To submit an adequate 
petition for review by ERA, you must 
include in your Fuels Decision Report 
supporting documentary evidence to 
corroborate the above requirements. 
The evidence should include but not 
be limited to the following informa¬ 
tion: 

(1) Statement of the State regula¬ 
tory authority's policies on utility cap¬ 
ital structure and formation, on the 
recognition of allowance for funds 
used during construction (in the utili¬ 
ty's net plant) and of construction 
work in progress (in the utility’s rate 
base), and on the accounting proce¬ 
dure for recognizing tax credits (flow¬ 
through or normalized). 

(2) Relevant records pertaining to 
the utility’s specific efforts to raise 
capital associated with the proposed 
powerplant. 

(3) Five year history of the utility's 
capital structure recognizing specific 
security issues and their current yields 
and investment ratings. Indicate 
where a security issued has specific 
ties to an on-line or scheduled generat¬ 
ing unit. 

(4) Five year summary of the utili¬ 
ty’s financial record as indicated by 
the standard financial indicators in¬ 
cluding cash earnings and dividend 
records; time interest coverage ratios; 
price-earnings ratios; and market to 
book value ratios. 

(5) Projected changes in the utility’s 
capital structure and financial indica¬ 
tors where the powerplant bums: 

(i) Alternate fuel; and 

(ii) Oil or natural gas. 

§ 503.36 State or local requirements. 

(a) Eligibility. Section 212(b) of the 
Act provides for a permanent exemp¬ 
tion due to State or local require¬ 
ments. To qualify you must demon¬ 
strate to the satisfaction of EPA that: 

(1) With respect to the proposed site 
of the powerplant, the operations or 
construct ioh of the new powerplant 
using an alternate fuel is infeasible be¬ 
cause of a State or local requirement 
other than a building code, nuisance 
or zoning law; 

(2) You have, in good faith attempt¬ 
ed unsuccessfully to obtain a variance 
from the State or local requirement or 
have determined why none is availa¬ 
ble; 

(3) There is no reasonable alterna¬ 
tive site for the facility; 

(4) The granting of the exemption 
would be in the public interest and 
would be consistent with the purposes 
of this Title; and 


(5) You are unable to comply with 
the applicable prohibitions imposed by 
the Act and you are ineligible for a 
permanent exemption based on lack of 
alternate fuel supply, site limitations, 
environmental requirements or inabil¬ 
ity to obtain adequate capital. 

tb) Evidence required in support of a 
petition. To submit an adequate peti¬ 
tion for review by ERA, you must in¬ 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A copy of the pertinent State or 
local requirement with its citation and 
its legislative history; 

(2) The identification and location of 
the administrative body which imple¬ 
ments the requirement: 

(3) A description of your attempts to 
obtain a variance from the require¬ 
ment; 

(4) A description of any activities 
you were involved in pertaining to the 
enactment of the requirement; 

(5) A description of equipment, pro¬ 
cedures, advance planning time and 
costs necessary to comply with the re¬ 
quirement; 

(6) A detailed description of why 
compliance is infeasible; 

(7) The impact upon you and/or 
your local community, if any, should 
this petition be denied; 

(8) An explanation of the reasons 
why granting this exemption would be 
in the public interest: 

(9) An analysis of why you cannot 
qualify for each of the exemptions 
listed in (a)(5) above; and 

(10) All evidence required by Section 
503.11 (Alternative Sites), of this Part. 

§ 503.37 Cogeneration. 

(a) Eligibility. Section 212(c) of the 
Act provides for a permanent exemp¬ 
tion for cogeneration. To qualify you 
must demonstrate to the satisfaction 
of ERA at least the following mini¬ 
mum criteria: 

(1) You are unable to comply with 
the applicable prohibitions imposed by 
the Act; 

(2) That there are economic and 
other benefits of cogeneration with pe¬ 
troleum or natural gas, none of which 
are obtainable through the use of an 
alternate fuel. 

(b) Evidence required in support of a 
petition. To submit an adequate peti¬ 
tion for review by ERA you must in¬ 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) Documentary evidence which 
demonstrates that you considered the 
use of alternate fuels, including a de¬ 
scription of the fuel alternatives you 
examined and the factors important in 
your decision to reject the use of alter¬ 
nate fuels. Such factors would Include 
lack of alternate fuel supply, site limi¬ 


tations, environmental requirements, 
or inability to raise adequate capital: 

(2) The purchaser’s design specifica¬ 
tions of the new unit; 

(3) An engineering description of the 
system, including proposed output and 
uses thereof, with sufficient detail to 
ensure that the unit qualifies as a co¬ 
generation facility; 

(4) A detailed economic and engi¬ 
neering analysis demonstrating the 
benefits of cogenerating with petro¬ 
leum or natural gas and demonstrat¬ 
ing that these benefits are not obtain¬ 
able through the use of alternate 
fuels; 

(5) A comparison of the total oil and 
gas consumption by the proposed co¬ 
generation project and the best feasi¬ 
ble alternatives, including the effect 
on oil or gas used by the electric util¬ 
ity or by other affected parties; and 

(6) An analysis of the Immediate and 
long-term economic impacts on parties 
not directly involved in the project 
(for example, the other customers of 
the utility receiving the electricity). 

§ 503.38 Permanent exemption for certain 
fuel mixturea containing natural gas or 
petroleum. 

(a) Eligibility. Section 212(d) of the 
Act provides for a permanent exemp¬ 
tion for certain fuel mixtures. To qual¬ 
ify you must demonstrate to the satis¬ 
faction of ERA that: 

(1) You propose to use a mixture of 
natural gas or petroleum and an alter¬ 
nate fuel as a primary energy source; 

(2) You are not capable of complying 
with the applicable prohibitions im¬ 
posed by the Act; and 

(3) The amount of petroleum or nat¬ 
ural gas you propose to use in the mix¬ 
ture will not exceed the minimum per¬ 
centage of the total Btu heat imput 
needed to maintain operational reli¬ 
ability consistent with maintaining a 
reasonable level of fuel efficiency. 

(b) Evidence required in support of a 
petition. To submit an adequate peti¬ 
tion for review by ERA you must in¬ 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A complete description of the 
fuel mixture, component elements of 
the mixture, and percentage of each 
component to be utilized; 

(2) The purchaser’s design specifica¬ 
tions for the unit for which you are re¬ 
questing an exemption; 

(3) An engineering assessment of the 
proportions of petroleum or natural 
gas needed to maintain operational re¬ 
liability and an adequate level of fuel 
efficiency; and 

(4) Documentary evidence which 
demonstrated that you have consid¬ 
ered the use of alternate fuels as a pri¬ 
mary energy source. You must include 
a description of the supply alterna¬ 
tives you considered, the cost and 
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availability of each alternate fuel con¬ 
sidered, and the factors important in 
your decision to reject the use of an al¬ 
ternate fuel as a primary energy 
source. 

(c) Reporting requirement If the ex¬ 
emption is granted, you must submit 
an annual report to ERA certifying 
that the affected units have used no 
more than the percentage of oil or 
natural gas specified in the exemption 
order. The certification shall be ex¬ 
ecuted by your Chief Executive Offi¬ 
cer. 

§ 503.39 Emergency purposes. 

(a) Eligibility. Section 212(e) of the 
Act provides for a permanent exemp¬ 
tion for emergency purposes. To quali¬ 
fy you must demonstrate to the satis¬ 
faction of ERA: 

(1) You are unable to comply with 
the applicable prohibitions imposed by 
the Act; and 

(2) You shall operate and maintain 
the powerplant for emergency pur¬ 
poses only. 

(b) Definition. For the purposes of 
this permanent exemption an emer¬ 
gency exists when the operating util¬ 
ity has been required to curtail its in¬ 
dustrial customers by 10 percent or 
more from expected noninterruptible 
demand. 

(c) Evidence required in support of a 
petition . To submit an adequate peti¬ 
tion for review by ERA you must in¬ 
clude in your Fuels Decision Report 
substantial evidence to corroborate 
the above requirements. The evidence 
submitted must include at a minimum: 

(1) A certificate executed by the 
Chief Executive Officer of the operat¬ 
ing utility stating that emergency op¬ 
eration under the provisions of this 
exemption will occur only when it is 
required to curtail 10 percent or more 
of its noninterruptible industrial cus¬ 
tomers; and 

(2) Documentary evidence which 
demonstrates that you considered the 
use of alternate fuels, including a de¬ 
scription of the fuel alternatives you 
examined and the factors important in 
your decision to reject the use of alter¬ 
nate fuels. Such factors would include 
lack of alternate fuel supply, site limi¬ 
tations, environmental requirements, 
inability to raise adequate capital, cer¬ 
tain State or local requirements, or 
other reasons which would preclude 
the use of an alternate fuel. 

(d) Reporting requirement At the 
end of each 12 month period from the 
effective date of the exemption, you 
must report to ERA the monthly and 
annual total generating capacity used 
and amounts of electricity generated 
under the provisions of this exemption 
with a description of the purposes of 
use. 


503.40 Permanent exemption for power- 
plants necessary to maintain reliability 
of service. 

(a) Eligibility. (1) Section 212(f) of 
the Act provides for a permanent ex¬ 
emption to maintain reliability of serv¬ 
ice. To qualify you must demonstrate 
to the satisfaction of ERA that: 

(1) You are not capable of complying 
with the applicable prohibitions im¬ 
posed by the Act without an impair¬ 
ment of reliability of service as meas¬ 
ured by the loss of load probability 
technique described in paragraphs 
(a)(2), and (a)(3) below: 

(ii) Despite diligent good faith ef¬ 
forts. you are not able to make the 
demonstration necessary to obtain a 
permanent exemption on the basis of 
lack of alternate fuel supply, site limi¬ 
tations, environmental requirements, 
inability to raise adequate capital, or 
certain State or local requirements, in 
the time required to prevent an im¬ 
pairment of service; 

(2) You must calculate reliability of 
service utilizing the loss of load prob¬ 
ability (LOUP) technique. The LOLP 
must be computed for your electrical 
region using the first 12 month period 
of powerplant operation. It is to be 
calculated as the sum of either the 
weekly or the monthly estimates of 
hourly load/capacity deficits. You 
may decide whether to perform the 
calculation using weekly or monthly 
data. The LOLP calculation must take 
into consideration equipment forced 
outage rates, projected customer elec¬ 
trical demand, and generating capacity 
projections for the electrical region, 
including existing generating capacity, 
planned generating capacity additions 
and projected firm bulk electrical pur¬ 
chases and sales, and projected retire¬ 
ments. If necessary, you may also cal¬ 
culate LOLP with modifications to ac¬ 
count for transmission constraints, 
energy shortages, and other factors 
that are not adequately addressed by 
adhering to the foregoing specifica¬ 
tions. 

(3) Reliability of service is impaired 
if the LOLP at the time the proposed 
unit is to be added, including all avail¬ 
able emergency reliability connections 
and other bulk power ties, is greater 
than: 

(i) One day in 5 years if your pro¬ 
posed powerplant will start operating 
within 3 years from the filing of your 
petition; 

(ii) One day in 3 years if your pro¬ 
posed powerplant will start operating 
between 3 and 5 years from the filing 
of your petition; or 

(iii) One day in 1 year if your pro¬ 
posed powerplant will start operating 
in 5 or more years from the filing of 
your petition. 

(b) Evidence supporting the petition. 
To submit an adequate petition for 
review by ERA you must include in 


your Fuels Decision Report the follow¬ 
ing substantial evidence to corroborate 
the above requirements: 

(1) All data you used in determining 
the loss of load probability; 

(2) An explanation including equa¬ 
tions of how you are calculating the 
loss of load probability; 

(3) A description of the proposed 
new powerplant to include the size and 
type of powerplant, and type of fuel 
used; 

(4) Your plans for meeting projected 
customer electrical demand and an ex¬ 
planation of the method and data you 
employ in calculating that demand; 
and 

(5) If your proposed new powerplant 
is not to be a combustion turbine 
powerplant. an explanation of the rea¬ 
sons why the construction of a com¬ 
bustion turbine powerplant would not 
resolve your reliability of service prob¬ 
lem. 

(c) Duration. If ERA grants a reli¬ 
ability of service exemption for a com¬ 
bustion turbine powerplant, the ex¬ 
emption shall be valid as long as there 
is no change in the thermal cycle of 
the powerplant. 

§503.41 Peakload powerplants. 

(a) Eligibility.— (1) Proposed use of 
petroleum. Section 212(g) of the Act 
provides for a permanent exemption 
for peakload powerplants if you pro¬ 
pose to use petroleum as a primary 
energy source in a new peakload 
powerplant. or propose to construct a 
peakload powerplant to use petroleum 
without the capability to use an alter¬ 
nate fuel as a primary energy source. 
To qualify you must certify to ERA 
that the powerplant will be operated 
solely as a peakload powerplant for 
the life of the powerplant and supply 
the requested data supporting this 
contention. 

(2) Proposed use of natural gas. Sec¬ 
tion 212(g) of the Act provides for a 
permanent exemption for peakload 
powerplants if you propose to use nat¬ 
ural gas as a primary energy source in 
a new peakload powerplant, or propose 
to construct a peakload powerplant to 
use natural gas without the capability 
to use an alternate fuel as a primary 
energy source. To qualify: 

(i) You must certify to ERA that the 
powerplant will be operated solely as a 
peakload powerplant for the life of 
the powerplant; and 

(ii) The Administrator of the EPA or 
the Director of the appropriate State 
air pollution control agency must cer¬ 
tify that the use by the powerplant of 
an available alternate fuel as a prima¬ 
ry energy source will cause or contrib¬ 
ute to a concentration, in an air qual¬ 
ity control region or any area within 
the region, of a pollutant for which 
any national air quality standard is or 
w ould be exceeded. 
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(3) Your powerplant is operated 
solely as a peakload powerplant if the 
electrical generation of the power- 
plant in kilowatt hours does not 
exceed, for any 12-calendar-month 
period, the powerplant’s design capac¬ 
ity multiplied by 1,500 hours. 

(b) Evidence required in support of a 
petition. To submit an adequate peti¬ 
tion for review by ERA you must in¬ 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) The petition must be accompa¬ 
nied by a sworn statement signed by 
the Chief Executive Officer of the 
electric utility which will operate the 
powerplant certifying that the power- 
plant is to be operated solely as a 
peakload powerplant. The certification 
must set forth the design capacity of 
the powerplant and the maximum al¬ 
lowable generation of the powerplant 
in kilowatt hours according to the 
definition of peakload for each 12 
months of operation as a peakload 
powerplant. 

(2) If you propose to use natural gas 
or construct a powerplant to use natu¬ 
ral gas in lieu of an alternate fuel as a 
primary energy source, an air qualify 
certification must have been prepared 
for the Secretary by the Administra¬ 
tor of the EPA or the Director of the 
appropriate State air pollution control 
agency which meets the requirements 
contained in paragraph (a)(2)(ii), 
above, and which describes all fuels 
considered in the certification. The air 
quality certification must be accompa¬ 
nied by a copy of your application re¬ 
questing the certification as filed 
before the EPA or State air pollution 
control agency and by all supporting 
documentation filed with or subse¬ 
quent to the application. DOE may de¬ 
termine that your application for the 
air quality certification is deficient for 
purposes of this subpart if the EPA or 
State air pollution control agency 
failed to consider all available alter¬ 
nate fuels. 

(3) If your proposed peakload power- 
plant is to be other than a combustion 
turbine powerplant, you must supply 
with the petition the following infor¬ 
mation on the electrical region that 
would include the proposed peakload 
powerplant based on the pwerplant’s 
first 12 months of projected operation: 

<i) A demand projection; 

<ii) A load duration curve; 

(iii) An inventory of existing power- 
plants by size, type, and fuel used; 

(iv) A listing of planned powerplants 
by size, type, and fuel use; and 

(v) The projected order of dispatch 
for existing and proposed powerplants. 

(c) Liability for operating in excess 
of exemption. The operation of a peak¬ 
load powerplant which has been grant¬ 
ed this exemption in excess of that al¬ 
lowed by the exemption shall be sub¬ 


ject to penalties under Title VII, Sub¬ 
title C of the Act unless the power- 
plant meets the criteria set forth in 
section 721(c) of the Act. 

(d) Reporting requirement If the pe¬ 
tition is granted, you must report to 
ERA, at the end of each 12 month 
period from the first day of the month 
following the effective date of the ex¬ 
emption and, if applicable, upon 
reaching the maximum number of 
hours of permitted operation within 
each 12 month period, the name, loca¬ 
tion, and design capacity of the 
exempted unit, the number of hours 
of operation permitted by the exemp¬ 
tion, and the number of hours of 
actual operation. 

§ 503.42 Intermediate load powerplants. 

(а) Eligibility. Section 211(h) of the 
Act provides for an exemption for in¬ 
termediate load powerplants use of pe¬ 
troleum as a primary source. To quali¬ 
fy you must demonstrate to the satis¬ 
faction of ERA that: 

(1) The Administrator of the EPA or 
the Director of the appropriate State 
air pollution control agency has certi¬ 
fied that the use of any available al¬ 
ternate fuel as a primary energy 
source will cause or contribute to a 
concentration, in an air quality control 
region or any area within such region, 
of a pollutant for which any national 
ambient air quality standard is or 
would be exceeded as described in (c) 
below; 

(2) The powerplant to be construct¬ 
ed and operated will replace no more 
than the equivalent generating capac¬ 
ity of existing units which: 

(i) Permanently cease operation 
within one month of commencement 
of operation of the new powerplant; 

(ii) Use natural gas or petroleum as a 
primary energy source; 

(iii) Are owned by the same person 
who is to operate the new powerplant; 

(iv) Are capable of using coal as a 
primary energy source; and 

(v) Would cause or contribute to a 
pollutant concentration in a manner 
described in subsection (a)(1), above; 

(3) The powerplant is to be operated 
only as an intermediate load power- 
plant in which the electrical genera¬ 
tion, in kilowatt hours, for any 12-cal- 
endar-month period, shall not exceed 
the powerplant’s design capacity mul¬ 
tiplied by 3,500 hours; 

(4) The net heat input rate for the 
powerplant will be maintained at or 
less than 9.500 Btu’s per kilowatt hour 
throughout the useful life of the 
powerplant; 

(5) There is no reasonable alterna¬ 
tive site for the powerplant, as defined 
in § 503.11 of these regulations; and 

(б) The powerplant is to be con¬ 
structed with the capability to use a 
synthetic fuel derived from an alter¬ 
nate fuel as a primary energy source. 


(b) Evidence supporting the petition. 
To submit an adequate petition for 
review by ERA you must include in 
your Fuels Decision Report the follow¬ 
ing substantial evidence to corroborate 
the above requirements; 

(1) A copy of your application for air 
quality certification for this unit filed 
with the EPA or State air pollution 
control agency, and all supporting doc¬ 
umentation filed with or subsequent 
to the application; 

(2) A description of the existing 
powerplants to be replaced by the new 
intermediate load powerplant which 
shall include: 

(i) The name and location of each of 
the existing powerplants; 

(ii) The volume of fuel consumed by 
type for the previous 2 years by the 
existing powerplants; 

(iii) The corporate ownership of the 
existing powerplants; 

(iv) Evidence that the existing 
powerplants are capable of using coal; 
and 

(v) The reasons for claiming that the 
existing powerplants would cause or 
contribute to a pollutant concentra¬ 
tion if they used coal as a primary 
energy source; 

(3) An affidavit executed by the 
Chief Executive Officer of the electric 
utility which will operate the proposed 
powerplant certifying that the power- 
plant shall be operated at all times in 
the future only as an intermediate 
load powerplant. The certification 
shall set forth the design capacity of 
the proposed powerplant and the 
maximum allowable generation of the 
proposed powerplant in kilowatt hours 
for its first 12 months of operation as 
an intermediate load powerplant; 

(4) An affidavit executed by the 
Chief Executive Officer and a quali¬ 
fied engineer of the operating utility 
of the powerplant which certifies that 
the powerplant can operate at a heat 
rate of 9,500 Btu’s per kilowatt hour 
or less throughout the useful life of 
the powerplant; 

(5) An affidavit executed by the 
Chief Executive Officer and a quali¬ 
fied engineer of the operating utility 
certifying that the powerplant will 
meet the synthetic fuels capability re¬ 
quirement described in paragraph 
(a)(7) above. The affidavit must in¬ 
clude a description of the specific 
characteristics that make the interme¬ 
diate load powerplant capable of using 
the synthetic fuels which the power- 
plant is being designed to use; and 

(6) A demonstration that there are 
no alternative sites where you could 
comply with the prohibitions; and 

(7) Identification and description 
with appropriate documentation of 
the synthetic fuels you have selected 
and a description of the basis for your 
decision to select that particular fuel, 
including any marketing studies, con- 
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tracts or other documents relating to 
that selection. 

(c) Air quality certification to the 
Secretary—( 1) Your petition is not 
complete unless the Administrator of 
the Environmental Protection Agency 
or the Director of the appropriate 
State air pollution control agency has 
certified to the Secretary that the use 
by the powerplant of an alternate fuel 
as a primary energy source will cause 
or contribute to a concentration in an 
air quality control region or any area 
within the region of a pollutant for 
which any national ambient air qual¬ 
ity standard is or would be exceeded. 

(2) The air qualify certification shall 
be an essential part of the ERA ad- 
ministrative'record on the petition and 
the record shall not be completed 
without it. The certificate shall in¬ 
clude at least a specification of each 
alternate fuel considered by EPA or 
the appropriate State air pollution 
control agency in reaching its decision 
regarding certification. 

(d) Reporting requirement If the pe¬ 
tition is granted, you must report to 
ERA, at the end of each 12-month 
period from the first day of the month 
following the effective date of the ex¬ 
emption and, if applicable, upon 
reaching the maximum number of 
hours of permitted operation within 
each 12 month period, the name, loca¬ 
tion. and design capacity of the 
exempt unit, the number of hours of 
operation permitted by the exemption, 
the number of hours of actual oper¬ 
ation, and efforts taken to seek and 
obtain a synthetic fuel for use in the 
powerplants. 

(e) Periodic review . ERA shall, from 
time to time, review this exemption 
and shall terminate it when he finds 
that there is available a supply of syn¬ 
thetic fuel suitable for use by the 
exempt powerplant. 

(f) Enforcement Violations of the 
provisions of this exemption shall sub¬ 
ject you to the maximum penalties 
provided for by Part 501, Subpart O of 
these regulations. 

PART 505—NEW MAJOR FUEL BURNING 
INSTALLATIONS 

Subpart A—Prohibitions 

§ 505.1 Purpose and scope. 

(a) Purpose . This subpart sets forth 
the statutory prohibitions imposed on 
boilers by the Act and establishes the 
procedures ERA intends to employ in 
administering and implementing its 
authority to prohibit nonboilers from 
using petroleum or natural gas. 

(b) Scope. This subpart applies to all 
new major fuel burning installations 
for which construction or acquisition 
was initiated on or after April 20. 1977, 
except those designated as existing in¬ 
stallations under part 515 of this chap¬ 
ter, or those granted an exemption 


under Subparts C and D of this Part. 
Any person who has any ownership or 
interest in, or who operates, rents or 
leases an installation is subject to the 
prohibitions of the Act and the penali¬ 
ties as specified by the Act. 

§ 505.2 Prohibitions. 

(a) Prohibition of the use of natural 
gas or petroleum as a primary energy 
source in boilers. Section 202(a) of the 
Act prohibits, except where an exemp¬ 
tion has been granted under Subpart 
C or D of these regulations, the use of 
petroleum or natural gas as a primary 
energy source in any new installation 
consisting of one or more boilers. 

(b) Prohibition of the use of natural 
gas or petroleum as a primary energy 
source in nonboilers. (1) Prohibition 
by Rule: (i) ERA may prohibit, by is¬ 
suance of a rule, certain categories of 
nonboilers from the use of petroleum 
or natural gas as a primary energy 
source. 

(ii) In a rulemaking proceeding ERA 
will consider any special circumstances 
or characteristics of the category of 
nonboilers that would be prohibited 
from using natural gas or petroleum as 
a primary energy source. Factors to be 
considered include the overall techni¬ 
cal feasibility of members of the cate¬ 
gory to burn an alternate fuel, as well 
as their size and their appropriate lo¬ 
cation. ERA will consider all other cir¬ 
cumstances, characteristics, and fac¬ 
tors it deems relevant and appropriate 
which are brought to its attention. 

(iii) ERA will not apply a final rule 
to your installation covered by this 
subsection while it is considering any 
petition you have filed for an exemp¬ 
tion for that installation. Your peti¬ 
tion must be filed, under the proce¬ 
dures outlined in Part 501, within 60 
days after publication of the final rule 
in the Federal Register for ERA to 
stay the rule as it pertains to your in¬ 
stallation. The stay will also be in 
effect during any period required for 
judicial review of ERA’S action on 
your exemption petition. 

(iv) No final rule will apply to an in¬ 
stallation that— 

(A) has received an order containing 
a comparable prohibition: or 

(b) was proposed to receive an order 
but did not because of a demonstra¬ 
tion that the installation qualified or 
would qualify for an exemption under 
the Act 

(2) Prohibition by Order: (i) ERA 
may prohibit, by order, the use of nat¬ 
ural gas or petroleum as a primary 
energy source in a new major fuel 
burning installation consisting of a 
nonboiler, if that installation has not 
been identified as a member of a cate¬ 
gory subject to a final rule at the time 
of the issuance of the proposed order. 

(ii) ERA may not issue a final order 
to your installation covered by this 


subsection if you can demonstrate 
that your installation is eligible for an 
exemption. However, if your installa¬ 
tion is eligible for a temporary exemp¬ 
tion only. ERA can issue you a final 
order that will take effect at the expi¬ 
ration of the temporary exemption. 

(iii) If ERA cannot issue you a final 
order because your facility is eligible 
for a permanent exemption, or if the 
effective date of the order is delayed 
during the period that a temporary ex¬ 
emption is in effect, ERA will take the 
necessary action to assure that you 
comply with the terms and conditions 
of the order granting the exemption. 

(3X1) ERA may not prohibit the use 
of petroleum or natural gas in your in¬ 
stallation covered by this subsection if 
you began the acquisition or construc¬ 
tion of the nonboiler installation 
before the date the proposed rule or 
proposed order containing the prohibi¬ 
tion was published. 

(ii) If you began acquisition or con¬ 
struction of the installation prior to 
the date of publication of the pro¬ 
posed rule or proposed order, ERA will 
consider your installation to be an “ex¬ 
isting” installation for purposes of 
treatment under the Existing Major 
Fuel Burning Installations section 
(Title m, Subtitle A) of the Act. 

Subpart B—General Requirements for 
Exemptions 

§ 505.3 Purpose and scope. 

This subpart establishes the general 
requirements necessary to qualify for 
either a temporary or permanent ex¬ 
emption under this Part and sets out 
the methodology for calculating the 
cost of using an alternate fuel and the 
cost of using imported petroleum. 

§ 505.4 Fuels decision report. 

(a) Before ERA will accept a petition 
for either a temporary or permanent 
exemption under this Part, you must 
include as part of your petition a Fuels 
Decision Report, as described in Part 
502. The Fuels Decision Report shall 
contain the analysis and documenta¬ 
tion of the evidence required in sup¬ 
port of your exemption request. 

(b) Your petition may contain more 
than one exemption request. In this 
case, your petition would include one 
Fuel Decision Report which addresses 
your considerations and the appropri¬ 
ate forms for the exemptions you are 
requesting. 

§ 505.5 Cost calculation for new installa¬ 
tions. 

(a) General. If you are requesting an 
exemption for a new installation on 
the basis that the cost of using an al¬ 
ternate fuel as a primary energy 
source substantially exceeds the cost 
of using imported petroleum, you 
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must use the comparative cost test 
provided in this section. 

The cost of using an alternate fuel 
in lieu of imported oil or gas as a pri¬ 
mary energy source will be deemed to 
be substantially in excess of the cost 
of using imported oil or gas where the 
ratio of the former to the latter is 
equal to or greater than the index set 
periodically by ERA. 

Initially, ERA sets the index at (1.5). 
ERA will revise the index from time to 
time after public notice and time to 
comment. Revisions shall become ef¬ 
fective for all ERA decisions after 
final publication. 

The cost test takes into considera¬ 
tion capital outlays, operation, and 
maintenance expenses, delivered fuel 
expenditures, and the effect of depre¬ 
ciation and taxes on cash flow. There 
are two comparative cost tests—A 
General Cost Test and a Special Cost 
Test. If you are eligible for a perma¬ 
nent exemption you must demonstrate 
that eligibility using the procedures 
specified in the General Cost Test 
(section b). If you are eligible for a 
temporary exemption, you must dem¬ 
onstrate that eligibility using the pro¬ 
cedures specified in the General Cost 
Test (section b) or the Special Cost 
Test (section c). 

The General Cost Test differs from 
the Special Cost Test with respect to 




the time period over which costs are 
calculated and the types of fuel con¬ 
suming equipment being compared. 
When using the General Cost Test, 
the cost is computed for the useful life 
of the installation. When using the 
Special Cost Test the cost is computed 
only for the term of the exemption. In 
the General Cost Test, the proposed 
oil or natural gas installation is com¬ 
pared with an equivalent alternate 
fuel capable installation. In the Spe¬ 
cial Cost Test, an alternate fuel capa¬ 
ble installation burning oil or natural 
gas is compared with an alternate fuel 
capable installation consuming that al¬ 
ternate fuel. 

(b) Cost calculation—General cost 
test. You may be eligible for a perma¬ 
nent exemption if you demonstrate 
that the cost of using an alternate fuel 
starting any time within the first 10 
years of operations will always sub¬ 
stantially exceed the cost of using im¬ 
ported petroleum over the useful life 
of the unit. You will have to show that 
the cost of using an alternate fuel 
starting in each of the first 10 years of 
operation and using oil or natural gas 
until the start of using alternate fuel, 
substantially exceeds the cost of using 
only imported petroleum. 

ERA will not grant a permanent ex¬ 
emption if a temporary exemption 
solves the cost problem within ERA'S 

i 


definition. Therefore, if the cost com¬ 
puted with successive starting dates 
for alternate fuel use (for the first 10 
years of operation) does not always 
substantially exceed the cost of using 
imported petroleum, you would only 
be eligible for a temporary exemption. 
The length of the temporary exemp¬ 
tion would be the minimum period 
within which the cost of starting to 
use alternate fuel always substantially 
exceeds the cost of using imported pe¬ 
troleum. For example, if you plan to 
burn a coal derived fuel such as Low- 
BTU gas, which is not scheduled to be 
available from a bona fide supplier for 
2 years after the installation of the 
boiler designed to bum the coal de¬ 
rived fuel, ERA may grant a tempo¬ 
rary exemption and allow the burning 
of natural gas based on an acceptable 
certification of the schedule of deliv¬ 
ery of the coal derived fuel. 

In the General Cost Test. ERA de¬ 
fines cost as the sum of the annual 
after tax cash outlays for capital, op¬ 
erations and maintenance, and deliv¬ 
ered fuel, and the effect of depreci¬ 
ation and taxes on cash flow discount¬ 
ed to the present. 

To conduct the test, you must use 
the equations that follow'. 

Calculate the ratio (R) of the cost of 
using an alternate fuel to the cost of 
using imported petroleum with equa¬ 
tion 1. 
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EQ 1 R = COST _ (_ALTERNATE)_ 

'"COST (OIL) 


Calculate the cost of using an alternate fuel and imported 
petroleum with equation 2. 


EQ 2 COST = 


I + (1-t)(OM + FL ) - t . DPR 

1 _ 1 _ _1 

„ _ , - 

(1+K) 

+ (1-t)(OM + FL ) - t . DPR 

2 _ _2 _ _2 
— - - —j*- 

(1+K) 

+ . . . 

+ (1-t)(OM + FL ) - t . DPR 


n n 


n 


n 


(1+K) 


- §p_ 

P 

(1+K) 1/ 


Calculate investment (I), for equation 2 using equation 3. 


EQ 3 I 


I 

I + 1 

o 1 

(1+K) 


I 

+ 2 + . . . 
(1+K) 


I 

+ _N_ 

N 

(1+K) 



1/ This definition of cost follows accepted industry practice 
of basing investment decisions on the after tax cash flow 
associated with investment, depreciation and operating 
expenses. 


/ 
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The terms in equations 1 through 3 are defined as follows: 


R 

The ratio of the cost of using an alternate,fuel 

to the cost of using imported oil or gas. 

COST - 

The total discounted after tax cost in dollars 

for the period of the exemption (life of the 

- i 

installation) of constructing and operating the 

installation. 

I 

Discounted total net capital outlay in dollars 

excluding investment tax credits. 

I 

O 

Net capital outlay in dollars up to the time the 

installation goes into operation. 

I . . .1 • 

1 n 

- Yearly net capital outlays from first year of 

operation through the life of the installation. 

OM 

Annual cost in dollars of operating and maintaining 

the installation. 

t 

Federal income tax rate (see Section d). 

FL 

Annual delivered fuel cost in dollars (see Section d) 

P 

Year fuel is changed from oil to alternate fuel. 


The real cost of capital expressed as a fraction 
(see Section d). 
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The useful life of the installation (see Section d). 
Annual depreciation using the method which depreciates 
the asset as quickly as allowed by law. You cannot 
use accelerated depreciation for oil and gas fired 
boilers. 

Salvage value of equipment rendered useless by 
changing the fuel from oil or natural gas to 
alternate fuel in year P, if the fuel is changed. 


i 
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The step by step procedure that fol¬ 
lows show's the comparisons that you 
must make. It outlines the equipment 
and fuel comparisons as well as the 
time comparisons. 

(A) Compute the cost (COST) of 
using an alternate fuel in an alternate 
fuel fired installation from the start of 
operation with equation (2). 

(B) Compute the cost (COST) of 
using an alternate fuel in dual fired in¬ 
stallation with equation (2) assuming 
an alternate fuel is not used as the pri¬ 
mary energy source until the end of 
the first year of operation and that oil 
or natural gas is used for the first year 
of operation. Capital investment, oper¬ 
ating and maintenance and fuel ex¬ 
penditures should reflect postponed 
use of alternate fuel (e.g., installation 
of scrubber when used). 

(C) Successively compute the cost 
(COST) of using an alternate fuel in a 
dual fired installation with equation 
(2) assuming alternate fuel is post¬ 
poned until the end of the second 
through tenth year of operation (and 
oil or natural gas is used in the years 
preceding alternate fuel use). 

(D) Compute the cost (COST) of 
using oil or natural gas in an oil or 
natural gas fired installation as the 
primary energy source with equation 
(2) throughout the useful life of the 
unit. 

(E) Compute the ratios (R) of the 
cost of using an alternate fuel at the 
beginning of operation, and successive¬ 
ly at the end of the first through 
tenth year to the cost of using oil or 
natural gas throughout the life of the 
installation with equation (1). 


(P) If all the ratios (R) are greater 
than, for illustrative purposes. 1.5 (an 
index to be set periodically by ERA), 
your proposed installation would meet 
the cost criteria for a permanent ex¬ 
emption. If one or more of the ratios 
(R) is equal to or less than 1.5 and a 
series of ratios (R), starting with the 
case where alternate fuel is used from 
the start of operation, are all greater 
than 1.5, a temporary exemption 
would be granted for the minimum 
period in which the cost of starting to 
use alternate fuel, deferred year by 
year, always exceeds 1.5. 

The following table shows the hypo¬ 
thetical results of four sets of calcula¬ 
tions. 


Hypothetical Results op Four Sets or 
Calculations 


Year in which alternate 
fuel use is commenced 

Case 

I 

Case 

n 

Case 

III 

Case 

IV 

At start of operation. 

1.7 

1.7 

1.7 

1.3 

1 . 

1.7 

1.7 

1.7 

1.3 

2---- 

1.4 

1.7 

1.7 

1.3 


1.4 

1.7 

1.7 

1.3 

4. 

1.4 

1.7 

1.4 

1.3 

5 ... 

1.4 

1.7 

1.4 

1.0 

6 ...... 

1.4 

1.7 

1.2 

1.0 

7_ ___ 

1.4 

1.7 

1.2 

1.0 

8.... 

1.4 

1.7 

1.2 

1.0 


1.4 

1.7 

1.2 

1.0 

10.„... 

1.4 

1.7 

1.2 

1.0 


The results of the above table shows 
that: a 2-year temporary exemption 
would be granted in Cast I, a perma¬ 
nent exemption would be granted in 
Case II, a 3-year temporary exemption 
would be granted in Case III, and no 
exemption would be granted in Case 
IV. 


(c) Cost Calculation—Special Cost 
Test 

You may be eligible for a temporary 
exemption if you demonstrate that 
the cost of using an alternate fuel in 
an alternate fuel fired installation will 
substantially exceed the cost of using 
oil or natural gas in a dual fired instal¬ 
lation (alternate fuel and oil or natu¬ 
ral gas) over the period of the pro¬ 
posed exemption. The period of the 
exemption cannot exceed 10 years. 
You will have to show that the cost of 
using alternate fuel substantially ex¬ 
ceeds the cost of using imported petro¬ 
leum for the first year of operation, 
the first 2 years of operation, and 
successive first years of operation, up 
to the period of the proposed exemp¬ 
tion. To do so, you must perform the 
calculations with successive ending 
dates to determine the maximum 
lenght of the exemption. ERA will 
limit the duration of a temporary ex¬ 
emption to the shortest time possible. 

The calculation takes into considera¬ 
tion the operations and maintenance 
and delivered fuel expenditures in¬ 
curred and the effect of depreciation 
and taxes on cash flow during the 
period of the proposed exemption and 
marginal capital outlays required for 
your installation to use gas or oil as a 
primary energy source during the 
period of the temporary exemption. 

To conduct the test you must use 
the equations that follow. 

Calculate the ratio (R) of the cost of 
using an alternate fuel to the cost of 
using imported petroleum with equa¬ 
tion (6). 
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EQ 6 R = COST (ALTERNATE ) 

COST (OIL) 


Calculate the cost using equation (7). 


EO 7 Cost = 


I + (1-t)(OM + FL ) - t . OPR 
_ 1 _ 1 _ 1 

1 

( 1 +*) 

+ (1-t)(OM + FL ) - t . DPR 


(1+X) 

+ . . . 

+ (1-t)(OM + FL ) - t . DPR 


( 1 +*) 


So 


(1+K) 


EQ 3 I 


I + 
o 


+ • • • 


T 


(1 +.<) 

+ I 


(1 + X) 


(l+X) 


The terms in eauations 6 through 3 are define'! as follows. 


R 


COST - 


The ratio of the cost of using an alternate fuel to 
the cost of using imported oetroleum. 

The total discounted cost in dollars of constructing 
and operating the installation for the oeriod of the 
exemotion. 



I 
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Discounted total net capital outlay in dollars 
excluding investment tax credit to use oil or natural 
gas as a primary energy source during the period of 
the proposed exemption, in a dual fired installation. 
The investment in the basic installation (that which 
would be required if oil or natural gas was not used) 

itself is not included in this comparison as it is 

* 

irrelevant. (ERA will not consider investment tax 
credits for oil and gas fixed installations.) 

Net capital outlay in dollars up to the time the 
installation goes into operation to use oil or natural 
gas as a primary energy source during the period of the 
proposed exemption, in a dual fired installation. 

Yearly net capital outlay from first year of 
operation up to the change to alternate fuel to use 
::1 cr r.at_ral gas 2 primary energy sour:e during 

the period of the proposed exempt ion, in a dual fired 
installation. 

Annual cost in dollars in operating and maintaining 
the installation. 

Salvage value of equipment rendered useless by 
changing from oil or natural gas to alternate fuel. 
Federal income tax rate (see Section d). 

Annual delivered fuel cost in dollars (see Section d). 
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The real cost of capital expressed as a fraction 
(see Section d). 

The period of the proposed exemption. 

Annual depreciation using the method which depreciates 
the asset as quickly as allowed by law. You cannot 
use accelerated depreciation for oil and gas 
fired boilers. 


The step by step procedure that fol¬ 
lows shows the comparison you must 
make. 


(A) Compute the cost (COST) of 
using an alternate fuel In an alternate 
fuel fired new installation assuming 
the length of the proposed exemption 
is 1 year with equation 7. 


(C) Compute the ratio (R) of the 
cost of using an alternate fuel for the 
first year to the cost of using imported 
petroleum for the first year with equa¬ 
tion 6. 


(D) Repeat the calculations made in 
(A), (B), and (C) above assuming the 
length of the proposed exemption is 2 
years, 3 years. 4 years, and so on, up to 
the period of the proposed exemption. 


(d) Information on parameters used 
in the calculation. (1) All estimated 
expenditures, except natural gas and 
petroleum products shall be expressed 
in real (uninflated) terms using the 
prices in effect at the time the petition 
is submitted. 


(B) Compute the cost (COST) of 
using oil or natural gas valued at im¬ 
ported petroleum prices in a dual fired 
installation assuming the length of 
the proposed exemption is 1 year with 
equation 7. 


(E) A temporary exemption would 
be granted, where the ratios (R) are 
greater than, for illustrative purposes, 
1.5 (the index established by ERA). 


(2) The delivered price of oil or natu¬ 
ral gas to be used in the cost calcula¬ 
tion must reflect the price of imported 
oil. 


The imported petroleum price l«e- 
flected in the cost calculation in the 
following way: 




FEDERAL REGISTER, VOL 43, NO. 223—FRIDAY, NOVEMBER 17, 1V7B 







PFE 

where 

PICO 

PCCO 

PF 


PFE 


PROPOSED RULES 

PICO X PF • 

PCCO 

Price of imported crude oil. The most recent 
refiner acquisition cost of imported crude oil 
as reported in the Federal Register monthly 
notice for the DOE Domestic Crude Oil Allocation 
(Entitlements) Program. 

Price of composite crude oil. The most recent weighted 
average cost of total reported crude oil receipts 
as reported in the Federal Register notice for the 
DOE Entitlements Program. 

= Price of your fuel. The most recent actual 
weighted average cost of your fuel oil (other 
than natural gas). Alternatively, if no 
purchases of fuel oil occurred, or you used 
natural gas during that month, you should use 
a simple average of the industrial price of fuel 
oil (capable of being burned in your facility) 
sold in your area by at least three suppliers. 

For proposed natural gas users, you shall use the 
price of No. 2 distillate fuel oil in this 
calculation. 

= Price of fuel for equation. The cost of oil 
for use in Equation 1 . 
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(3) For new installations, the annual 
capacity factor shall be assumed to be 
60 percent of the design capacity. You 
may rebut this presumption with suit¬ 
able engineering evidence. 

(4) The useful life of major fuel 
burning installations shall be 40 years. 
You may rebut this presumption with 
suitable engineering evidence. 

(5) The cost of capital for major fuel 
burning installations is 7.0 percent per 
year in real terms. 

(6) The Federal income tax rate is 46 
percent. 

(7) All estimated expenditures will 
be computed in accordance with gener¬ 
ally accepted accounting principles. 

(e) Evidence supporting the com¬ 
parative cost test All petitions for ex¬ 
emption requiring the use of the com¬ 
parative cost test shall include, but 
not be limited to the following infor¬ 
mation: 

(1) A detailed accounting of all capi¬ 
tal outlays including a description of 
all major construction and equipment. 
All critical assumptions should be 
stated and sufficient data should be 
included to support your estimates. 

(2) A detailed accounting of all oper¬ 
ations and maintenance expenditures 
including a description of all major 
elements. All critical assumptions 
should be stated and sufficient data 
included to support your estimates. 

(3) A detailed accounting of all deliv¬ 
ered fuel expenditures including trans¬ 
portation. All critical assumptions 
should be stated and sufficient data 
included to support your estimates. 
The fuel characteristics for each alter¬ 
nate fuel should be included. 

(4) If the useful life of the installa¬ 
tion is judged to be less than 40 years, 
all critical assumptions and sufficient 
data to support that position. 

(5) A detailed accounting of the de¬ 
preciation which should include the 
depreciable base and its tax life. All 
critical assumptions should be stated 


and sufficient data included to support 
your estimates. 

(f) Example of calculations. You are 
planning to build a new major fuel 
burning installation and the fuels you 
are considering are coal and oil. In this 
particular situation, the delivery cost 
of coal is much greater for the first 
three years than it will be in the later 
years because of a transportation 
problem requiring three years to re¬ 
solve. Do you qualify for an exemp¬ 
tion? If so. is it permanent or tempo¬ 
rary? 

To determine if you qualify for a 
permanent exemption, you would have 
to use the General Cost Test and com¬ 
pute the ratios of the cost to use (1) 
coal for the useful life of a coal fired 
installation. (2) oil for the first year 
and coal for the remainder of the 
useful life of a dual fired installation. 
(3) oil for the first two years and coal 
for the remainder of the useful life of 
a dual fired installation, • * •. and 11) 
oil for the first 10 years and coal for 
the remainder of the useful life of a 
dual fired installation to the cost of 
using oil for the entire life of an oil 
fired installation. 

All eleven ratios would have to be 
higher than 1.5 in order to qualify for 
a permanent exemption. However, if a 
series of successive ratios, starting 
with the case where alternate fuel is 
used from the start of operation, are 
all greater than 1.5, you would be eligi¬ 
ble for a temporary exemption up to 
the last year the ratio greater than 
1.5. 

In this example, we will only com¬ 
pute the ratios of (1) the cost to use 
coal for the useful life of a coal fired 
installation and (2) the cost to use Oil 
for the first 3 years and coal for the 
remainder of the useful life of a dual 
fired installation to the cost of using 
oil for the entire useful life of an oil 
fired installation. 


To determine if you qualify for a 
temporary exemption, if you have not 
already done so with the General Cost 
Test, of 3 years, you would have to use 
the Special Cost Test and compute the 
ratios of the cost to use coal in a coal 
fired installation to the cost to use oil 
in a dual fired installation for 1, 2. and 
3 years. All three ratios would have to 
be higher than 1.5 in order to qualify 
for a three year temporary exemption. 
In this example, we will only compute 
the ratio of the cost to use coal in a 
coal fired installation to the cost to 
use oil in a dual fired installation for 3 
years. 

(1) Parameters— a set of hypotheti¬ 
cal parameters are given below. 

(A) Coal and Dual fired installation: 

Net capital outlay for coal fired installa¬ 
tion (without scrubber) before the installa¬ 
tion becomes operational, $5,545,000. 

Net capital outlay for dual fired installa¬ 
tion (without scrubber) before unit becomes 
operational. $6,435,000. 

Net marginal outlay for dual fired instal¬ 
lation (without scrubber) before the unit be¬ 
comes operational. $890,000. 

Salvage value of equipment rendered use¬ 
less by shifting from oil to coal. $223,000. 

Net capital outlay for scrubber. $2,575,000. 
Operations and maintenance costs per 
year: 

Dual fired installation burning oil. 
$343,000. 

Coal fired installation burning coal. 
$858,000. 

(B) Oil fired installation: 

Net capital outlay for installation before 
It becomes operational. $2,668,000. 

Operations and maintenance costs per 
year. $258,000. 

(C) Fuel: 

Annual cost to bum imported oil. 
$2,163,000. 

Annual cost to bum coal for the first 
three years of operation. $3,447,000. 

Annual cost to bum coal for the fourth 
through fortieth year of operation. 
$1,159,000. 

(2) Analysis. 

(A) General Cost Test. The relevant cash 
flows are shown in the 'following table for 
the three cases in which computations are 
being made. ♦ 
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COST 


COST 


The following computation are in thousands of dollars, 
Cost of using coal from the start of operation. 


I = I + _1 

o "1 

(1+K) 


I I 

+_ 2 __ + ... +_n _ 

2 n 

(1+K) (1+K) 


(5,545 + 2,575) 


_ 0 _ + 
“1 

(1.07) 


0 + . . . + 
2 

(1.07) 


= S8,120 


/ 


40 

(1.07) 


I + (1-t) (OM + PL ) - t .. DPR 

1 1 1 
-- l'~" 

(1+K) 


+ (1-t)(OM + FL ) - t . DPR 

2 2 2 + . . . 
2 

(1+K) 


+ (1-t)(OM + FL ) - t . DPR S 

_n __n__n _ - _p_ 

n ----- -p 

(1+K) (1+K) 


= 8,120 + (1-0.46)(853 + 3477) - 0.46 x DPR 


(1.07) 

+ (1-0.46)(858 + 3477) - 0.46 x DPR 


(1.07) 

+ (1-0.46)(858 + 3477) - 0.46 x DPR 

; 

- ; 

(1.07) 
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+ (1-0.46)(853 + 1159) - 0.46 x DPR 


(1.07) 


. . . + (1-0.46)(858 + 1159) - 0.46 x DPR 

_ 40 

40' 

(1.07) 


(1.07) 


40 


= $24,330 

Cost of using imported petroleum for the first three years 
and coal thereafter. 


2 + 
'2 


(1+K) 


(1+K) 


6,435 


$8,537 


_2^575_ 

(1.07) 


COST = 


I + (1-t)(OM + FL ) 

1 1 


- t . DPR 


(1+K) 


n 


(1+K) 






+ (1-t)(OM + FL ) - t . DPR 

2 2 '2 
2 

(1+K) 

+ (1-t)(OM + FL ) - t . DPR 

_n_n_n_ 

n 

(1+K) 


+ . 


- S 


_E_ 

E 

(1+K) 
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COST = 


8,537 + (1-0.46) (343 + 2,163) - 0.46 x DPR 

] 

i ;~ 

(1.07) 

* 

+ (1-0.46 ) (3 43 + 2,163 ) - 0.46 x DPR 


(1.07) 


+ ( 1-0.46)( 343 + 2,163 ) - 0.46 X DPR 


(1.07) 


+ ( 1-0.46 ) (85 8 + 1,159) - 0.46 x DPR 


4 


(1.07) 


+ . . . 


+ ( 1-0.46 ) (858 + 1,159) - 0.46 x DPR 


40 


(1.07) 


40 


223 


(1.07) 

$21,762 


/ 
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Cost of using imported petroleum over the life 
of the installation 


I + I + I 

o 1 2 

1 2 
(1+K) (1+K) 


+ . . . + n 


(1+K) 


= 2,668 + 0 


(1.07) 


0 _+ . . . + 

2 

(1.07) • 


'40 


(1.07) 


2,668 


COST = I + (l-t)(OM + FL ) - t . DPR 

_ 1 _ _1 _ 1 

.. ' * ' 1 

( 1+K) 


+ (1 — t)(OM + FL ) - t . DPR + . . . 

2 2 2 
’ *" T ' ' ~2 
(1+K) 


+ (1-t)(OM > FL ) - t . DPR 

_n _n_ _n 

n" 

(1+K) 


(1+K) 


COST = 2,668 + (1-0.46)(253 + 2,163) - 0.46 x DPR 


(1.07) 

+ (1-0.46)(258 + 2,163) - 0.46 x DPR 

- j - 


(1.07) 


+ . 
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+ (1-0.46)(258 + 2,163) - 0.46 x DPR 

40 

- --- Q 

(1.07) 

= 19,573 


Computation of ratios 

R = COST (.COAL THROUGHOUT LIFE) 
COST (OIL) 

= 24,330 = 1.24 

19 7573 



R = COST (_OIL_FIRST THREE_YEARS,_COAL THEREAFTER) 
COST*(OIL) 


= 21,762 = 1.11 

19,573 


Since the index is 1.5, you would not qualify for a 
permanent exemption, or a temporary exemption, 
using the General Cost Test. 

(C) Special Co st Test. The relevant cash flow are shown in 
the following tables for the two cases in which computations 
are being made. 
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COST 


COST 


The following computations are in thousands of dollars. 

Cost of using coal from the start of operation. 

+ I I I 

I _1_ _2_+ . . ._p_ 

o 12 p 

( 1+K) (1+K) ( 1+K) 


1,685 + 


(1.07) 


(1.07) 


(1.07) 


1,685 


(1-t)(OM + FL ) - t 
1 1 

(1+K) 


DPR 


+ (1-t)(CM + FL ) - t . DPR 

2 _ 2 __ 2 + . . . 

~ 2 

(1+K) 


+ (1-t)(OM + FL ) - t . DPR 

_e_E_E_ 

D 

(1+K) 


P 


( 1 +K) 


= 1,685 

* 


+ 


(1-0.46)(853 + 3,477) - 0.46 x 

- 


DPR 

1 


(1.07) 

+ (1-0.46)(858 + 3,477) - 0.46 x DPR 

__ 2 

(1.07) 

+ (1-0.46)(858 + 3,477) - 0.46 x DPR 

_3_ 

(1.07) 

0 

$7,361 
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COST 


COST 


Cost of using imported petroleum for the first 
three years (and coal thereafter) 


I I 

o +_1_ + 

1 

(1+K) 

0 > + 


$ 2,102 


I 

2 _+ 

2 

(1 + K) 

2^57 5 
~ 3 

(1.07) 


I 


’ + _e__ 

p 

(1+K) 




= i 


+ (l-t)(OM + PL ) - t . DPR 

-i_1_ __ 1 

1 

(1+K) 

+ (l-t)(OM + FL ) - t . DPR 

_ 1 ___ 2 _ 2 

2 . 

(1+K) 

+ (l-t)(OM + FL ) - t . DPR 

- e-e_ e_ 

p 


S 

" __P_ 

P 

(1+K) 


2,102 + (l-0.46)(343+2,163) -0.46 xDPR 


(1.07) 

+ (l-0.46)(343 + 2,163) - 0.46 x DPR^ 

(1.07 ) 2 

+ ( 1-0.46X343 + 2,163 ) - 0.46 x DPR 

3 “ 


4,863 


223 


(1.07) 


(1.07) 
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Computation of ratio 

R = COST_£COAL_FOR_PERIOD_OF_EXEMPTION) 

COST (OIL FOR PERIOD OF'EXEMPTION) 

_7_,361_ = 1.51 

4,868 

If ERA had set the index at 1.5, you would be 
granted a temporary exemption. 
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§ 505.6 Use of mixtures—General require¬ 
ment for temporary exemptions. 

(a) ERA will not consider a petition 
for a temporary exemption under sec¬ 
tion 211 of the Act to be complete, 
adequate or acceptable for filing 
unless you demonstrate, to the satis¬ 
faction of the ERA in your Fuels Deci¬ 
sion Report, whether or not the use of 
a mixture of natural gas or petroleum 
and an alternate fuel is economically 
and technically feasible during the 
period of the proposed exemption. 

(b) If ERA determines that the use 
of a particular fuel mixture is techni¬ 
cally and economically feasible during 
the period of the proposed exemption, 
ERA will condition the granting of 
any temporary exemption under this 
part upon the use of that mixture 
during the period of the temporary ex¬ 
emption. 

§ 505.7 Use of mixtures—General require¬ 
ment for permanent exemptions. 

(a) Application. ERA will not consid¬ 
er a petition for any of the following 
exemptions provided for in section 212 
of the Act (lack of alternate fuel 
supply, site limitations, environmental 
requirements, inability to obtain ade¬ 
quate capital. State or local require¬ 
ments, cogeneration, emergency pur¬ 
poses, product/process, or equipment 
outages) to be complete, adequate, or 
acceptable for filing unless you dem¬ 
onstrate to the satisfaction of ERA in 
your Fuels Decision Report that you 
have considered the use of a 
mixture(s) for which an exemption 
under §503.28 (Fuel Mixtures) of 
these regulations would be available. 

(b) Demonstration. ERA will not 
grant any of the exemptions listed 
above unless you demonstrate that use 
of such a mixture(s) is not economical¬ 
ly or technically feasible in the unit 
for which you are requesting an ex¬ 
emption. To make such a demonstra¬ 
tion, you must show* in your Fuels De¬ 
cision Report to the satisfaction of 
ERA that: 

(1) If use of a mixture(s) were re¬ 
quired, you would be eligible for one 
of the following permanent exemp¬ 
tions provided for in the Act: lack of 
alternate fuel supply, site limitations, 
environmental requirements, inability 
to obtain adequate capital, or State or 
local requirements: or 

(2) The use of a mixture(s) is not 
technically or economically feasible in 
your specific unit due to design or spe¬ 
cial circumstances as determined by 
ERA on a case-by-case basis. 

§ 505.8 Use of fluidized bed combustion 
not feasible—General requirement for 
permanent exemptions. 

(a) Application. ERA will not consid¬ 
er a petition for one of the following 
permanent exemptions provided for in 
section 212 of the Act (lack of alter¬ 


nate fuel supply, site limitations, envi¬ 
ronmental requirements, inability to 
obtain adequate capital. State or local 
requirements, cogeneration, emergen¬ 
cy, product/process, or equipment ou¬ 
tages), to be complete, adequate or ac¬ 
ceptable for filing unless you demon¬ 
strate in your Fuels Decision Report 
to the satisfaction of ERA that: 

(1) You have considered the use of a 
method of fluidized bed combustion of 
an alternate fuel: and 

(2) Use of a method of fluidized bed 
combustion of an alternate fuel is not 
economically or technically feasible. 

(b) Finding. If ERA determines, on a 
generic basis, that use of a method of 
fluidized bed combustion is economi¬ 
cally and technically feasible, ERA 
will deny your request for exemption 
unless you demonstrate to the satis¬ 
faction of ERA that: 

(1) If use of a method of fluidized 
bed combustion were required, you 
would be eligible for one of the follow¬ 
ing permanent exemptions provided 
for in section 212 of the Act: lack of al¬ 
ternate fuel supply, site limitations, 
environmental requirements, inability 
to raise adequate capital, or State and 
local requirements: or 

(2) The use of a method of fluidized 
bed combustion is not technically or 
economically feasible in your specific 
unit due to design or special circum¬ 
stances as determined by ERA on a 
case-by-case basis. 

§ 505.9 Terms and conditions; compliance 
plans. 

(a) Terms and conditions generally. 
You must comply with the terms and 
conditions of an exemption granted 
under the Act by the ERA. including 
terms and conditions requiring the use 
of (1) effective fuel conservation meas¬ 
ures and (2) fuel mixtures. 

(b) Compliance plans for temporary 
exemptions. (1)A compliance plan cer¬ 
tified by your Qhief Executive Officer 
must accompany a petition for a tem¬ 
porary exemption. The compliance 
plan shall include at least the follow¬ 
ing: 

(i) a detailed schedule of progressive 
events and the dates upon which the 
events are to take place indicating how 
you will comply with the applicable 
prohibitions of the Act; 

(ii) documentary evidence of binding 
contracts for fuel or facilities for the 
production of fuel which you require 
to comply with the applicable prohibi¬ 
tions of the Act; 

(iii) any other documentary evidence 
w'hich indicates your intention to 
comply with the applicable prohibi¬ 
tions of the Act, and 

(iv) a detailed statement of the 
manner in w’hich you intend to comply 
with §505.6 of these regulations re¬ 
quiring the use of fuel mixtures as a 
condition to the granting of a tempo¬ 


rary exemption where the use of fuel 
mixtures is technically and economi¬ 
cally feasible. 

(2) The exemption shall not be effec¬ 
tive until the compliance plan is ap¬ 
proved by ERA. 

(3) Revisions of Compliance Plans. If 
the petition is granted, you must 
submit the ERA an updated compli¬ 
ance plan certified by your Chief Ex¬ 
ecutive Officer: 

(i) at the end of each 12 month 
period from the effective date of the 
exemption; 

(ii) within 1 month of an alteration 
of any milestone in the compliance 
plan, together with the reasons for the 
alteration and its impact upon the 
scheduling of all other milestones in 
the plan, and 

(iii) at any time the ERA, in its dis¬ 
cretion. determines that a revised com¬ 
pliance plan is necessary to reflect 
changes in circumstances. 

(c) Enforcement Any exemption is 
subject to termination upon the viola¬ 
tion of any provision of the exemption 
or any provision of the pertinent com¬ 
pliance plan. 

Subpart C—Temporary Exemptions for New 
Major Fuel Burning Installations 

§ 505.10 Purpose and scope. 

(a) This subpart implements the pro¬ 
visions contained in Section 211 of the 
Act with regard to temporary exemp¬ 
tions for new installations. 

(b) This subpart establishes the cri¬ 
teria and standards which owners or 
operators of new installations who pe¬ 
tition for a temporary exemption must 
meet to sustain their burden of proof 
under the Act. 

(c) You must submit all petitions for 
temporary exemptions for new instal¬ 
lations in accordance with the proce¬ 
dure set out in Part 501 of these regu¬ 
lations. 

(d) The duration of any temporary 
exemption granted under this subpart 
shall be measured from the date that 
the installation is placed in service. 

§ 505.11 Lack of alternate fuel supply. 

(a) Eligibility. Section 211(a)(1) of 
the Act provides for a temporary ex¬ 
emption due to lack of an alternate 
fuel supply. To qualify you must dem¬ 
onstrate to the satisfaction of ERA 
that: 

(1) You made a good faith effort to 
obtain an adequate and reliable supply 
of an alternate fuel of the quality nec¬ 
essary to conform to the design and 
operational requirements of the new 
installation: 

(2) For the period of the proposed 
exemption, the cost of using such a 
supply would substantially exceed the 
cost of using imported petroleum as a 
primary energy source as defined in 
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§ 505.5 (Cost Calculation) of these reg¬ 
ulations; and 

(3) You will be able to comply with 
the applicable prohibitions of these 
regulations at the end of the proposed 
exemption period. 

(b) Evidence required in support of a 
petition. In order to submit an ade¬ 
quate petition for review by ERA you 
must include in your Fuels Decision 
Report the following substantial evi¬ 
dence to corroborate the above re¬ 
quirements: 

(1) A description of the approach 
and methodology you used to search 
for and evaluate the use of the alter¬ 
nate fuels you considered. 

(2) A description of the alternate 
unit designs you considered in a good 
faith effort to comply with the appli¬ 
cable prohibitions; 

(3) A description of the detailed 
design requirements for the new in¬ 
stallation as specified by the purchas¬ 
er. including capacity, alternate fuel 
capability, and all other specifications; 

(4) A description of the specific fuel 
characteristics of all the fuels which 
can be used by the new installation; 

(5) Evidence that you sought to 
obtain the full range of alternate fuels 
and fuel characteristics which could 
be used by the new installation, in¬ 
cluding bid requests and/or advertise¬ 
ments for supply contracts and re¬ 
sponses thereto, as w T ell as any other 
arrangements you attempted to make 
to secure supplies; 

(6) Evidence of the contracts or 
other arrangements you have made to 
insure a reliable and adequate supply 
of an alternate fuel at the end of the 
proposed exemption; and 

(7) All data required by §505.5 (Cost 
Calculation) of these regulations nec¬ 
essary for computing the cost calcula¬ 
tion formula. 

(c) Compliance plan. You must 
submit to ERA a compliance plan in 
accord with section 214 of the Act and 
§505.9 of these regulations simulta¬ 
neously with submission of your peti¬ 
tion in order to satisfy ERA require¬ 
ments for petition adequacy. You 
must submit an updated compliance 
plan as required by §505.9 of these 
regulations and as required by the 
terms of any order granting an exemp¬ 
tion under this subpart. 

(d) Duration. This temporary ex¬ 
emption. taking into account any ex¬ 
tensions or renewals, may not exceed 
ten years. 

§ 505.12 Site Limitations. 

(a) Eligibility. Section 211(a)(2) of 
the Act provides for a temporary ex¬ 
emption due to a site limitation. To 
qualify you must demonstrate, to the 
satisfaction of the ERA. that one or 
more of the following specific physical 
limitations relevant to the location or 
operation of your installation exist 


which, despite your diligent good faith 
efforts, cannot be overcome before the 
end of the proposed exemption period: 

(1) Alternate fuels would be inacces¬ 
sible as a result of a specific physical 
limitation relevant to the location or 
operation of the proposed installation; 

(2) Transportation facilities for al¬ 
ternate fuels would be unavailable; 

(3) Adequate facilities for handling, 
using or storing an alternate fuel 
would be unavailable; 

(4) Adequate means for controlling 
and disposing of wastes would be un¬ 
available; 

(5) Adequate and reliable supply of 
water would be unavailable; or 

(6) Other site limitations exist which 
would not permit the location or oper¬ 
ation of the proposed installation 
using an alternate fueL 

(b) Evidence to be submitted in sup¬ 
port of the petition. To submit an ade¬ 
quate petition for review by ERA, you 
must include in your Fuels Decision 
Report the following substantial evi¬ 
dence to corroborate the above crite¬ 
ria: 

(1) Evidence that the site limitation 
is a physical limitation, and not a re¬ 
quirement of a Federal, state, or local 
law which could be the basis of an ex¬ 
emption under § 505.26 (State or local 
requirements); 

(2) Evidence that alternative means 
for overcoming the specific site limita¬ 
tions were considered, with a detailed 
description of the v efforts made to 
overcome the site limitations set out in 
your petition; 

(3) Evidence of the equipment or 
space requirements for which the site 
limitation is claimed; 

(4) Evidence of the contracts or 
other arrangements you have made to 
insure that the site limitation will be 
overcome and that you will comply 
with the prohibitions at the end of the 
proposed exemption period. Examples 
of evidence relevant to establishing a 
site limitation for purposes of a tem¬ 
porary exemption are as follows: 

(i) Detailed documentation of im¬ 
pediments, including rights-of-way 
problems, site diagrams, maps of the 

, surrounding areas and other items es- 
" sential to the showing of a site limita¬ 
tion; 

(ii) Identification of transportation 
facilities relevant to the specific site of 
the installation and a demonstration 
why existing transportation facilities 
cannot be utilized or new facilities 
constructed; 

(hi) Copies of bid requests, advertise¬ 
ments and general efforts made to 
secure alternative transportation fa¬ 
cilities; 

(iv) Identification of potential alter¬ 
nate fuel storage locations within a 
reasonable geographic area surround¬ 
ing the proposed installation; 


(v) Detailed scale site plans of the 
entire facility which include those 
areas not directly involved with the 
specific installation; 

(vi) A specific listing of all equip¬ 
ment necessary and not currently 
available to properly handle alternate 

fuel; _ 

(vii) Copies of bid requests, adver¬ 
tisements and general efforts made to 
secure alternative fuel storage facili¬ 
ties; 

(viii) Copies of quotes from bona fide 
suppliers, indicating lead times for 
purchase and installation of required 
ancillary storage or handling equip¬ 
ment; 

(ix) Specific listing of any equipment 
necessary and not currently available 
to properly control and dispose of 
waste; 

(x) Identification of potential alter¬ 
nate waste disposal locations within a 
reasonable geographic area surround¬ 
ing the proposed installation; 

(xi) A description of efforts made to 
secure offsite disposal areas, including 
the cost of acquisition of the sites, 
transportation facilities and waste 
handling costs involved in their use; 
and 

(xii) Copies of bid requests, adver¬ 
tisements. and general efforts made to 
secure waste control and disposal 
equipment. 

(c) Compliance plan. You must 
submit to ERA a compliance plan in 
accordance with section 214 of the Act 
and § 505.9 of these regulations simul¬ 
taneously with submission of your pe¬ 
tition to satisfy ERA requirements for 
petition, adequacy. You must submit 
an updated compliance plan as re¬ 
quired by § 505.9 of these regulations 
and as required by the terms of any 
order granting an exemption under 
this subpart. 

(d) Duration. This temporary ex¬ 
emption, taking into account any ex¬ 
tensions and renewals, may not exceed 
5 years. 

§ 505.13 Inability to comply with applica¬ 
ble environmental requirements. 

(a) Eligibility. Section 211(a)(3) of 
the Act provides for a temporary ex¬ 
emption due to an inability to comply 
with applicable environmental require¬ 
ments. To qualify you must demon¬ 
strate in your Fuels Decision Report 
to the satisfaction of the ERA that de¬ 
spite diligent good faith efforts: 

(1) You will be unable to comply 

with the applicable prohibitions im¬ 
posed by the Act without violating ap¬ 
plicable Federal or State environmen¬ 
tal requirements as of the projected 
date of commencement of operation; 
and ... 

(2) You will be able to comply with 
the applicable prohibitions imposed by 
the Act by the end of the temporary 
exemption period. 
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(b) Evidence required in support of 
the petition . To submit an adequate 
petition for review by ERA, you must 
include in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A copy of any application which 
has been filed with EPA or a State 
agency for a permit to construct or op¬ 
erate the new installation: 

(2) A copy of the decision or action 
taken by EPA or a State agency with 
respect to the application for a permit 
to construct or operate the new instal¬ 
lation; 

(3) A detailed synopsis of the admin¬ 
istrative record of the proceedings by 
ERA or the State agency for a con¬ 
struction or operation permit; 

(4) Copies of all technical studies 
that you have relied upon with regard 
to consideration of alternate fuels, pol¬ 
lution control equipment, offsets, var¬ 
iances, State Implementation Plan re¬ 
visions, and redesignations of Class 2 
areas to Class 3 areas; 

(5) Copies of requests for bids, re¬ 
sponses received, and contracts signed, 
if any, for an alternate fuel supply and 
for the purchase and installation of 
pollution control equipment; and 

(6) Copies of agreements made by 
you with the State or other companies 
for the acquisition of appropriate “off¬ 
sets." If the agreement is conditioned 
upon the grant of a variance. State 
Implementation Plan revision or rede¬ 
signation of Class 2 areas, you must 
submit a letter from the State agency 
indicating when a proceeding to effec¬ 
tuate the agreement will take place. 

(c) A petition to ERA in absence of 
application to EPA. If you have not 
applied to EPA or a State agency for a 
construction or operation permit, you 
must submit to ERA: 

(1) Verification that the facility 
cannot burn an alternate fuel on the 
date of commencement of operations 
in compliance with all applicable air 
pollution control requirements; and 

(2) Items required under paragraphs 

(b), (4), (5). and (6) above. 

(d) Compliance plan. You must 
submit to ERA a compliance plan in 
accordance with section 214 of the Act 
and § 505.9 of these regulations simul¬ 
taneously with submission of your pe¬ 
tition to satisfy ERA requirements for 
petition adequacy. You must submit 
an updated compliance plan as re¬ 
quired by §505.9 of these regulations 
and as required by the terms of any 
order granting an exemption under 
this subpart. 

(e) Duration. This temporary ex¬ 
emption taking into account exten¬ 
sions and renewals, may not exceed S 
years. 

§ 505.14 Future use of synthetic fuels. 

(a) Eligibility. Section 211(b) of the 
Act provides for a temporary exemp¬ 
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tion based upon the future use of syn¬ 
thetic fuels. To qualify you must dem¬ 
onstrate to the satisfaction of ERA 
that: 

(1) You will be able to comply with 
the applicable prohibitions imposed by 
the Act at the end of the proposed ex¬ 
emption period by the use of synthetic 
fuel as a primary energy source in 
your installation; and 

(2) That you will not be capable of 
complying with the applicable prohibi¬ 
tions imposed by the Act by using an 
alternate fuel in your installation 
before the end of the proposed exemp¬ 
tion period. 

(b) Evidence required in support of 
the petition. To submit an adequate 
petition for review by ERA you must 
include in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) Copies of economic and technical 
feasibility studies pertaining to the 
use of synthetic fuels by your installa¬ 
tion; 

(2) Reliable evidence of the financial 
commitments you have made to con¬ 
struct. operate, and maintain equip¬ 
ment which will use synthetic fuel as 
the primary energy source at the end 
of the proposed exemption period; 

(3) Copies of bid requests, advertise¬ 
ments, contracts and/or other agree¬ 
ments relating to the production, pur¬ 
chase, and transportation of synthetic 
fuel; and 

(4) Information with regard to per¬ 
mits that may be required by Federal 
or State agencies for the construction 
and operation of an installation using 
synthetic fuels. 

(c) Compliance plan. You must 
submit to ERA a compliance plan in 
accord with section 214 of the Act and 
§ 505.9 of these regulations simulta¬ 
neously with submission of your peti¬ 
tion to satisfy ERA requirements for 
petition adequacy. You shall submit 
an updated compliance plan as re¬ 
quired by §505.9 of these regulations 
and as required by the terms of any 
order granting an exemption under 
this subpart. 

(d) Duration. This temporary ex¬ 
emption may be granted for a period 
of up to 5 years and may be extended 
for an additional 5 years, but so ex¬ 
tended may not exceed 10 years. 

§ 505.15 Public interest exemption. 

(a) Eligibility. Section 211(c) of the 
Act provides for a temporary public in¬ 
terest exemption. To qualify you must 
demonstrate to the satisfaction of 
ERA that: 

(1) You are unable to comply with 
the applicable prohibitions imposed by 
the Act, except in extraordinary cir¬ 
cumstances, during the period for 
which exemption is requested, but 
that the installation will be capable of 
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complying at the end of the proposed 
exemption period; 

(2) You are not eligible for any other 
temporary exemption contained in sec¬ 
tion 211 of the Act; and 

(3) The granting of the exemption 
request would be in accord with the 
purposes of the Act and would be in 
the public interest. 

(b) Evidence required in support of a 
petition. To submit an adequate peti¬ 
tion for review by ERA you must in¬ 
clude in your Fuels Decision Report 
substantial evidence to corroborate 
the above requirements. 

(c) Compliance plan. You must 
submit to ERA a compliance plan In 
accordance with section 214 of the Act 
and § 505.9 of these regulations simul¬ 
taneously with submission of your pe¬ 
tition to satisfy ERA requirements for 
petition adequacy. You must submit 
an updated compliance plan as re¬ 
quired by §505.9 of these regulation 
and as required by the terms of any 
order granting an exemption under 
this subpart. 

(d) Duration. This temporary ex¬ 
emption, taking into account exten¬ 
sions and renewals, may not exceed 5 
years. 

§ 505.16 The use of petroleum. 

(a) Eligibility. This exemption is de¬ 
signed to afford installations subject 
to the prohibitions imposed by section 
202 of the Act, an opportunity for 
relief prior to the date that regula¬ 
tions become final. Section 211(d) of 
the Act provides for a temporary ex¬ 
emption for the use of petroleum 
which may be granted in certain cases, 
as described below. Petitions filed for 
this exemption will be deemed to be a 
petition for a mixtures exemption 
after the effective date of the final 
regulations and will be received by 
ERA under § 505.28 of this Title (mix¬ 
tures). To qualify for this exemption, 
you must demonstrate to the satisfac¬ 
tion of ERA that: 

(1) The installation does not have 
nor will it acquire a design capacity of 
consuming any fuel at a heat input 
rate in excess of 300 MMBtu’s per 
hour; 

(2) The installation will utilize alter¬ 
nate fuels for at least 75 percent of 
the annual fuel heat input upon expi¬ 
ration of the temporary exemption; 

(3) An expedited granting of a tem¬ 
porary exemption permitting the use 
of petroleum is necessary, and that 
you cannot reasonably wait until final 
regulations are promulgated; and 

(4) You would reasonably be entitled 
to a temporary exemption on some 
other basis and that you will apply for 
that exemption in a manner timely 
enough to afford resolution prior to 
expiration of this temporary exemp¬ 
tion. 


FEDERAL REGISTER, VOL 43, NO. 223—FRIDAY, NOVEMBER 17, 1978 





54054 


PROPOSED RULES 


(b) Evidence required in support of a 
petition. To submit an adequate peti¬ 
tion for review by ERA you must In¬ 
clude in your Fuel Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) Description of the detailed design 
requirements for the new installation 
as indicated in the purchaser’s design 
specifications, including capacity, al¬ 
ternate fuel capabilities, and other ap¬ 
propriate specifications; 

(2) Evidence of binding contracts, 
State construction permits, or other 
arrangements you have made to insure 
that an alternate fuel will be utilized 
for at least 75 percent of the annual 
fuel heat input of the unit at the end 
of the proposed exemption period; 

(3) Documentation of the rationale 
for the need for an expedited approval 
of a temporary exemption prior to the 
date final regulations become effec¬ 
tive; and 

(4) Description of the impact if the 
exemption request were denied. 

(b) Compliance plan. You must 
submit to ERA a compliance plan in 
accordance w T ith section 214 of the Act 
and §505.9 of these regulations is re¬ 
quired simultaneously with submission 
of your petition in order to satisfy 
ERA requirements for' petition ade¬ 
quacy. You must submit an updated 
compliance plan as required by § 505.9 
of these regulations and as required by 
the terms of any order granting an ex¬ 
emption under this subpart. 

(c) Duration. This temporary ex¬ 
emption, taking into account exten¬ 
sions and renewals, may not exceed 5 
years. 

Subport D—Permanent Exemptions for New 
MFBl’s 

§ 505.20 PurpoHe and scope. 

<a) This subpart implements the pro¬ 
visions contained in Section 211 of the 
Act with regard to* permanent exemp¬ 
tions for new major fuel burning in¬ 
stallations. 

(b) This subpart establishes the cri¬ 
teria and standards which owners or 
operators of new installations who pe¬ 
tition for a permanent exemption 
must meet to sustain their burden of 
proof under the Act. 

(c) You must submit all petitions for 
permanent exemptions for new instal¬ 
lations in accordance with the proce¬ 
dures set out in Part 501 of these regu¬ 
lations. 

§ 505.21 Lack of alternate fuel flupply for 
the find 10 years of useful life. 

(a) Eligibility. Section 212(a)(1)(A) 

(i) of the Act provides for a permanent 
exemption due to lack of an adequate 
and reliable supply of alternate fuel 
during the first 10 years of useful life 
of the new installation. To qualify you 


must demonstrate to the satisfaction 
of ERA that: 

(1) You made a good faith effort to 
obtain an adequate and reliable supply 
of an alternate fuel of the qualify nec¬ 
essary to conform to the design and 
operational requirements of the new 
installation; and 

(2) Such a supply will no be availa¬ 
ble within the first 10 years of useful 
life of the new installation. 

(b) Evidence in support of a peti¬ 
tion. In order to submit an adequate 
petition for review by ERA. you must 
include in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A description of the alternate 
unit designs you considered in a good 
faith effort to comply with the appli¬ 
cable prohibitions; 

(2) A description of the detailed 
design requirements for the new in¬ 
stallation as specified by the purchas¬ 
er, including capacity, alternate fuels 
capability, and all other pertinent 
specifications. 

(3) A description of the specific fuel 
characteristics of all the fuels which 
can be used by the new installation; 

(4) Evidence that you sought to 
obtain the full range of alternate fuels 
and fuel characteristics which could 
be used by the new installation; 

(5) Evidence that you solicited at 
least 3 bids from at least 25 percent of 
the supplier market for an adequate 
and reliable supply of alternate fuel, 
including bid requests and/or adver¬ 
tisements for supply contracts and all 
responses you received, as well as any 
other arrangements you attempted to 
make to secure supplies; and 

(6) A description of the approach 
and methodology you used to search 
for and evaluate the use of the alter¬ 
nate fuel you considered, including a 
discussion of how you made your as¬ 
sessment that an adequate and reli¬ 
able supply of the quality of fuel 
needed would not be available within 
the first 10 years of useful life of the 
new installation. 

§ 505.22 Lack of alternate fuel supply at a 
cost which does not substantially 
exceed the cost of using imported pe¬ 
troleum. 

(a) Eligibility. Section 212(a)(1)(A) 
(ii) of the Act provides for a perma¬ 
nent exemption due to lack of an al¬ 
ternate fuel supply at a cost w f hich 
does not substantially exceed the cost 
of using imported oil. To qualify you 
must demonstrate to the satisfaction 
of ERA that. 

(1) You made a good faith effort to 
obtain an adequate and reliable supply 
of an alternate fuel of the quality nec¬ 
essary to conform to design and oper¬ 
ational requirements of the new instal¬ 
lation; and 


(2) The cost of using such a supply 
would substantially exceed the cost of 
using imported petroleum as a prima¬ 
ry energy source, as defined in § 505.5 
(Cost Calculation) of these regulations 
during the useful life of the new in¬ 
stallation. 

(b) Evidence in support of a peti¬ 
tion. In order to submit an adequate 
petition for review by ERA, you must 
include in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A description of the alternate 
unit designs you considered in a good 
faith effort to comply with the appli¬ 
cable prohibitions; 

(2) A description of the detailed 
design requirements for the new in¬ 
stallation as specified by the purchas¬ 
er, including capacity, alternate fuels 
capability, and all other pertinent 
specifications; 

(3) A description of the specific fuels 
characteristics of all of the fuels 
which can be used by the new installa¬ 
tion. 

(4) Evidence that you sought the full 
range of alternate fuels and fuel char¬ 
acteristics which could be used by the 
new installation, including bid re¬ 
quests, and/or advertisements for 
supply contracts, all responses you re¬ 
ceived, as well as any other arrange¬ 
ments you attempted to make to 
secure supplies; 

(5) All data required by §505.5 of 
these regulations (Cost Calculation) 
necessary for computing the cost cal¬ 
culation formula; and 

(6) A description of the approach 
and methodology you used to search 
for and evaluate the use of the alter¬ 
nate fuel you considered. 

§ 505.23 Site limitations. 

(а) Eligibility. Section 211(aX2) of 
the Act provides for a permanent ex¬ 
emption due to a site limitation. To 
qualify you must demonstrate to the 
satisfaction of the ERA that, despite 
good faith efforts: 

(1) Alternate fuels would be inacces¬ 
sible as a result of a specific physical 
limitation to the location or operation 
of the proposed installation; 

(2) Transportation facilities for al¬ 
ternate fuels would be unavailable; 

(3) Adequate facilities for handling, 
using, or storing alternate fuels would 
be unavailable; 

(4) Adequate means for controlling 
and disposing of wastes would be un¬ 
available; 

(5) Adequate and reliable supply of 
water would be unavailable; or 

(б) Other site limitations exist which 
would not permit the location or oper¬ 
ation of the proposed installation 
usiqg an alternate fuel and that these 
limitations cannot be reasonably ex¬ 
pected to be overcome within 5 years 
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after the commencement of oper¬ 
ations. 

(b) Exndence to be submitted in sup - 
port of the petition. In order to submit 
an adequate petition for review by 
ERA, you must include in your Fuels 
Decision Rationale the following sub¬ 
stantial evidence to corroborate the 
above criteria: 

(1) Evidence that the site limitation 
is a physical limitation, and not a re¬ 
quirement of a Federal, State, or local 
law which could be the basis of an ex¬ 
emption under Section 505.26 (State 
or local requirements); 

(2) Evidence that alternative means 
for overcoming the specific site limita¬ 
tions were sought, with a detailed de¬ 
scription of the efforts made to over¬ 
come the site limitations set out in 
your petition; and 

(3) Evidence of the equipment or 
space requirements for which the site 
limitation is claimed. Examples of evi¬ 
dence relevant to establishing a site 
limitation for purposes of a permanent 
exemption are as follows: 

(i) Detailed documentation of im¬ 
pediments. including rights-of-way 
problems, site diagrams, maps of the 
surrounding areas and other items es¬ 
sential to the showing of a site limita¬ 
tion; 

(ii) Identification of transportation 
facilities relevant to the geographic 
site of the installation and demonstra¬ 
tion showing w f hy existing transporta¬ 
tion facilities cannot be utilized or new 
facilities constructed; 

(iii) Copies of bid requests, advertise¬ 
ments, and general efforts made to 
secure alternative transportation fa¬ 
cilities; 

(iv) Identification of potential alter¬ 
nate fuel storage locations within a 
reasonable geographic area surround¬ 
ing the proposed Installation; 

(v) Detailed scale site plans of the 
entire facility which include those 
areas not directly involved with the 
specific installation; 

(vi) A specific listing of all equip¬ 
ment necessary and not currently 
available to properly handle alternate 
fuels; 

(vii) Copies of bid requests, adver¬ 
tisements, and general efforts made to 
secure alternative storage facilities; 

(viii) Copies of quotes from bona fide 
suppliers, indicating lead times for 
purchase and installation for required 
ancillary storage or handling equip¬ 
ment; 

(ix) Specific listing of any equipment 
necessary and not currently available 
to properly control and dispose of 
waste; 

(x) Identification of potential alter¬ 
nate w r aste disposal locations within a 
reasonable geographic area surround¬ 
ing the proposed powerplant; 

(xi) A description of efforts made to 
secure off site disposal areas, transpor¬ 


tation facilities, and waste handling 
costs involved in their use; and 

(xii) Copies of bid requests, adver¬ 
tisements, and general efforts made to 
secure waste control and disposal 
equipment. 

§ 505.24 Inability to comply with applica¬ 
ble environmental requirements. 

(a) Eligibility. Section 212(a)(1)(C) 
of the act provides for a permanent 
exemption due to inability to comply 
with applicable environmental require¬ 
ments. To qualify you must demon¬ 
strate to the satisfaction of ERA that, 
despite good faith efforts, you cannot 
bum alternate fuels without violating 
applicable environmental require¬ 
ments within 5 years after beginning 
operation by providing proof that EPA 
or the State has denied a construction 
permit and by providing the informa¬ 
tion requested below. 

(b) Evidence supporting petition. To 
submit an adequate petition for review 
by ERA, you must include in your 
Fuels Decision Report the following 
substantial evidence to corroborate 
the above requirements: 

(1) A copy of your construction 
permit application and all supporting 
documents filed with or subsequent to 
the application; 

(2) To the extent applicable, a copy 
of the EPA and/or State denial of 
your construction permit application; 

(3) A detailed synopsis of the admin¬ 
istrative record of the EPA and/or 
State permit proceedings; 

(4) Copies of reports examining envi¬ 
ronmental compliance of the facility 
including fuel use. pollution control 
equipment, availability of offsets, var¬ 
iances, SIP revisions, and redesigna¬ 
tions; and 

(5) Copies of requests for bids and 
responses received for fuel supply and^ 
pollution control equipment and 
copies of any correspondence on off¬ 
sets. variances, SIP revisions, and rede¬ 
signations. 

(c) Prepetition actions. (1) It is rec¬ 
ommended that you request a meeting 
with ERA and EPA or the State to dis¬ 
cuss options for complying with the 
prohibitions; and 

(2) You must also send a copy of 
your construction permit application 
at the same time you submit it to EPA 
or the State if you are applying for 
use of oil or gas as well as an alternate 
fuel. 

§ 505.25 Inability to obtain adequate capi¬ 
tal. 

(a) Eligibility. Section 212(a)(1)(D) 
of the Act provides for a permanent 
exemption due to inability to obtain 
adequate capital. To qualify you must 
demonstrate to the satisfaction of 
ERA that— 

(1) If you are a part of an existing 
consolidated corporation, the differ- 
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ence In cost between your proposed fa¬ 
cility and an alternate fuel facility is 
equal to or greater than 25 percent of 
the averge annual investment expendi¬ 
tures lor the past three years of the 
consolidated corporation of which you 
are a part; or 

(2) If you are a new business firm, 
not a part of a consolidated corpora¬ 
tion, despite good faith efforts that 
you cannot obtain the additional capi¬ 
tal required for an alternate fuel fa¬ 
cility beyond that required for your 
proposed facility. 

(b) Evidence required in support of 
the petition. To submit an adequate 
petition for rdview by ERA, you must 
include in your Fuels Decision Report 
supporting documentary evidence to 
corroborate the foregoing require¬ 
ments. The evidence should include 
but not be limited to the following in¬ 
formation: 

(1) If you are a part of an existing 
consolidated corporation, 3-year sum¬ 
mary of the financial record of the 
consolidated corporation, as indicated 
by the standard financial indicators 
including cash earnings and dividend 
records; time interest coverage ratios; 
price-earnings ratios; market to book 
value ratios; and all investment ex¬ 
penditures. 

(2) If you are a new business firm: 

(i) Relevant records pertaining to 
your specific efforts to raise capital as¬ 
sociated with your proposed facility. 

(ii) Your financial statement. 

§ 505.26 State or local requirements. 

(a) Eligibility. Section 212(b) of the 
Act provides for an exemption due to 
State or local requirements. To qualify 
you must demonstrate to the satisfac¬ 
tion of the ERA that: 

(1) With respect to the proposed site 
of the installation, the operation or 
construction of the new installation 
using an alternate fuel is infeasible be¬ 
cause of a State or local requirement 
other than a building code, nuisance 
or zoning law; 

(2) You have, in good faith, attempt¬ 
ed unsuccessfully to obtain a variance 
from the State or local requirement or 
have demonstrated why none is availa¬ 
ble; 

(3) The granting of the exemption 
would be in the* public interest and 
would be consistent with the purposes 
of this title; and 

(4) You are ineligible for a perma¬ 
nent exemption based on lack of alter¬ 
nate fuel supply, site limitations, envi¬ 
ronmental requirements, or inability 
to obtain adequate capital. 

(b) Evidence required in support of a 
petition. To submit an adequate peti¬ 
tion for review by ERA. you must in¬ 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 


(1) A copy of the pertinent State Or 
local requirement with its citation and 
its legislative history; 

(2) The identification and location of 
the administrative body which imple¬ 
ments the requirement; 

(3) A description of your attempts to 
obtain a variance from the require¬ 
ments; 

(4) A description of any activities 
you were involved in pertaining to the 
enactment of the requirement; 

(5) A description of equipment, pro¬ 
cedures, advance planning time and 
costs necessary to comply with the re¬ 
quirement; 

(6) A detailed description of why 
compliance is infeasible; 

(7) The impact upon you and/or 
your local community, if any, should 
your petition be denied; 

(8) An explanation of the reasons 
why granting this exemption would be 
in the public interest; and 

(9) An analysis of why you cannot 
qualify for any of the exemptions 
listed in paragraph (a)(4) above. 

§ 505.27 Cogeneration. 

(a) Eligibility. Section 212(c) of the 
Act provides for a permanent exemp¬ 
tion for cogeneration. To qualify you 
must demonstrate to the satisfaction 
of ERA at least the following mini¬ 
mum criteria: 

(1) You are unable to comply with 
the applicable prohibitions imposed by 
the Act; 

(2) That there are economic and 
other benefits of congeneration with 
petroleum or natural gas none of 
which are obtainable through the use 
of an alternate fuel. 

(b) Evidence required in support of a 
petition. To submit an adequate peti¬ 
tion for review by ERA you must in¬ 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) Documentary evidence which 
demonstrates that you considered the 
use of alternate fuels, including a de¬ 
scription of the fuel alternatives you 
examined and the factors important in 
your decision to reject the use of alter¬ 
nate fuels. Such factors would include 
lack of alternate fuel supply, site limi¬ 
tations, environmental requirements, 
or inability to raise adequate capital; 

(2) Purchaser’s design specifications 
for the new unit; 

(3) An engineering description of the 
system, including proposed output and 
uses thereof, with sufficient detail to 
insure that the unit qualifies as a co¬ 
generation facility; 

(4) A detailed economic and engi¬ 
neering analysis demonstrating the 
benefits of cogenerating with petro¬ 
leum or natural gas and demonstrat¬ 
ing that these benefits are not obtain¬ 
able through the use of alternate 
fuels; 
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(5) A comparison of the total oil and 
gas consumption by the proposed co¬ 
generation project and the best feasi¬ 
ble alternative, including the effect on 
oil or gas used by the installation or 
by other affected parties; and 

(6) An analysis of the immediate and 
long-term economic impacts on parties 
not directly involved in the project. 

§ 505.28 Permanent exemption for certain 
fuel mixtures containing natural gas or 
petroleum. 

(a) Eligibility. Section 212(d) of the 
Act provides for a permanent exemp¬ 
tion for certain fuel mixtures. To qual¬ 
ify you must demonstrate to the satis¬ 
faction of ERA that: 

(1) You propose to use a mixture of 
natural gas or petroleum and an alter¬ 
nate fuel as a primary energy source: 

(2) You are not capable of complying 
with the applicable prohibitions im¬ 
posed by the Act; and 

(3) The amount of petroleum or nat¬ 
ural gas you propose to use in the mix¬ 
ture will not exceed the minimum per¬ 
centage of the total Btu heat input 
needed to maintain operational reli¬ 
ability consistent with maintaining a 
reasonable level of fuel efficiency. 

(b) Evidence required in support of cl 
petition. To submit an adequate peti¬ 
tion for review by ERA you must in¬ 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A complete description of the 
fuel mixture, component elements of 
the mixture, and percentage of each 
component to be utilized; 

(2) The purchaser’s design specifica¬ 
tions for the unit for which you are re¬ 
questing an exemption; 

(3) An engineering assessment of the 
proportions of petroleum or natural 
gas needed to maintain operational re¬ 
liability and an adequate level of fuel 
efficiency; and 

(4) Documentary evidence which 
demonstrates that you have consid¬ 
ered the use of alternate fuels as a pri¬ 
mary energy source. You must include 
a description of the supply alterna¬ 
tives you considered, the cost and 
availability of each alternate fuel con¬ 
sidered, and the factors important in 
your decision to reject the use of an al¬ 
ternate fuel as a primary energy 
source. 

(c) Reporting requirement If the ex¬ 
emption is granted, you must submit 
an annual report to ERA certifying 
that the affected units have used no 
more than the percentage of oil or 
natural gas specified in the exemption 
order. The certification shall be ex¬ 
ecuted by your chief executive officer. 

§ 505.29 Emergency purposes. 

(a) Eligibility. Section 212(e) of the 
Act provides for a permanent exemp¬ 
tion for emergency purposes. To quali¬ 


fy you must demonstrate to the satis¬ 
faction of ERA that: 

(1) You are unable to comply with 
applicable prohibitions imposed by the 
Act; 

(2) You will operate and maintain 
the Installation for emergency pur¬ 
poses only. 

(b) Definition. For the purposes of 
this permanent exemption, an emer¬ 
gency exists when operation is neces¬ 
sary for (1) plant protection, or (2) the 
preservation of human health, includ¬ 
ing services to hospitals, public trans¬ 
portation facilities, sanitation, water 
supply and pumping, or other essen¬ 
tial services. Secondary services which 
support essential services are ex¬ 
cluded. 

(c) Evidence required in support of a 
petition. To submit an adequate peti¬ 
tion for review by ERA you must in¬ 
clude in your Fuels Decision Report 
the following substantial evidence to* 
coroborate the above requirements: 

(1) Certification executed by the 
Chief Executive Officer stating that 
emergency operation under the provi¬ 
sions of this exemption will occur only 
when plant protection or the preserva¬ 
tion of human health is required; 

(2) Documentary evidence which 
demonstrates that you considered the 
use of alternate fuels, including a de¬ 
scription of the fuel alternatives you 
examined and the factors important in 
your decision to reject the use of alter¬ 
nate fuels. Such factors would include 
lack of alternate fuel supply, site limi¬ 
tations, environmental requirements, 
inability to raise adequate capital, cer¬ 
tain State or local requirements, or 
other reasons which would preclude 
the use of an alternate fuel; 

(3) An estimate of the emergency 
generating capacity required for the 
first three 12-month periods of exempt 
operation to be used for plant protec¬ 
tion and for preservation of human 
health; 

(4) A list of specific uses described 
by the terms plant protection and 
preservation of human health, is pro¬ 
vided in paragraph (b) above; 

(5) The total emergency generating 
capacity for which exemption is re¬ 
quested; and 

(6) Identification and description of 
previous exemptions, if any. granted 
under the provisions of this section. 

(d) Reporting requirement At the 
end of each 12-month period from the 
effective date of the exemption you 
must report to ERA the monthly and 
annual total generating capacity used 
and amounts generated under the pro¬ 
visions of this exemption with a de¬ 
scription of the purposes of use. 

§ 505.30 Product or process requirements. 

ERA has made a preliminary deter¬ 
mination that this exemption (section 
212(i) of the Act) applies solely to cer- 
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tain nonboiler categories. These cate¬ 
gories are not subject to the statutory 
prohibitions against petroleum and 
gas usage, although the Act does pro¬ 
vide ERA with the discretionary au¬ 
thority to promulgate rules prohibit¬ 
ing oil and gas use by these categories 
of nonboilers. ERA does not intend to 
issue rules pertaining to those categor¬ 
ical prohibitions at this time. There¬ 
fore, we do not now intend to issue 
regulations governing the eligiblity 
and evidence requirements for grant¬ 
ing this exemption. 

§ 505.31 Scheduled equipment outages. 

(a) Eligibility. Section 212(J) of the 
Act provides for a permanent exemp¬ 
tion to meet scheduled equipment 
out < ages. To qualify you must demon¬ 
strate to the satisfaction of ERA that: 

(1) You are unable to comply with 
the applicable prohibitions imposed by 
the Act; 

(2) Your routine maintenance sched¬ 
ule does not permit continuing oper¬ 
ation unless ERA grants this exemp¬ 
tion and the reasons why; and 

(3) The pertinent unit will be used 
only during those periods when other 
units are not in operation for reason 
of scheduled outage. 

(b) Evidence required in support of a 
petition. To submit an adequate peti¬ 
tion for review by ERA you must in¬ 
clude in your Fuels Decision Report 
the following substantial evidence to 
corroborate the above requirements: 

(1) A schedule of operation for the 
pertinent unit estimating the number 
of hours per year and fuel consump¬ 
tion for projected use during the first 
12 months of operation after com¬ 
mencement of operation; 

(2) A description of the maintenance 
schedule for all units located at the fa¬ 
cility specifically identifying those 
units at the facility which will be out 
of service for scheduled maintenance 
at times when the unit for which the 
exemption is requested, is operating; 
and 

(3) Documentary evidence which 
demonstrates that you considered the 
use of alternate fuels, including a de¬ 
scription of the fuel alternatives you 
examined and the factors important in 
your decision to reject the use of alter¬ 
nate fuels. Such factors would include 
lack of alternate fuel supply, site limi¬ 
tations, environmental requirements, 
inability to raise adequate capital, or 
certain State or local requirements. 

(c) Reporting requirement ERA will 
rely upon the schedule of operation of 
the unit submitted with the petition 
as the permanent schedule for exempt 
use. You must notify ERA in advance 
of any changes to this schedule. 


Appendix—Draft Regulatory Analysis- 

Proposed Rules To Implement Provi¬ 
sions of the Powerplant and Industrial 

Fuel Use Act 

i. introduction 

The Economic Regulatory Administration 
(ERA) of the Department of Energy (DOE) 
is proposing rules to implement provisions 
of the Powerplant and Industrial Fuel Use 
Act (FUA). The Act contains prohibitions 
on the use of petroleum and natural gas and 
provides certain exemptions from the prohi¬ 
bitions. 

The Act contains the following provisions 
restricting oil and natural gas use: 

It prohibits use of petroleum or natural 
gas in new facilities; 

It prohibits building new electric power- 
plants that cannot burn coal or other alter¬ 
nate fuels: 

It forbids use of natural gas as a primary 
energy source in existing electric power- 
plants after January 1. 1990; 

It bans natural gas use by existing power- 
plants before January 1, 1990, unless that 
fuel was used by a powerplant as a primary 
energy source during 1977; 

It provides that where a powerplant has 
historically used natural gas. it cannot con¬ 
sume any greater proportion of the fuel 
than in the past; and 

It provides DOE with authority to issue 
rules or orders prohibiting existing facilities 
from using petroleum or natural gas and 
from using excessive amounts of petroleum 
or natural gas in mixtures. 

FUA authorizes DOE to exempt a power- 
plant or an installation from the statutory 
or discretionary prohibitions. The exemp¬ 
tions cover certain physical, economic, envi¬ 
ronmental, and legal factors that preclude 
compliance with the prohibitions. The pro¬ 
posed rules establish criteria that must be 
met to obtain an exemption. The burden of 
proof of demonstrating that an exemption 
is warranted rests on the petitioner request¬ 
ing the exemption and not on DOE. 

II. policy objectives 

FUA is an integral part of the National 
Energy Act (NEA) and represents an expan¬ 
sion of the authority contained in the 
Energy Supply and Environmental Coordi¬ 
nation Act of 1974 (ESECA). The primary 
purpose of FUA is to minimize the use of pe¬ 
troleum and natural gas in industrial and 
electric utility boilers. By minimizing the 
use of scarce fuels in boilers, use of all alter¬ 
nate fuels, not only coal, is encouraged. A 
shift from consumption of scarce fuels to 
more abundant domestic resources furthers 
the goal of national energy self sufficiency 
and its attendance benefits of reducing the 
vulnerability of the United States to energy 
supply interruptions and improving the bal¬ 
ance of payments. 

The policy objectives for Implementing 
this program follow from the Act. Most im¬ 
portant is to prohibit or minimize the use of 
oil or natural gas, and second, where oil or 
natural gas must be used, to insure that it is 
used efficiently. Therefore ERA intends to 
administer the Act in a stringent manner 
calling on American industry to utilize its 
Ingenuity and expertise to develop and use 
technologies for using alternate fuels. 

III. impact analysis of proposed 
regulations 

The quantitative impacts of policy alter¬ 
natives available to ERA in Implementing 
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the Fuel Use Act were assessed by the 
Energy Information Administration <EIA). 
DOE. at the request of ERA. Their findings 
are presented in an analysis memorandum. 
“Analysis of Proposed DOE Regulations Im¬ 
plementing the PowerplAnt and Industrial 
Fuel Use Act’', AM/EI/79-07. The memo¬ 
randum can be obtained from: Energy Infor¬ 
mation Administration Clearinghouse. 1726 
M Street NW„ Room 210. Washington. D C. 
20461, 202-634-5641. 

The analysis focuses on three key policy 
alternatives that are discussed in section IV. 
The following subsections provide an over¬ 
view of some aspects not captured by the 
forecasts and the highlights of the regula¬ 
tory program’s estimated impact on nation¬ 
al energy consumption and Imports. 

Forecasting considerations 

Forecasts of the impact of regulations are 
highly dependent upon the structure of the 
models used to produce the forecasts and on 
the assumptions incorporated in the cases 
examined. As a result some of the benefits 
of implementing FUA regulations may not 
be evident from the quantitative forecasts 
and are instead discussed qualitatively in 
this section. 

Savings of oil and gas attributable to im¬ 
plementing FUA are measured from a base 
case without FUA. The base is predicated 
upon firms selecting the most economic 
energy source. However, there may be in¬ 
stances where a firm may not do this. For 
example, a utility which is having difficulty 
obtaining rate increases may prefer to con¬ 
struct a less capital Intensive plant even 
though the generation costs over the life of 
the plant may be slightly greater than for a 
more capital Intensive plant. An industrial 
firm may prefer to bum oil or gas. rather 
than coal, even at a slightly higher cost be¬ 
cause these are cleaner fuels and enhance 
the corporate image as a good neighbor In 
these cases a regulatory program reinforces 
the market mechanism and insures that 
there will not be backsliding from the base 
case forecasts. 

Similarly, the base case may be over opti¬ 
mistic in terms of coal consumption since 
the forecasts do not take into account the 
level of risk and uncertainty of using one 
fuel as opposed to another. Users often per¬ 
ceive coal burning and nuclear powerplants 
as presenting greater uncertainties than oil 
or gas burning. The construction lead times 
are longer and capital outlays are greater 
resulting in a potential for escalation in 
project costs. Further, in some geographic 
areas where coal has not recently or has 
never been burned there may be consider¬ 
able hesitation in initiating its use. The im¬ 
plementation of FUA will greatly reduce the 
role of uncertainty in fuel burning deci¬ 
sions. 

It is likely that the program will encour¬ 
age the introduction of new technology to 
bum conventional alternate fuels and en¬ 
courage the Introduction of new energy 
sources. Since coal is the most abundant al¬ 
ternate energy source most firms subject to 
the prohibitions of the Act will elect to bum 
coal. With greatly Increased direct coal use 
improved methods of burning will develop, 
commercialization of those methods, such 
as fluidized bed combustion, will occur, and 
an experienced coal industry labor force will 
expand. The Act will also encourage re¬ 
search and the commercialization of other 
alternate energy sources such as solid waste, 
gasified coal, and solar energy. 


In addition to the factors described above 
that are not accounted for in the model, and 
therefore not the forecasts, two significant 
assumptions were made which must be kept 
in mind when interpreting the forecasts. 
First, it was assumed that world oil prices in 
constant dollars would not increase. If it 
had instead been assumed that world oil 
prices in constant dollars will Increase, 
market forces would tend to cause a reduc¬ 
tion in oil and gas consumption that is oth¬ 
erwise attributed to the regulatory program. 

Secondly, most of the policy alternatives 
in implementing FUA were analyzed with¬ 
out the other portions of the National 
Energy Act. When the natural gas pricing 
provisions of NEA are Included the com¬ 
bined oil and gas savings attlbutable to FUA 
tend to decline, but oil imports are further 
reduced. This extra reduction in oil imports 
occurs because the NEA gas pricing provi¬ 
sions eliminate the distinction between in¬ 
terstate and Intrastate gas markets, and 
some of the gas freed up by FUA is deliv¬ 
ered to Interstate markets where it substi¬ 
tutes for oil. rather than remaining in the 
ground awaiting demand from the intra¬ 
state market. To the extent possible the 
analysis presented in this summary is based 
upon EIA’s analysis Including the natural 
gas pricing provisions or an interpretation 
of impacts that would occur had the natural 
gas pricing provisions been included 
throughout. 

Energy impact of implementing FUA 

The oil and natural gas savings from im¬ 
plementing FUA are estimated to be about 
450 thousand barrels a day (MBD) oil equiv¬ 
alent in 1985 and about 650 MBD oil equiva¬ 
lent in 1990. Most of the savings are oil 
rather than natural gas. This occurs be¬ 
cause the price of natural gas rises with the 
implementation of the NEA gas pricing pro¬ 
visions so that firms with boilers large 
enough to be covered by the Act are less 
likely to choose natural gas even in the ab¬ 
sence of a regulatory program. 

Virtually all of the program savings are 
attributable to the industrial sector and not 
the utility sector. The relative cost of using 
coal as opposed to oil leads utilities to select 
construction of base load coal fired plants. 
However, industrial firms that have some¬ 
what lower utilization rates and face rela¬ 
tively higher coal prices and operations and 
maintenance costs may favor construction 
of oil fired plants. The regulatory program 
is effective In preventing much of this oil 
fired construction by the cost criteria it im¬ 
poses. 

By implementing FUA oil imports are ex¬ 
pected to decline by about 450 MBD in both 
1985 and 1990. Not all of the program sav¬ 
ings in 1990 translate into import reductions 
because natural gas consumption in the resi¬ 
dential and commercial sectors increases. 

IV. POLICY ALTERNATIVES 

Three significant policy issues were select¬ 
ed for detailed analysis. They are the level 
of the Index to be used in the comparative 
cost test, the extent to which discretionary 
prohibitions on existing units should be ex¬ 
ercised. and the extent to which types of 
proposed utility generating equipment 
should be considered in granting a reliabil¬ 
ity exemption. Each Issue is discussed below. 

Index level of the comparative cost test 

A facility shall be exempt from the prohi¬ 
bitions if it can be demonstrated that the 


FE0ERAL REGISTER, VOL 43, NO. 223—FRIDAY, NOVEMBER 17, 1978 






54060 


PROPOSED RULES 


cost of using an alternate fuel substantially 
exceeds the cost of using imported petro¬ 
leum. The determination of what consti¬ 
tutes "substantially exceeds” is very impor¬ 
tant since most exemption requests will be 
evaluated under this criteria. ERA has used 
a level of 50 percent for illustrative pur¬ 
poses in its proposed regulations. ERA will 
designate an index in Its final regulations 
that will probably be between 30 percent 
and 80 percent but may well be higher. 

The index level should be high consider¬ 
ing the purposes of the Act and the vari¬ 
ations in cost estimates. The primary objec¬ 
tive of the regulatory program is to reduce 
oil and gas consumption. This reduction is 
necessary to further the goal of national 
energy self sufficiency, reduce the vulner¬ 
ability of the United States to energy 
supply intermiptions, and to conserve gas 
and petroleum for the benefit of present 
and future generations. The importance of 
the goals and the legislative language, "sub¬ 
stantially exceeds”, indicate that use of a 
large percentage figure to capture social 
benefits is warranted. Also, the variation in 
cost estimates is so great as to render mean¬ 
ingless small differences in estimated costs. 

According to the model, using a cost index 
of 30 percent saves 650 MBD (oil equivalent) 
of oil and natural gas in 1990. By increasing 
the index to 50 percent an additional 50 
MBD of oil and natural gas is saved. There 
are additional savings by increasing the 
index to 80 percent but they amount to less 
than 50 MBD. 

As noted earlier, the model attributes neg¬ 
ligible savings to the utility sector. However, 
according to the model, those savings would 
be captured if the index were 10 percent. 

At an index of 50 percent or 80 percent, 
most of the new industrial boilers and exist¬ 
ing coal capable boilers would not be 
exempted from the prohibitions on the 
basis of cost. Installations where the cost of 
using an alternate fuel would exceed the 
cost of using imported petroleum by more 
than 50 or 80 percent are likely to be small 
(less than 250 MMBtu/hour) and require a 
substantial amount of pollution control 
equipment. 

The total annualized cost in 1990 to di¬ 
rectly affected installations is estimated to 
be about $515 million (1975 dollars) with a 
30 percent index. By increasing the index 
from 30 percent to 50 percent the cost in¬ 
creases by $26 million, and by another $23 
million by increasing the index from 50 per¬ 
cent to 80 percent. The costs represent the 
difference between burning coal versus oil 
or natural gas. The annualized costs are cal¬ 
culated by dividing the present value of the 
capital, operations and maintenance, and 
fuel costs by the sum of the present value 
discount factors. Because of this discounting 
calculation these costs cannot meaningfully 
be divided by program savings. 

The cost to the economy may be less than 
that to directly affected users to the extent 
that the oil and natural gas saved goes to 
consumers in the residential and commer¬ 
cial sectors who would otherwise have to use 
imported petroleum or synthetic natural 
gas. 

All units versus new units only 

The Act prohibits new facilities from 
using oil or natural gas. However, it grants 
DOE discretionary authority to issue prohi¬ 
bition orders to certain existing facilities. 
Generally these facilities must be alternate 
fuel capable; they must not require substan¬ 


tial physical modification or substantial der¬ 
ating to use coal or other alternate fuel; and 
the conversion must be financially feasible. 

The model considered only the impacts of 
direct solid coal burning by existing facili¬ 
ties. The analysis shows that oil and natural 
gas savings due to prohibiting existing units 
from burning oil or natural gas amounts to 
about 200 MBD oil equivalent in both 1985 
and 1990. 200 MBD represents approximate¬ 
ly 45 percent of total program savings in 
1985 and 30 percent in 1990. No additional 
units are converted between 1985 and 1900 
so the percentage reflects the changeover in 
capital stock where new units become rela¬ 
tively more important than today's units in 
terms of fuel consumption. 

Virtually all the savings from existing fa¬ 
cilities are attributable to the industrial 
sector. 

The costs imposed on a directly affected 
installation will be about the same whether 
it is existing or new because both face the 
same comparison test. 

In terms of total annualized costs incurred 
by directly affected MFBI’s the impact 
among regions Is somewhat more unequal 
when only new MFBI’s are subject to prohi¬ 
bitions. For example, in 1985 if only new 
MFBI's were subject to prohibitions the 
MFBI’s in the Southwest would incur costs 
of $225 million (1975 dollars) which repre¬ 
sents 78 percent of the national cost. How¬ 
ever, if prohibitions are applied to existing 
as well as new units the cost incurred by the 
southwest Increases to $261 million but this 
amount is about 71 percent of the national 
cost. 

Type of equipmen (— Utilities 

The Act provides an exemption for an oil 
or natural gas powerplants if the plant is re¬ 
quired to prevent an impairment of reliabil¬ 
ity of service. Although the exemption is a 
permanent exemption, the condition that it 
covers, reliability, is temporary in nature. 
The policy alternatives examined with re¬ 
spect to this exemption were favoring com¬ 
bustion turbine equipment in granting the 
exemption and disregarding the type of pro¬ 
posed equipment. 

The objectives in administering this ex¬ 
emption are to assure that adequate capac¬ 
ity is constructed so that brownouts will not 
occur, to minimize the use of oil and natural 
gas consumed under this exemption, and to 
provide incentives for adequate planning for 
construction of alternate fuel-fired plants to 
meet load requirements. 

The analysis assesses the trade off be¬ 
tween constructing less efficient generating 
units versus construction of more efficient 
units that would operate at higher capacity 
factors. A combusion turbine has a substan¬ 
tially higher heat rate than a combined 
cycle unit so it requires more oil to generate 
a kilowatt hour of electricity. However, due 
to its high operating costs it is one of the 
last units dispatched to meet electrical 
demand. The combined cycle unit, converse¬ 
ly, requires less oil to generate a kilowatt 
hour but its favorable economics tend to 
result in dispatching it to meet intermediate 
load demand and occasionally base load 
demand. 

The forecasts show that in 1985 oil-fired 
capacity will be constructed to meet the re¬ 
serve margin requirement since the lead 
time is not great enough to construct suffi¬ 
cient nuclear or coal fired capacity. By 1990 
lead times are great enough so that reliabil¬ 
ity is not a problem. 
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In the absence of a combustion turbine re¬ 
striction, utilities would construct 7000 
megawatts (MW) of combined cycle capacity 
by 1985 to meet reliability requirements. In 
1985 operation of the combined cycles 
would save an additional 20 MBD of oil in 
the utility sector over the program cases 
presented earlier. 

However, the 7000 MW of combined cycle 
constructed through 1985 would be operat¬ 
ing to meet intermediate load demand in 
1990 whereas the distillate turbines would 
be operating to meet peak load demand 
Further, most of the distillate turbines con¬ 
structed for reliability by 1985 displace tur¬ 
bines that would otherwise have been con¬ 
structed between 1985 and 1990 to service 
peak load demand in 1990. Additional coal- 
fired capacity will be constructed to meet 
load requirements. The net result is that in 
1990 by restricting the reliability exemption 
to combustion turbines 100 MBD of oil is 
saved. Had the turbine restriction (or some 
equally effective substitute) not been incor¬ 
porated in all the program forecasts, utility 
oil consumption in 1990 would have been 
100 MBD higher than was shown in the pro¬ 
gram forecasts. 

V. MACROECONOMIC EFFECTS 

The annual impact on real GNP for any 
of the years 1978 through 1990 will not 
exceed a decline of about 0.1 of 1 percent of 
total predicted GNP. or approximately $1.6 
billion per year in an economy w hich is esti¬ 
mated to be about $2 trillion. 

The effect of the program on other ma¬ 
croeconomic variables such as the unem¬ 
ployment rate, the wholesale price index, 
and the consumer price index will be to in¬ 
crease them by an amount that is the same 
as or smaller than the impact on the GNP. 
For example, if the long-term base rate of 
inflation is 4 percent per year, this program 
would increase this rate to a maximum of 
4.1 percent. 


VI. REASONS FOR SELECTING THE PREFERRED 
ALTERNATIVES 

ERA proposes to select an index as high 
as 80 percent or higher for the comparative 
cost test, pursue a prohibition order pro¬ 
gram for existing facilities, and favor con¬ 
struction of combustion turbines in granting 
the reliability exemption. These alterna¬ 
tives are preferred because they result in 
the greatest oil and natural gas savings 
which is the primary objective of the pro¬ 
gram. 

In light of national energy goals and the 
fact that corporate decisions do not conven¬ 
tionally include national costs of burning oil 
or natural gas. the costs associated with an 
index of 80 percent are not unreasonable. 
Further the costs could well be less than 
those indicated in the analysis because of 
the large variability of construction project 
estimates. Also, we intend to review and 
adjust the index from time to time as expe¬ 
rience dictates. 

By pursuing a prohibition program for ex¬ 
isting facilities large oil and gas savings can 
be achieved in a relatively short period of 
time. 

In adition to the scarce fuel savings direct¬ 
ly associated with favoring combustion tur¬ 
bines for the reliability exemption, the ap¬ 
proach provides the greatest incentive to 
utilities to adequately plan in advance for 
meeting load requirements with alternate 
fuel-fired plants. 

VII. LEGISLATIVE INITIATIVES 

The Fuel Use Act represents a significant 
advance In the effort to minimize oil and 
natural gas consumption in the industrial 
and 'utility sectors. Further measures may 
follow FUA. These measures may include 
broadening of FUA as well as initiatives 
that would complement and increase the ef¬ 
fectiveness of the oil and natural gas re¬ 
placement effort. 

[FR Doc. 78-32308 Filed 11-14-78; 11:51 ami 
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[4510-43-M] 

Title 30—Mineral Resources 

CHAPTER I—MINE SAFETY AND 

HEALTH ADMINISTRATION, DE¬ 
PARTMENT OF LABOR 

SUBCHAPTER N—METAL AND NONMETALLIC 
MINE SAFETY 

METAL AND NONMETAL MINING 
OTHER THAN COAL MINING 

Health Standards; Miscellaneous 
Amendments 

AGENCY: Mine Safety and Health 
Administration (MSHA), Department 
of Labor. 

ACTION: Final rule. 

SUMMARY: This rule establishes a 
definition for the term “potable 
water,” establishes new mandatory 
standards with respect to silica and 
new mandatory standards limiting the 
use and storage of specified toxic or 
harmful chemical substances, and re¬ 
vises the mandatory standards related 
to exposure to asbestos dust. These 
regulations will improve health condi¬ 
tions to which mine workers are ex¬ 
posed and provide mine workers with 
an equivalent degree of protection as 
workers in other industries subject to 
similar hazards. 

EFFECTIVE DATE: December 18, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. Aurel Goodwin. Chief, Division 
of Health, Metal and Nonmetal Mine 
Safety and Health, Mine Safety and 
Health Administration, U.S. Depart¬ 
ment of Labor, Ballston Towers No. 
3. 4015 Wilson Boulevard. Arlington, 
Va. 22203. 703-235-8307. 

SUPPLEMENTARY INFORMATION: 

I. Rulemaking Background 

Acting under the rulemaking au¬ 
thority of section 6 of the Federal 
Metal and Nonraetallic Mine Safety 
Act (30 U.S.C. 725) (Metal Act), the 
Secretary of the Interior published a 
notice of proposed rulemaking to 
amend Parts 55, 56, and 57, Title 30, 
Code of Federal Regulations in the 
Federal Register on Thursday, July 
7. 1977 (42 FR 35000-35002). 

The notice proposed to: 

(1) Revise the definition of “pota¬ 
ble” water; 

(2) Prohibit the use or storage of 
certain specified toxic chemical sub¬ 
stances except under laboratory condi¬ 
tions approved by a nationally recog¬ 
nized agency acceptable to the Secre¬ 
tary; 
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(3) Revise existing mandatory stand¬ 
ards by reducing the 8-hour time- 
weighted average airborne concentra¬ 
tion of asbestos dust to which employ¬ 
ees are exposed from 5 fibers per milli¬ 
liter greater than 5 microns in length 
to 2 fibers per milliliter; and 

(4) Prohibit silica sand or other ma¬ 
terials containing more than 1 percent 
free silica from being used as an abra¬ 
sive substance in abrasive blasting 
cleaning operations underground and 
allowing such use in surface activities 
only with the use of full-flow respira¬ 
tory protection, or equivalents for all 
exposed persons. 

A comparison was made between the 
language and substantive require¬ 
ments of each proposed definition and 
mandatory health standard with the 
corresponding OSHA definition and 
regulation. In each instance, the pro¬ 
posed definition or mandatory health 
standard affords at least the same 
degree of health protection to the in¬ 
dividuals working in the metal and 
nonmetal mining industries as its 
counterpart OSHA definition or regu¬ 
lation affords those persons working 
in the general and construction indus¬ 
tries subject to the Occupational 
Safety and Health Act. The proposed 
^definition and rules were developed or 
revised after consultation with the 
Federal Metal and Nonmetal Mine 
Safety Advisory Committee appointed 
under section 7 of the Metal Act (30 
U.S.C. 726). 

Pub. L. 95-164, the Federal Mine 
Safety and Health Amendments Act of 
1977 (Amendments Act), amended the 
Federal Coal Mine Health and Safety 
Act, Pub. L. 91-173, and repealed the 
Federal Metal and Nonmetallic Mine 
Safety Act, Pub. L. 89-577. 

The resulting law, the Federal Mine 
Safety and Health Act of 1977, applies 
to all coal and other (metal and non- 
metal) mines. With regard to rulemak¬ 
ing proceedings which had begun but 
were not completed prior to March 9, 
1978, the effective date of the Amend¬ 
ments Act. section 301(c)(3) of that 
Act provides the Secretary of Labor 
with the authority to continue the 
proceedings and promulgate such 
rules under the rulemaking authority 
of the Federal Mine Safety and 
Health Act. 

II. Discussion ok Comments and 
Changes 

1. 55, 56, 57.5-l(b)—Asbestos. Com¬ 
ments were made expressing concern 
as to the wording of proposed para¬ 
graph (b) regarding methods for asbes¬ 
tos fiber identification, based in part, 
on the conclusions of a National 
Bureau of Standards (NBS) report en¬ 
titled “A Report on the Fiber Content 
of Eighty Industrial Talc Samples Ob¬ 
tained From, and Using the Proce¬ 


dures of. the Occupational Safety and 
Health Administration.” 

Among the conclusions contained in 
the report were: (1) It is the opinion at 
NBS that the existing OSHA proce¬ 
dure is useful only for determining 
“fiber” content and not “asbestos” 
content. 

(2) The NBS believes that the reso¬ 
lution of the measurement problem, 
including the definition and identifica¬ 
tion of asbestos, will be accomplished 
by significant changes in the proce¬ 
dure and probably by changes in the 
method as well. 

Several medical studies were refer¬ 
enced in the comments. T. R. Fears. 
“American Journal of Epidemiology” 
(vol. 104, pp. 523-526, 1976); Mc¬ 
Donald, et al., “Cancer” (vol. 26, pp. 
914-919, 1970); McDonald, et al.. 

“American Review of Respiratory Dis¬ 
ease Supplement” (vol. 115, No. 4, 
April 1977); Gibson, “Inserm” (vol. 52, 
pp. 107-116); Enterline, New York 
Academy of Science (February 1975); 
McDonald, et al., “Archives of Envi¬ 
ronmental Health” (vol. 28, February 
1974); and Finklea, unpublished. 

The NBS study, performed at the re¬ 
quest of OSHA, was done for bulk ma¬ 
terials, not airborne dust, and does not 
represent an analysis of the methods 
used by MSHA. MSHA does not use 
the method evaluated by NBS to iden¬ 
tify asbestos minerals. 

Presumably, the medical studies 
were cited to either refute the need 
for a standard or to argue against a re¬ 
duction of the standards. The studies 
cited represent only a small part of 
the medical literature on asbestos ex¬ 
posure and disease. When all reports 
on this subject are considered, they 
demonstrate an overwhelming associ¬ 
ation between asbestos exposure and 
lung disease. Few, if any. of these re¬ 
ports have sufficient information to 
judge the specific risk of disease asso¬ 
ciated with any given exposure. The 
general consensus within the medical 
community is that any exposure to 
carcinogens creates a risk of disease. 
Therefore, standards should require 
exposure levels to be set as low as pos¬ 
sible so long as they are both achiev¬ 
able and can be measured. 

Because of scientific data developed 
in the late 1960’s and early 1970's, the 
asbestos standards 30 CFR 55.5-1, 
56.5-1, and 57.5-1 were amended in 
1974 to provide the current limit of 5 
fibers/ml greater than 5 microns (mi¬ 
crometers) in length. In keeping with 
the Secretary’s responsibilities. MESA 
(predecessor of MSHA) continued to 
study the available data on asbestos 
dust, and as a result of'these studies, 
in June 1976 submitted to the advisory 
committee a recommendation to 
reduce the 5 fibers/ml limit to 2 
fibers/ml. The reason for the reduc¬ 
tion to 2 fibers/ml limit is to prevent 
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asbestosis and to protect to a greater 
degree against cancer. The 2 fibers/ml 
limit is consistent with MSHA’s cur¬ 
rent asbestos dust standard for surface 
work areas of underground coal mines 
and surface coal mines and OSHA's 
current standards for general indus¬ 
tries and the construction industry. A 
reduction from 5 fibers/ml level to 2 
fibers/ml will improve significantly 
the working environment of miners. 

MSHA believes that the two fiber 
regulation is both achievable and ame¬ 
nable to measurement. The 2 fiber/ml 
standard should assure that less than 
1 percent of workers, occupationally 
exposed, will develop clinical signs of 
asbestosis. 

Some prominent medical and health 
authorities have indicated that per¬ 
missible exposures up to 2 fibers/ml 
may still be too high to adequately 
protect the health of miners exposed 
to asbestos dust during a working life¬ 
time. OSHA has published in the Fed¬ 
eral Register and solicited comments 
on a proposal to reduce asbestos expo¬ 
sure levels from 2 to 0.5 fibers/ml for 
all industries except the construction 
industry which will be considered sep¬ 
arately at some later date. NIOSH has 
recommended to OSHA an asbestos 
standard of 0.1 fiber/ml. Although 
MSHA has no present plans to imple¬ 
ment such a further reduction in ex¬ 
posure levels, data and evidence will 
continue to be gathered and analyzed 
to determine if future reductions may 
be warranted. 

It was commented that the term 
“fiber” as used in the regulation was 
not clearly defined and that the defi¬ 
nition of “asbestos” appeared to have 
been designed expressly to include 
crushed stone operations. 

The terminology for defining asbes¬ 
tos was obtained from mineralogrists 
and was not designed expressly to in¬ 
clude crushed stone operations. Crush¬ 
ing and grinding are performed in 
most mining operations, including 
those producing commercial asbestos, 
and not just at crushed stone oper¬ 
ations. 

Commenters stated that no-studies 
have quantified health hazards result¬ 
ing from exposure to asbestiform tre¬ 
molite and actinolite and that there is 
sufficient controversy among recog¬ 
nized occupatiohal health experts con¬ 
cerning the need to apply increasingly 
stringent exposure limits to all “asbes¬ 
tiform” minerals on the basis of car¬ 
cinogenicity to warrant further care¬ 
ful study. They also recommended ex¬ 
clusion of actinolite from a more re¬ 
strictive standard (i.e., less than 2 
fibers/ml) unless adequate laboratory 
testing and epidemiological studies in¬ 
dicate otherwise. 

In response to these comments, of 
the six asbestos minerals specified in 
the regulation, chrysotile. amosite. 
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crocidolite, and anthophylite have 
been associated with increased risk of 
cancer in humans. Neither tremolite 
nor actinolite asbestos have been 
shown to cause cancer in humans or 
animals. However, studies of workers 
involved in mining materials contain¬ 
ing mixtures of tremolite and other 
minerals have shown excess disease as¬ 
sociated with such exposures. Tremo¬ 
lite and actinolite appear to form a 
solid solution series, representing end 
members of that mineral group. The 
promulgated standards retain tremo¬ 
lite and actinolite asbestos in the defi¬ 
nition of asbestos. 

It was commented that the proposed 
rule differed from that recommended 
by the advisory committee in that the 
phrase “longer than 5 micrometers” 
after the phrase “in excess of 10 
fibers” had been omitted. 

The omission of the phrase “longer 
than 5 micrometers” was a typo¬ 
graphical error and has been corrected 
in the promulgated standards. 

2. 55, 56, 57.5-10—Silica. Com¬ 

menters stated that the term “ex¬ 
posed” should be defined and that the 
proposed standards should have in¬ 
cluded other abrasive materials such 
as staurolite, garnet, and those made 
from slag containing a high percent¬ 
age of glass. 

The term “ exposed” as used in regu¬ 
lations 55, 56. 57.5-10 refers to persons 
who would breathe air containing po¬ 
tentially harmful concentrations of 
silica dust originating from an abra¬ 
sive cleaning operation. If abrasive 
cleaning is conducted in a building 
with forced ventilation, exposed per¬ 
sons would be persons in the down¬ 
stream direction from the abrasive 
cleaning operation. If the cleaning is 
conducted out of doors, persons down¬ 
wind of the abrasive cleaning oper¬ 
ation may be exposed. In all cases, 
those persons whose exposure exceeds 
the applicable TLV limit in regula¬ 
tions 55, 56, 57.5-1 would be consid¬ 
ered exposed. In a closed building with 
little or no ventilation, concentrations 
of harmful silica dust may persist for 
several hours following the conclusion 
of abrasive blasting. So the termina¬ 
tion of abrasive blasting may not end 
the exposure. 

Regulations limiting exposure to 
toxic substances are required under 
the act. It has been demonstrated that 
worker exposure to crystalline silica 
does cause silicosis. Evidence does not 
indicate that the health effects of 
such materials as glass, staurolite or 
garnet are as severe. However, the use 
of these materials is governed by other 
standards which may require that the 
same control measures be taken. 

3. 55, 56, 57.5-6—Chemical storage. 
Concern was expressed that “* * • 
conditions approved by nationally rec¬ 
ognized agency • • V* could be inter¬ 
preted to mean a laboratory accredited 
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by the American Industrial Hygiene 
Association or a similar organization. 

The term “nationally recognized 
agency which is acceptable to the Sec¬ 
retary” includes agencies and organi¬ 
zations that provide guidelines for lab¬ 
oratory procedures. Such organiza¬ 
tions are the American Industrial Hy¬ 
giene Association laboratories accred¬ 
ited by the American Industrial Hy¬ 
giene Association and the Manufactur¬ 
ing Chemists Association. 

4. 55, 56, 57.2—Potable water. It was 
commented that the public health 
service drinking water standards, 42 
CFR 72. Subpart J, are applicable only 
to interstate commerce, and that the 
Environmental Protection Agency 
standards published in 40 CFR 141 
under the Safe Drinking Water Act of 
1974, Pub. L. 93-523, should be includ¬ 
ed. The definition of “potable water” 
is modified in this final rule by adding 
40 CFR 141. 

III. Drafting Information 

The principal persons responsible 
for preparation of these proposed 
health standards are: Thomas J. She- 
pich, Administrator for Metal and 
Nonmetal Mine Safety and Health, 
MSHA; Dr. Aurel Goodwin. Chief, Di¬ 
vision of Health; and Donald R. 
Tindal, Counsel for General Legal 
Advice. Office of the Solicitor. U.S. 
Department of Labor. 

IV. Regulatory Analysis 

Note.— It has been determined that 
this document does not contain a major 
proposal requiring the preparation of a 
regulatory analysis under Executive 
Order No. 12044, or the Department of 
Labor's proposed guidelines for imple¬ 
mentation of the Executive Order (43 
FR 22915, May 26, 1978). The primary 
impact of new § 55.5-1, 56.5-1, and 
57.5-1, pertaining to asbestos, will be 
upon asbestos mines and mills which 
contain known asbestos fibers, employ¬ 
ing a total of approximately 1,000 
workers. The total cost of compliance 
with these provisions is estimated to be 
less than $10 million during the first 
year. 

Dated: November 8, 1978. 

Robert B. Lagather, 
Assistant Secretary, for 
Mine Safety and Health. 


PART 55—SAFETY AND HEALTH 
STANDARDS—METAL AND NON- 
METALLIC OPEN PIT MINES 

Part 55, Subchapter N, Chapter I, 
Title 30, Code of Federal Regulations 
is amended and revised as follows: 

A. Section 55.2 “Definitions” is 
amended by revising the definition of 
the term “Potable” as follows: 
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§55.2 Definitions 


“Potable water*' means water which 
shall meet the applicable minimum 
health requirements for drinking 
water established by the State or com¬ 
munity in which the mine is located or 
by the Environmental Protection 
Agency in 40 CFR Part 141. pages 169- 
182 revised as of July 1. 1977. Where 
no such requirements are applicable, 
the drinking water provided shall con¬ 
form with the Public Health Service 
Drinking Water Standards, 42 CFR 
Part 72. Subpart J, pages 527-533. re¬ 
vised as of October 1, 1976. Publica¬ 
tions to which references are made in 
this definition are hereby made a part 
hereof. These incorporated publica¬ 
tions are available for inspection at 
each Metal and Nonmetal Mine Safety 
and Health Subdistrict Office of the 
Mine Safety and Health Administra¬ 
tion. 


§55.5 [Amended] 

B. Section 55.5 “Air Quality and 
Physical Agents” is amended as fol¬ 
lows: 

1. Paragraph (b) of mandatory 
standard 55.5-1 is revised as follows: 
55.5-1 Mandatory. 9 9 • 


(b) The 8-hour time-w f eighted aver¬ 
age airborne concentration of asbestos 
dust to which employees are exposed 
shall not exceed 2 fibers per milliliter 
greater than 5 microns in length, as 
determined by the membrane filter 
method at 400- 450 magnification (4 
millimeter objective) phase contrast il¬ 
lumination. No employees shall be ex¬ 
posed at any time to airborne concen¬ 
trations of asbestos fibers in excess of 
10 fibers longer than 5 micrometers, 
per milliliter of air. as determined by 
the membrane filter method over a 
minimum sampling time of 15 min¬ 
utes. “Asbestos” is a generic term for a 
number of hydrated silicates that, 
when crushed or processed, separate 
into flexible fibers made up of fibrils. 
Although there are many asbestos 
minerals, the term “asbestos” as used 
herein is limited to the following min¬ 
erals: chrysotile, amosite, crocidolite, 
anthophylite asbestos, tremolite asbes¬ 
tos, and actinolite asbestos. 


2. New mandatory standard 55.5-6 is 
added as follows: 

55.5-6 Mandatory. The following 
chemical substances shall not be used 
or stored except by competent persons 
under laboratory conditions approved 
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by a nationally recognized agency ac¬ 
ceptable to the Secretary. 

(a) Carbon tetrachloride. 

(b) Phenol. 

(c) 4-Nitrobiphenyl, 

(d) Alpha-naphthylamine, 

(e) 4,4-Methylene Bis (2-chloroani- 
line), 

Cf) Methyl-chloromethyl ether, 

<g) 3.3 Dichlorobenzidine, 

(h) Bis (chloromethyl) ether, 

(i) Beta-napthylamine, 

(j) Benzidine, 

(k) 4-Aminodiphenyl, 

(l) Ethylenediamine, 

(m) Beta-propiolactone, 

(n) 2-Acetylaminofluorene, 

(o) 4-Dimethylaminobenzene, and 

(p) N-Nitrosodimethylamine. 

3. New mandatory standard 55.5-10 
is added as follows: 

55.5-10 Mandatory. Silica sand, or 
other materials containing more than 
1 percent free silica, shall not be used 
as an abrasive substance in abrasive 
blasting cleaning operations without 
requiring full-flow respiratory protec¬ 
tion, or equivalent, to all exposed per¬ 
sons. 

(Sec. 508, Pub. L. 91-173 as amended by 
Pub. L. 95-164. 83 Stat. 803 (30 U.S.C. 957), 
and Sec. 301(0(3). Pub. L. 95-164, 91 Stat. 
1318(30 U.S.C. 961).) 


PART 56—SAFETY AND HEALTH 

STANDARDS—SAND, GRAVEL, 

AND CRUSHED STONE 

Part 56. Subchapter N, Chapter I, 
Title 30, Code of Federal Regulations 
is amended and revised as follows: 

C. Section 56.2 "Definitions” is 
amended by revising the definition of 
the term “Potable” to read as follows: 

§ 56.2 Definitions 

• • • • • 

“Potable water” means water which 
shall meet the applicable minimum 
health requirements for drinking 
water established by the State or com¬ 
munity in which the mine is located or 
by the Environmental Protection 
Agency in 40 CFR Part 141, pages 169- 
182 revised as of July 1, 1977. Where 
no such requirements are applicable, 
the drinking water provided shall con¬ 
form with the Public Health Service 
Drinking Water Standards. 42 CFR 
Part 72. Subpart J. pages 527-533, re¬ 
vised as of October 1, 1976. Publica¬ 
tions to which references are made in 
this definition are hereby made a part 
hereof. These incorporated publica¬ 
tions are available for inspection at 
each Metal and Nonmetal Mine Safety 
and Health Subdistrict Office of the 
Mine Safety and Health Administra¬ 
tion. 


§56.5 [Amended 1 

D. Section 56.5 “Air Quality and 
Physical Agents” is amended as fol¬ 
lows: 

1. Paragraph (b) of mandatory 
standard 56.5-1 is revised as follows: 
56.5-1 Mandatory. 


(b) The 8-hour time-weighted aver¬ 
age airborne concentration of asbestos 
dust to which employees are exposed 
shall not exceed 2 fibers per milliliter 
greater than 5 microns in length, as 
determined by the membrane filter 
method at 400-450 magnification (4 
millimeter objective) phase contrast il¬ 
lumination. No employees shall be ex¬ 
posed at any time to airborne concen 
trations of asbestos fibers in excess of 
10 fibers longer than 5 micrometers, 
per milliliter of air, as determined by 
the membrane filter method over a 
minimum sampling time of 15 min¬ 
utes. “Asbestos” is a generic term for a 
number of hydrated silicates that, 
when crushed or processed, separate 
into flexible fibers made up of fibrils. 
Although there are many asbestos 
minerals, the term “asbestos” as used 
herein is limited to the following min¬ 
erals: chrysotile, amosite, crocidolite. 
anthophylite asbestos, tremolite asbes¬ 
tos, and actinolite asbestos. 


2. New mandatory standard 56.5-6 is 
added as follows: 

56.5- 6 Mandatory. The following 
chemical substances shall not be used 
or stored except by competent persons 
under laboratory conditions approved 
by a nationally recognized agency ac¬ 
ceptable to the Secretary. 

(a) Carbon tetrachloride, 

(b) Phenol. 

(c) 4-itrobiphenyl, 

(d) Alpha-naphthylamine, 

(e) 4,4-Methylene Bis (2-chloroani- 
line), 

(f) Methyl-chloromethyl ether, 

(g) 3,3 Dichlorobenzidine, 

(h) Bis (chloromethyl) ether, 

(i) Beta-napthylamine, 

(J) Benzidine, 

(k) 4-Aminodiphenyl, 

(l) Ethylenediamine, 

(m) Beta-propiolactone. 

(n) 2-Acetyiaminoflviorene, 

(o) 4-Dimethylaminobenzene, and 

(p) N-Nitrosodimethylamine. 

3. New mandatory standard 56.5-10 
is added as follows: 

56.5- 10 Mandatory. Silica sand, or 
other materials containing more that 1 
percent free silica, shall not be use as 
an abrasive substance in abrasive 
blasting cleaning operations without 
requiring full-flow respiratory protec¬ 
tion, or equivalent, to ail exposed per¬ 
sons. 
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(Sec. 508, Pub. L. 91-173 as amended by 
Pub. L. 95-164, 83 Stat. 803 (30 U.S.C. 957). 
and Sec. 301(c)(3), Pub. L. 95-164, 91 Stat. 
1318 (30 U.S.C. 961).) 


PART 57—SAFETY AND HEALTH 

STANDARDS—METAL AND NON- 

METALLIC UNDERGROUND MINES 

Part 57, Subchapter N, Chapter I, 
Title 30. Code of Federal Regulations 
is amended and revised as follows: 

E. Section 57.2 ''Definitions” is 
amended by revising the definition of 
the term “Potable” is to read as fol¬ 
lows: 

§ 57.2 Definitions 

• • « • * 

“Potable w'ater means water which 
shall meet the applicable minimum 
health requirements for drinking 
water established by the State or com¬ 
munity in which the mine is located or 
by the Environmental Protection 
Agency in 40 CFR Part 141, pages 169- 
182 revised as of July 1, 1977. Where 
no such requirements are applicable, 
the drinking water provided shall con¬ 
form with the Public Health Service 
Drinking Water Standards, 42 CFR 
Part 72. Subpart J, pages 527-533. re¬ 
vised as of October 1. 1976. Publica¬ 
tions to which References are made in 
this definition are hereby made a part 
hereof. These incorporated publica¬ 
tions are available for inspection at 
each Metal and Nonmetal Mine Safety 
and Health Subdistrict Office of the 
Mine Safety and Health Administra¬ 
tion. 

# * » • * 

§57.5 1 Amended 1 

F. Section 57.5 “Air Quality. Ventila¬ 
tion. Radiation, and Physical Agents” 
is amended as follows: 

1. Paragraph (b) of mandatory 
standard 57.5-1 which is applicable to 
surface and underground is revised as 
follows: 

57.5-1 Mandatory. 

• * • • * 

(b) The 8-hour time-weighted aver¬ 
age airborne concentration of asbestos 
dust to which employees are exposed 
shall not exceed 2 fibers per milliliter 
greater than 5 microns in length, as 
determined by the membrane filter 
method at 400-450 magnification (4 
millimeter objective) phase contrast il¬ 
lumination. No employees shall be ex¬ 
posed at any time to airborne concen¬ 
trations of asbestos fibers in excess of 


10 fibers longer than 5 micrometers, 
per milliliter of air, as determined by 
the membrane filter method over a 
minimum sampling time of 15 min¬ 
utes. “Asbestos” is a generic term for a 
number of hydrated silicates that, 
when crushed or processed, separate 
into flexible fibers made up of fibrils. 
Although there are many asbestos 
minerals, the term “asbestos” as used 
herein is limited to the following min¬ 
erals: chrysotile, amosite, crocidolite, 
anthophylite asbestos, tremolite asbes¬ 
tos, and actinolite asbestos. 


2. New mandatory standard 57.5-6 
which is applicable to surface and un¬ 
derground is added as follows: 

57.5- 6 Mandatory. The following 
chemical substances shall not be used 
or stored except by competent persons 
under laboratory conditions approved 
by a nationally recognized agency ac¬ 
ceptable to the Secretary. 

(a) Carbon tetrachloride, 

(b) Phenol, 

(c) 4-Nitrobiphenyl, 

(d) Alpha-naphthylamine. 

(e) 4,4-Methylene Bis (2-chloroani- 
line), 

(f) Methyl-chloromethyl ether, 

(g) 3,3 Dichlorobenzidine. 

(h) Bis (chloromethyl) ether. 

(i) Beta-napthylamine, 

(j) Benzidine. 

(k) 4-Aminodiphenyl, 

(l) Ethylenediamine. 

(m) Beta-propiolactone. 

(n) 2-Acetylaminofluorene. 

(o) 4-Dimethylaminobenzene, and 

(p) N-Nitrosodimethylamine. 

3. New mandatory standard 57.5-10 
which is applicable to surface only is 
added as follows: 

57.5- 10 Mandatory. Silica sand, or 
other materials containing more than 
1 percent free silica, shall not be used 
as an abrasive substance in abrasive 
blasting cleaning operations without 
requiring full-flow respiratory protec¬ 
tion, or equivalent, to all exposed per¬ 
sons. 

4. New mandatory standard 57.5-16 
w'hich is applicable to underground 
only is added as follows: 

57.5- 16 Mandatory. Silica sand, or 
other materials containing more than 
1 percent free silica, shall not be used 
as an abrasive substance in abrasive 
blasting cleaning operations. 

(Sec. 508. Pub. L. 91-173 as amended by 
Pub. L. 95-164. 83 Stat. 803 (30 U.S.C. 957), 
and Sec. 301(0(3), Pub. L. 95-164. 91 Stat. 
1318(30 U.S.C. 961).) 

[FR Doc. 78-32300 Filed 11-16-78; 8:45 am] 
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[4210—01—M] 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of tho Assistant Secretary for Housing— 
Federal Housing Commissioner 

[Docket No. N-78-898] 

RENTAL PUBLIC HOUSING PROGRAM 

Revised Annual Contributions Contract 

AGENCY: Department of Housing 
and Urban Development. 

ACTION: Announcement of comment 
and public inspection period for the 
revised annual contributions contract 
for the rental public housing program 
(24 CFR Part 841). 

SUMMARY: The consolidated annual 
contributions contract (ACC) for the 
rental public housing program is being 
revised by the Department to incorpo¬ 
rate the requirements of the United 
States Housing Act of 1937, as amend¬ 
ed by the Housing and Community 
Development Act of 1974. The follow¬ 
ing are the current HUD forms which 
will be superseded: HUD-53010 (11-69) 
Consolidated Annual Contributions 
Contract Part I, HUD-53010B (2-70) 
Consolidated Annual Contributions 
Contract Part I. HUD-53010C (1-72) 
Amendment to Annual Contributions 
Contract and HUD-53011 (11-69) Con¬ 
solidated Annual Contributions Con¬ 
tract Part II. Prom the publication of 
this notice until the expiration of the 
comment period, copies of the revised 
ACC will be available for public in¬ 
spection, during regular business 
hours, at each HUD Regional office 
and with the rules docket clerk at 
HUD Headquarters. A copy of the 
ACC will also be furnished to any in¬ 
terested party making a request to the 
rules docket clerk during the comment 
period. 

DATES: Comments are invited from 
public housing agencies (PHA’s), Fed¬ 
eral agencies, members of the public 
and other interested parties. All rele¬ 
vant comments received on or before 
December 18, 1978, will be considered 
for inclusion in the final printed ver¬ 
sion of the revised ACC. 

ADDRESS: Comments should be sent 
to the rules docket clerk, office of 
General Counsel, Room 5218, Depart¬ 
ment of Housing and Urban Develop¬ 
ment, 451 7th Street SW., Washing¬ 
ton, D.C. 20410. 

FOR FURTHER INFORMATION 
CONTACT: 

Jane Taliaferro, Chief, Conventional 
Housing Branch, Public Housing Di¬ 
vision, U.S. Department of Housing 
and Urban Development, 451 7 th 
Street SW., Washington, D.C. 20410, 
telephone 202-755-5837. 


NOTICES 

SUPPLEMENTARY INFORMATION: 
This is the first major revision to the 
ACC in almost 10 years and many of 
the changes incorporate the require¬ 
ments of the United States Housing 
Act of 1937, as amended by the Hous¬ 
ing and Community Development Act 
of 1974. As has been done previously, 
it is the intent of the Department to 
require PH A adoption of the new ACC 
form for ail of its projects (including 
section 23 and Turnkey III projects 
but excluding all section 8 projects) 
only when there is either an ACC 
amendment or a new contract provid¬ 
ing for additional financial assistance. 
The most significant changes incorpo¬ 
rated in the revised ACC are summa¬ 
rized as follows: 

1. Section 1 provides a new format 
for summarizing the necessary infor¬ 
mation relating to each project which 
should greatly reduce the preparation 
and review time spent by HUD staff. 
The pertinent data will be provided on 
a separate attachment for each proj¬ 
ect, thus facilitating the addition of 
projects and the use of the data. 

2. The special provisions for Turn¬ 
key projects (section 110) have been 
revised to provide that, before a seller 
may call upon HUD to take action to 
remedy an alleged default, the seller 
must notify HUD of a substantial de¬ 
fault by the PHA within 30 days of 
the initial occurrence and must pro¬ 
vide supporting evidence thereof and 
of the fact that the seller is not in de¬ 
fault. HUD will be obligated to act 
only if it determines that a substantial 
default by the PHA has occurred and 
that the seller is not in default. 

3. The "equivalent elimination** and 
"Buy American Act** requirements 
have been eliminated from article III, 
since these former statutory require¬ 
ments were deleted from the USHAct 
by the HCDAct of 1974. 

4. Under section 312 the reconstruc¬ 
tion, restoration or repair of a dam¬ 
aged or destroyed project must now be 
accomplished in accordance with a re¬ 
construction or restoration progran 
which has been approved by HUD. 

5. A new section 317 has been added 
requiring a PHA to notify HUD of liti¬ 
gation and to take certain litigation-re¬ 
lated actions only in accordance with 
HUD policy and procedure. 

6. Section 401(F) has been changed 
to give HUD the right to require any 
depositary to refuse to permit with¬ 
drawn from the PHA’s general fund 
when a substantial default is threat¬ 
ened, as well as when it has already oc¬ 
curred. 

7. Section 405(D) contains the fol¬ 
lowing new provisions: (1)A PHA must 
notify HUD immediately when devel¬ 
opment moneys theretofore received 
exceed the PHA’s needs for the next 6- 
month period; and (2) development 
moneys which are in excess of a pro¬ 


ject’s needs must be applied in pay¬ 
ment of obligations or for reduction of 
annual contributions. 

8. Section 405(E) provides for 
amendment of the ACC to state the 
actual development cost after issuance 
of the actual development cost certifi¬ 
cate, whereas previously such an ACC 
amendment has not been required. 

9. In section 408 and elsewhere refer¬ 
ence is no longer made to the terms 
"permanent note** and "project loan 
note”: reference is made, instead, only 
to the HUD loan. It is intended to de¬ 
velop one note form covering all HUD 
loans. 

10. Section 415(D) provides a new 
formula for determining the amount 
of each debt service annual contribu¬ 
tion after the first one. Under this for¬ 
mula the annual contribution amount 
is equal to (A) the level debt service on 
all unmatured issues of bonds issued 
for the project plus (B) an amount 
computed by multiplying the maxi¬ 
mum debt service contribution per¬ 
centage less 1 percent or less such 
other differential as HUD may from 
time to time determine, by the excess 
of the latest established minimum de¬ 
velopment cost for the project over 
the principal amount of bonds issues 
to finance that project. 

11. Section 415(M) adds a new provi¬ 
sion limiting debt service annual con¬ 
tributions with respect to any project 
to the amount of contract authority 
states in exhibit A after any required 
reductions. 

12. Section 417 will require the appli¬ 
cation of all moneys in the advance 
amortization fund to payment of out¬ 
standing obligations, or to payment of 
development cost in lieu of issuing ad¬ 
ditional obligations, or to reduction of 
annual contributions. 

13. Article V has been reorganized to 
include all grounds of default under 
"substantial default’*. The term "sub¬ 
stantial breach** is no longer used. 
New specific grounds of "substantial 
default** are (1) failure to comply with 
training, employment and contracting 
opportunities under section 3 of the 
HUD Act of 1968; (2) failure to com¬ 
plete or prosecute diligently, or to 
repair or reconstruct a project; (3) fail¬ 
ure to comply with any statutory or 
budgetary restriction on cost of con¬ 
struction or development; (4) refusal 
or neglect to sell project notes or 
bonds as required under the ACC; or 
(5) institution of any litigation with¬ 
out HUD approval. Upon the occur¬ 
rence or threat of occurrence of any 
event constituting a substantial de¬ 
fault, HUD may exercise the remedies 
provided under article V. HUD may 
demand possession or conveyance of 
title to the projects or any specified 
part thereof under the ACC, and it is 
expressly provided that HUD is not 
obligated to demand or accept posses- 
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sion or title to any project. If a sub¬ 
stantial default occurs during develop¬ 
ment, HUD has the right to suspend 
development, reduce the number of 
units or terminate the ACC under the 
specified conditions. 

Issued at Washington, D.C.. on Octo¬ 
ber 26, 1978. 

Lawrence B. Simons, 
Assistant Secretary for Housing . 

Federal Housing Commissioner. 
[FR Doc. 78-32395 Filed 11-16-78; 8:45 am] 
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Title 23—Highways 

CHAPTER I—FEDERAL HIGHWAY AD- 
MINISTRATION, DEPARTMENT OF 
TRANSPORTATION 

SUBCHAPTER E—PLANNING 

[FHWA Docket No. 78-19] 

PART 480—USE AND DISPOSITION 
OF PROPERTY ACQUIRED BY 
STATES FOR MODIFIED OR TERMI¬ 
NATED HIGHWAY PROJECTS 

AGENCY: Federal Highway Adminis¬ 
tration (FHWA), Department of 
Transportation. 

ACTION: Final rule. 

SUMMARY: This rule prescribes re¬ 
quirements and standards for the dis¬ 
position and use of property acquired 
by States with the participation of 
Federal-aid highway funds in connec¬ 
tion with proposed highway projects 
which are subsequently modified or 
terminated. The rule provides that, 
upon the approval of the Federal 
Highway Administrator, States may 
use such property for certain public 
interest purposes without being re¬ 
quired to make a credit to Federal 
funds. This issuance is necessary in 
order to implement section 107(f) of 
the Surface Transportation Assistance 
Act of 1978, OMB Circular A-102, and 
the President’s urban policy. 

EFFECTIVE DATE: December 18. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Lawrence A. Staron, Chief, Inter¬ 
state Reports Branch. Office of En¬ 
gineering, FHWA. 202-426-0404; 
Reid Alsop, Attorney, Office of the 
Chief Counsel. FHWA. 202-426-0800; 
or Robert C. Ashby, Attorney. Office 
of the General Counsel, Office of 
the Secretary of Transportation 
(OST), 202-426-4710. The address of 
these individuals is 400 7th Street 
SW., Washington. D.C. 20590. 

SUPPLEMENTARY INFORMATION: 
On August 7, 1978, FHWA published a 
proposed rule (43 FR 35007) to pre¬ 
scribe standards for the use and dis¬ 
posal of property that was acquired by 
States with the participation of Feder¬ 
al-aid highway funds in connection 
with proposed highway projects which 
are subsequently modified or termi¬ 
nated. Usually, In such cases, the prop¬ 
erty is no longer needed for highway 
purposes. State and local governments 
have been uncertain about how to use 
or dispose of this property, particular¬ 
ly since FHWA policy had been to re¬ 


quire repayment of the Federal share 
in many cases. 

The preamble to the proposed rule 
set forth the policy and statutory 
bases for the proposed rule. Since the 
publication of the proposed rule, Con¬ 
gress has partially altered the legal 
framework for regulatory action. Sec¬ 
tion 107(f) of the Surface Transporta¬ 
tion Assistance Act of 1978, Pub. L. 95- 
599. 92 Stat. 2689, strengthened and 
made more explicit the statutory basis 
for the rule. Section 107(f) also re¬ 
pealed section 110(b) of the Federal- 
aid Highway Act of 1976, discussed in 
the preamble to the proposed rule. 

With respect to portions of the In¬ 
terstate system withdrawn under 23 
U.S.C. 103(e)(2) and 103(e)(4) before 
its date of enactment, section 107(f) 
prohibits FHWA from requiring repay¬ 
ment of the Federal share of the cost 
of acquiring property which the State 
reuses for a transportation project 
under title 23 of the United States 
Code, for a public conservation or rec¬ 
reation purpose, or for another public 
purpose determined by the Secretary 
to be in the public interest. In order to 
take advantage of the statutory prohi¬ 
bition, States must apply the property 
to the substitute use within 10 years 
of the withdrawal of the Interstate 
project. 

The statutory prohibition applies 
only to property acquired in connec¬ 
tion with Interstate projects which 
have been withdraw™ under 23 U.S.C. 
103(e)(2) and 23 U.S.C. 103(e)(4) prior 
to November 6, 1978, the date of enact¬ 
ment of section 107(f). The statute is 
silent on whether FHWA may require 
or decline to require repayment of the 
Federal share in other situations. The 
statute is not, therefore, a mandate to 
FHWA to impose payback in other sit¬ 
uations. Consequently, FHWA has the 
discretion, as a matter of administra¬ 
tive policy, to impose or not to impose 
payback in these situations. 

The policy considerations informing 
FHWA’s discretion in this matter are 
those outlined in the preamble to the 
proposed rule. In the past, States 
planned extensive freeway systems in 
major urban areas’. Land was acquired 
for these planned highways, and build¬ 
ings were torn down or fell into disre¬ 
pair. In many cases, the highway proj¬ 
ect w r as later abandoned. Such aban¬ 
donments may occur in the future as 
well, for environmental or other rea¬ 
sons. The vacant land, often in or near 
the central city, may be very impor¬ 
tant to the revitalization of the urban 
centers. Such urban revitalization is a 
cornerstone of the President’s urban 
policy. Department of Transportation 
policy should encourage, rather than 
discourage, the use of land formerly 
intended to be used for a terminated 
highway project for purposes consist¬ 
ent with urban revitalization. Requir¬ 


ing repayment of highway funds to 
the Federal Government as a prereq¬ 
uisite to a new use discourages such 
use. A policy which does not require 
repayment when an appropriate new 
use is found for the land encourages 
and facilitates important new urban 
projects. 

OMB Circular A-102. attachment N, 
which constitutes binding policy guid¬ 
ance on FHWA, provides that when a 
recipient of Federal funds no longer 
can use property acquired with the 
Federal funds for its original purpose, 
it can use the property for another 
Federal program or a State and local 
program consistent with the programs 
of the grantor agency. The grantor 
agency may not require repayment of 
the Federal share if it approves such a 
reuse. Given this directive. FHWA 
must exercise the discretion it has 
under statute to permit appropriate 
reuses without a repayment require¬ 
ment. 

Both the House and Senate debate 
concerning section 107(f) demonstrate 
legislative support for the policy set 
forth in the proposed rule. Senator 
Javits, the Senate sponsor, said that 
he wished Congress to work “in con¬ 
cert with the administration’’ to 
achieve the goals of the Secretary’s 
policy (Daily Congressional Record, 
Aug. 18, 1978, S13748). The House 
sponsor. Representative Fowler, said 
in his floor comments that he favored 
the policy expressed in the proposed 
rule and did not intend his legislation 
to restrict the authority of the Secre¬ 
tary of Transportation to implement 
the policy in non-interstate situations 
(Daily Congressional Record, Sept. 27, 
1978. H10937). This final rule applies 
to Interstate situations. Including 
future withdrawals, and to non-Inter- 
state situations as well. 

Comments Received 

FHWA received 35 comments on the 
proposed rules. Of these. 23 were fa¬ 
vorable, 5 were unfavorable, and 7 
were neither favorable nor unfavor¬ 
able. 

Changes to the Rule in Response to 
Comments 

consistency with local and regional 

PLANNING 

The most frequent comment about 
the proposed rules concerned the ab¬ 
sence of any specific requirement that 
local or regional officials participate in 
the planning of proposed substitute 
projects. The commenters on the sub¬ 
ject unanimously suggested that pro¬ 
posed reuses have the approval and 
concurrence of the local government 
where the property is located or that 
responsible local officials be included 
in the decisionmaking process. We 
agree.that local and regional officials 
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and planning organizations should 
have a role in the selection and plan¬ 
ning of substitute projects, as may be 
required in State or Federal law gov¬ 
erning such substitute projects. How¬ 
ever. in the interest of regulatory sim¬ 
plicity, we do not wish to add a new 
Federal requirement that projects 
must receive concurrences that are not 
now' required. Therefore, §480.107 
(b)(5) requires Stales to certify to the 
Administrator that all local or region¬ 
al concurrences required under law for 
submission of a given proposal have 
been received. Thus, Federal. State 
and local requirements for concur¬ 
rences of local officials and other 
mechanisms for public participation 
concerning propossds for park, recrea¬ 
tion, \irban renewal or other programs 
must be obtained before the State sub¬ 
mits its proposal to FHWA. This provi¬ 
sion does not mean that all concur¬ 
rences necessary for final implementa¬ 
tion of the program must be obtained 
in order to make the proposal. Pre¬ 
sumably. concurrences necessary to 
final implementation must be ob¬ 
tained before the substitute project 
can become a reality. If these concur¬ 
rences are not forthcoming, then the 
proposal as originally conceived 
cannot be implemented, and a require¬ 
ment of a credit to Federal funds 
under § 480.107(e) may arise. 

TRANFERS OF PROPERTY TO PRIVATE 
PARTIES 

Commenters were divided on the 
issue, not addressed in the proposed 
rule, of whether it should be permissi¬ 
ble for States to transfer property to 
private parties as part of public inter¬ 
est projects under the rules. Some of 
the several commenters on this issue 
said that States should not be able to 
sell property to a private party, even 
as part of a public interest program, 
without paying the Federal share of 
the sales proceeds back to the Federal 
Government. Others, pointing to the 
role of private development in urban 
renewal projects, urged that such 
transfers be explicitly permitted. 

The primary intent of the regula¬ 
tions is to facilitate the development 
of publicly ow ? ned projects for public 
benefit. Sales to private parties by the 
State, or by a transferee of the State 
(such as an urban redevelopment au¬ 
thority), even as part of a worthwhile 
public interest project, raise serious 
questions of policy in the context of 
these regulations. As a general matter, 
where such sales take place. States 
should share the proceeds with 
FHWA. Nevertheless, we recognize 
that there may be some situations in 
which important benefits may not 
become available to the public unless 
the State, without having to make a 
credit to Federal funds, is able directly 
or indirectly to transfer the property 


to private parties. Certain urban re¬ 
newal programs, if accompanied by 
suitable safeguards against windfalls 
to any party, may create snch a situa¬ 
tion. 

Section 480.107(b)(4) of the final 
rule requires States to inform the Ad- 
' ministrator if property w’ill be trans¬ 
ferred to a private party in connection 
with the proposed reuse. If so. the 
State must justify the transfer to the 
Administrator. The justification 
should indicate why transfer to a pri¬ 
vate party, without any credit by the 
State to Federal funds, is necessary in 
order to provide important benefits to 
the public. The Administrator 
(§ 480.107(d)(4)) shall impose a re¬ 
quirement for a credit to Federal 
funds unless he or she finds that this 
justification is sufficient. A require¬ 
ment for a credit to Federal funds on 
this ground would affect only the 
property proposed for transfer to pri¬ 
vate parties. 

APPLICABILITY OF THE REGULATION 

The proposed rule applied to all 
future uses and dispositions of former 
highway property, regardless of the 
date of modification or termination of 
the highway project. States were re¬ 
quired to submit reuse proposals 
within 10 years of the modification or 
termination (or 2 years after the effec¬ 
tive date of the regulations) and to 
make the reuse within 6 years of the 
Administrator’s determination that no 
credit to Federal funds was required. 

a. Retrospective application. Section 
107(f) of the Surface Transportation 
Assistance Act of 1978 limited the ap¬ 
plicability of its prohibition of repay¬ 
ment requirements to applications of 
former highway property to appropri¬ 
ate reuses within 10 years of the with¬ 
drawal of the original Interstate proj¬ 
ect. While FHWA has the discretion to 
designate a longer period, we believe 
that a 10-year limitation is sound as a 
policy matter. For consistency, the 
final rule applies the 10-year limit to 
all situations (§ 480.103(c)). 

b. Application to smaller properties. 
A number of comments recommended 
that the word •‘modification’’ be de¬ 
fined carefully, lest the regulations be 
interpreted to cover disposals of small 
parcels of property, uneconomic rem¬ 
nants. and the like, to which the poli¬ 
cies of the regulation do not apply. 
The proposed rule attempted to deal 
with this problem by excepting from 
coverage property ’insignificant in 
size or value.” In drafting the final 
rule, however, we have decided instead 
to exclude from coverage portions of 
highway rights-of-way covered by sub¬ 
part C of 23 CFR part 713 
(§ 480.103(b)). Subpart C applies to the 
disposal of right-of-way property in 
situations other than Interstate trans¬ 
fers under 23 U.S.C. 103(e)(2) or 
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103(e)(4) and other decisions not to 
build a major section of a planned 
highway. The use of this existing reg¬ 
ulation will simplify administration 
and obviate the need to define ‘ modi¬ 
fication. ” 

c. Time limit for reuse. One com- 
menter expressed concern that the 6- 
year time limitation for reuse of prop¬ 
erty after the Administrator’s determi¬ 
nation was too inflexible. The require¬ 
ment of § 480.107(b)(9) that the State 
assure that the reuse will be made “ex¬ 
peditiously” gives FHWA and the 
States the opportunity to work out re¬ 
alistic timetables for the development 
of reuses on a case-by-case basis. The 
6-year limitation has been dropped. 

THE ISSUE OF INTENT 

Several commenters expressed the 
concern that the regulations would 
give States an incentive to acquire 
property for non high w'ay purposes in 
the first instance. That is, know'ing 
that land acquired for highways could 
later be used for another purpose, the 
States would purchase the land with 
Federal-aid highway funds even 
though they had no intention of actu¬ 
ally constructing a highway. Repre¬ 
sentative Howard expressed a similar 
concern in the floor discussion of sec¬ 
tion 107(f) of the Surface Transporta¬ 
tion Assistance Act of 1978 (Daily Con¬ 
gressional Record, Sept. 15. 1978, Id.) 
The thorough review process, includ¬ 
ing environmental, planning and engi¬ 
neering requirements, which States 
must now go through in order to get 
FHWA’s approval to acquire right-of- 
way with Federal-aid funds is a strong, 
probably conclusive, obstacle to such 
practices. Nevertheless, we think it 
proper for States to certify to the Ad¬ 
ministrator as part of their submission 
concerning a reuse of property ac¬ 
quired after the effective date of this 
regulation that it was acquired with 
the intention, at the time of acquisi¬ 
tion. of constructing a highway 
(§ 480.107(bM 1)1 The Administrator, 
of course, has the discretion to look 
behind this or any other certification 
required in the submission if he or she 
believes it is necessary to do so. 

RELOCATION ASSISTANCE 

The proposed rule provided for 
FHWA participation in relocation as¬ 
sistance to end with the modification 
or termination of the highway project. 
One commenter made a persuasive 
case that FHWA participation should 
continue for a longer time. After ree¬ 
valuating our policy position, we have 
decided to permit FHWA participation 
in relocation assistance until the date 
when the State sells or otherwise dis¬ 
poses of the property of a person, 
tenant or business w'hose property was 
acquired in connection with a Federal- 
aid highway project, who remains in 
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occupancy, and who would have quali¬ 
fied for relocation aid had they moved 
prior to the modification or termina¬ 
tion of the highway project. This par¬ 
ticipation is permissive: The Adminis¬ 
trator has the discretion to end such 
participation at any time after the 
modification or termination of the 
project. The aim of this provision is 
equity to all interested parties, and it 
is anticipated that the actual end 
point of FHWA participation in any 
given case will be decided by negotia¬ 
tion between the State and FHWA. 
After this end point, relocation assist¬ 
ance becomes the responsibility of the 
State and any Federal agency involved 
with the substitute project (§480.115). 

PROPERTY MANAGEMENT 

One commenter asked FHWA to par¬ 
ticipate in court awards and settle¬ 
ments and property management costs 
such as demolition arising after the 
date of withdrawal. The proposed rule 
provided that FHWA property man¬ 
agement standards would apply to the 
property until the date on which the 
Administrator approves a reuse or on 
which the State sells or otherwise dis¬ 
poses of the property. We believe that 
it would be reasonable to permit 
FHWA to participate in property man¬ 
agement and other costs, such as those 
cited by the comment, until the same 
date. This participation will be discre¬ 
tionary, to be decided on a case-by¬ 
case basis by FHWA. 

RIGHTS OF FORMER OWNERS 

A number of States have laws pro¬ 
tecting the rights of persons from 
whom property was acquired for high¬ 
way rights-of-way, providing that 
when the property is not used for 
highway purposes the property reverts 
to the original owners or that the 
original owmers have the first option 
to repurchase the property. FHWA in¬ 
tends that such law's be followed. It 
was with these laws in mind that the 
proposed rule required all proposed 
reuses to be consistent with State law. 
Several comments suggested that this 
provision of the proposed rule was not 
sufficiently explicit, and section 107(f) 
of the Surface Transportation Assist¬ 
ance Act of 1978 explicitly protected 
the rights under State law of former 
property owners. In light of these de¬ 
velopments. the final rule requires 
States to certify that rights under 
State law of former owmers have been 
observed (§ 480.107(b)(6)). 

FUTURE USES OF PROPERTY 

A few commenters expressed con¬ 
cern that States might use highway 
property for a public interest purpose 
for a short time and then sell it. realiz¬ 
ing a windfall in the process. This fear 
seems somewhat speculative. However, 
it is probably prudent to create a pre¬ 
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caution against such actions by requir¬ 
ing States to assure the Administrator 
that they will not make major alter¬ 
ations in an approved reuse without 
the Administrator’s consent 
(§ 480.107(b)(8)). For purposes of this 
requirement, a major alteration is a 
change in the nature of the property 
use (e.g. from a park to a housing proj¬ 
ect, from public to private ownership). 
If this assurance is not observed, the 
Administrator may revoke the approv¬ 
al of the reuse and require the State 
to make an appropriate credit to Fed¬ 
eral funds (§ 480.107(e)). 

APPLICATION TO RURAL AREAS 

One comment expressed concern 
that, given the rule’s emphasis on 
urban revitalization, the rule slighted 
the needs of rural areas. While the 
problem addressed by the rule is most 
acute in urban areas, the rule applies 
in all parts of the country. To clarify 
this general application of the rule, we 
have added the words “or rural’’ to 
§480.107(a)(2). 

HISTORIC PRESERVATION 

One commenter suggested that 
FHWA and the State should be re¬ 
quired to prepare an assessment of the 
effects of the reuse of the property on 
historic resources on or eligible for in¬ 
clusion in the National Register of 
Historic Places. The comment asked 
for coverage under the National His¬ 
toric Preservation Act of 1966. as 
amended (16 U.S.C. 470f) and the reg¬ 
ulations of the Advisory Council on 
Historic Preservation (36 CFR Part 
800) of all State and local projects con¬ 
cerning which a credit to Federal 
funds was not required under these 
rules. When a State or local govern¬ 
ment receives Federal assistance from 
the Department of Transportation or 
another Federal agency for a substi¬ 
tute project, the procedures of the Na¬ 
tional Historic Preservation Act and 
the Advisory Council regulations auto¬ 
matically apply to the substitute proj¬ 
ect. 

However, with respect to State or 
local substitute projects which do not 
receive Federal assistance, it would be 
inappropriate for this rule to impose 
the considerable administrative re¬ 
quirements of the National Historic 
Preservation Act and the Advisory 
Council regulations. There is no legal 
requirement for such an imposition. 
The absence of a requirement for a 
credit to Federal funds is not a Feder¬ 
al expenditure on behalf of the substi¬ 
tute project. The project is a purely 
State or local effort. The Administra¬ 
tor’s determination not to require a 
credit to Federal funds is not a license 
for the substitute project. There is 
consequently no direct Federal “un¬ 
dertaking,’’ no federally assisted un¬ 
dertaking, and no Federal licensing of 


a State activity, such that 16 U.S.C. 
470e or its implementing regulations 
are legally required to apply. 

As a matter of policy, however, we 
agree that States should take the pres¬ 
ervation of historic resources explicit¬ 
ly into account as they plan substitute 
projects. Therefore, the regulations 
(§ 480.107(b)(5)) will require a State to 
consult with and seek the comments 
of its State Historic Preservation Offi¬ 
cer with respect to proposed reuses of 
highway property which affect histor¬ 
ic resources on or eligible for inclusion 
in the National Register of Historic 
Places. 

OTHER CHANGES 

In addition to the changes made in¬ 
response to comments or to legislation, 
the final rule differs from the pro¬ 
posed rule in the following respects: 

1. A definition of “applied to a reuse 
under this part” has been added to 
§480.105. Because the rule does not 
apply to property which has not been 
applied to a reuse under this part 
within 10 years of the modification or 
termination of the highway project, it 
is necessary to define what constitutes 
such an application. An application 
must be a commitment by the State to 
devote the property to a specific 
public interest use. It is impossible to 
determine in advance what would con¬ 
stitute an adequate commitment in 
every case. Therefore, the rule leaves 
it to the discretion of the Administra¬ 
tor to determine on a case-by-case 
basis when an application has been 
made. 

2. There may be instances in which, 
to make an informed determination 
about a proposed reuse, the Adminis¬ 
trator will need additional information 
about the proposal or its impacts. 
Therefore a new provision 
(§ 480.107(b)(10)) has been added to re¬ 
quire States to submit such additional 
information on request. 

3. In addition to laws concerning the 
rights of former owners, some States 
have laws specifically governing the 
disposal of former highway property. 
A provision has been added to require 
State certification that these laws, and 
all other State laws involved with a 
proposed reuse, have been observed 
(§ 480.107(b)(7)). 

4. In many urban renewal programs, 
a State or other public agency will sell 
property to a private developer below 
market value. If such an arrangement 
is not approved without a requirement 
for repayment under § 480.107(d)(4), 
the State, under the proposed rule, 
would have had to sell the property 
competitively and attempt to obtain 
the highest possible return. This re¬ 
quirement could be inconsistent with 
sales as part of urban renewal pro¬ 
grams. Therefore, §480.109(2) has 
been amended to give the Administra- 
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tor discretion to waive the require¬ 
ment for competitive sales and highest 
possible return in meritorious cases. 

5. In the proposed rules, the fre¬ 
quent references were made to the Ad¬ 
ministrator’s “approval” of a reuse or 
of “approved reuses.” This terminol¬ 
ogy is somewhat misleading. The Ad¬ 
ministrator has no authority to ap¬ 
prove or disapprove uses by States of 
land which the States own. All the Ad¬ 
ministrator does under these regula¬ 
tions is to determine whether or not 
the State is required to make a credit 
to Federal funds concerning property 
acquired but no longer needed for a 
highway project. The language of the 
final rule (e.g. §480.107(0) reflects 
this understanding of the Administra¬ 
tor’s role. 

Comments Not Resulting in Changes 
to the Proposed Rule 

CONSISTENCY WITH TITLE 23 

The principal objection to the pro¬ 
posed rule by the unfavorable com¬ 
ments was that the rule was inconsist¬ 
ent with title 23 of the United States 
Code. Objectors focused on 23 U.S.C. 
101(d), which provides that “no funds 
authorized to be appropriated from 
the Highway Trust Fund shall be ex¬ 
pended by or on behalf of any Federal 
department, agency or instrumentality 
other than the Federal Highway Ad¬ 
ministration” unless the expenditures 
are specifically called for by an appro¬ 
priations act and are for the "con¬ 
struction of Federal-aid highways” or 
other highway purposes. 

Section 101(d) is concerned with ex¬ 
penditures. There is no evidence in the 
legislative history of the provision 
that Congress intended the term to be 
understood in any but ordinary mean¬ 
ing—“an expending, a laying out of 
money, a disbursement” (Black’s Law 
Dictionary). Such expenditure oc¬ 
curred earlier, when the State, acting 
in good faith, incurred costs to acquire 
property pursuant to a project agree¬ 
ment with FHWA and was reimbursed 
for a share of these costs. When the 
Administrator approves a reuse under 
the regulations, there is no disburse¬ 
ment of highway funds. Section 101(d) 
does not purport in any way to affect 
the subsequent disposition of property 
that was acquired with Federal funds. 
The absence of a repayment require¬ 
ment cannot reasonably be construed 
to be an expenditure for the purposes 
of title 23. The final rule is not incon¬ 
sistent with section 101(d). 

In this connection, it should be 
pointed out that OMB Circular A-102 
forbids the imposition of requirements 
additional to its standards "unless spe¬ 
cifically required by Federal law” (at¬ 
tachment N, §1). Title 23 makes no 
specific legal requirement which au¬ 
thorizes FHWA to add a repayment 
mandate to the OMB standards. The 


only statute specifically addressing re¬ 
payment in section 107(f), which pro¬ 
hibits repayment with respect to cer¬ 
tain categories of property. Outside of 
these categories, the OMB Circular 
applies. Where section 107(f) applies, 
of course, the policy of the rules has 
been mandated by statute. 

ADJACENT FEDERAL PROPERTY 

One commenter suggested that 
when former highway property is ad¬ 
jacent to Federal property, such as na¬ 
tional parks, the Federal agency in¬ 
volved be given first option to acquire 
the property. We do not believe it is 
appropriate to place additional Feder¬ 
al constraints upon the States’ author¬ 
ity to use or dispose of property to 
which they hold title, and for this 
reason did not adopt the suggestion. 

DELEGATION TO THE ADMINISTRATOR 

One commenter suggested that the 
Secretary, rather than the Adminis¬ 
trator, should have the approval au¬ 
thority over proposed reuses. We do 
not adopt this suggestion, believing 
that the authority should reside in the 
agency that has direct responsibility 
for the administration of this and 
other portions of the highway pro¬ 
gram. 

EXCEPTION TO REPAYMENT REQUIREMENT 
FOR SALES PROCEEDS 

The preamble to the proposed rule 
invited comment on the question of 
whether, if a State sold former high¬ 
way property but used the proceeds 
for other transportation projects, it 
should be excused from the repay¬ 
ment requirement normally attaching 
to sales proceeds. Only one comment, 
favoring such a provision, was re¬ 
ceived. We have determined that such 
a provision would be too difficult to 
administer fairly, and for that reason 
have not included it in the final rule. 

STATE PAYBACK 

One commenter mentioned that its 
State law required the State to repay 
its own highway account for the State 
share of the acquisition cost of proper¬ 
ty not used for highway purposes, and 
asked how the rule might deal with 
this situation. We view this problem as 
a matter of State law that is beyond 
the scope of these regulations. 

Drafting Information 

The principal authors of this docu¬ 
ment are Reid Alsop, Office of the 
Chief Counsel, FHWA and Robert C. 
Ashby, Attorney, Office of the Gener¬ 
al Counsel. OST. 

Accordingly, title 23 of the Code of 
Federal Regulations is amended by 
adding a new part 480, as set forth 
below. 


!>4077 

Issued at Washington, D.C.: Novem¬ 
ber 13, 1978. 

Karl S. Bowers, 
Federal Highway Administrator. 


PART 480—USE AND DISPOSITION 
OF PROPERTY ACQUIRED BY 
STATES FOR MODIFIED OR TERMI¬ 
NATED HIGHWAY PROJECTS 

Sec. 

480.101 Purpose. 

480.103 Applicability. 

480.105 Definitions. 

480.107 Use of real property for other pro¬ 
grams. 

480.109 Other dispositions of real property. 
480.111 Disposition and use of tangible per¬ 
sonal property. 

480.113 Use of credits to Federal funds. 
480.115 Relocation assistance. 

480.117 Property management. 

480.119 Intangible items of cost. 

Authority: Pub. L. 95-599, 92 Stat. 2689 
(23 U.S.C. 103(e) (5). (6)); Pub. L. 85-767, 72 
Stat. 915 (23 U.S.C. 315); 49 CFR 1.48(b); 
Office of Management and Budget Circular 
A-102, attachment N (August 24. 1977). 

§ 480.101 Purpose. 

The purpose of the regulations in 
this part is to prescribe standards for 
the use and disposition of property ac¬ 
quired by States with the participation 
of Federal-aid highway funds when 
the highway project for which the 
property was acquired is modified or 
terminated, such that the property is 
no longer needed for the purposes of 
the highway project. 

§480.103 Applicability. 

(a) The regulations in this part are 
applicable to the use and disposition 
of property acquired with the partici¬ 
pation of Federal-aid highway funds 
for any project on any Federal-aid 
system which has not been closed by 
the payment of a final voucher as of 
the effective date of this part when, 
because of the modification or termi¬ 
nation of the project, the property is 
no longer needed for purposes of the 
highway project. With the exceptions 
stated in subsections (b) and (c) of this 
section, these regulations apply to any 
use or disposition made of such prop¬ 
erty, whenever it was acquired, after 
the effective date of this part. 

(b) This part does not apply to por¬ 
tions of highway rights-of-way covered 
by Subpart C of 23 CFR Part 713. 

(c) The provisions of §§480.107 and 
480.111 of this part for the reuse of 
property without the requirement of a 
credit to Federal funds do not apply to 
property which has not been applied 
to a reuse under this part within 10 
years of the modification or termina¬ 
tion of the highway project in connec¬ 
tion with which it was acquired. 

(d) Nothing in this part shall be con¬ 
strued to affect or conflict with the 
obligations of States with respect to 
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advance acquisition of right-of-way 
pursuant to 23 U.S.C. 108(c). 

§ 480.105 Definitions. 

The following definitions apply for 
purpose of this part: 

"Applied to a reuse under this part" 
means committed, as determined by 
the Administrator, to a reuse under 
sections 480.107 or 480.111 of this part; 

"Intangible items of cost" means 
items having no physical existence or 
recoverable value, such as preliminary 
engineering or overhead; 

"Real property" means land, and in¬ 
terests therein, including improve¬ 
ments. structures and appurtenances 
thereto, but excluding movable equip¬ 
ment and machinery; 

"Tangible personal property" means 
any property, other than real proper¬ 
ty. having a physical existence, such 
as construction items, materials and 
equipment. 

§480.107 Use of real property for other 
programs. 

(a) When real property is no longer 
needed for the highway project for 
which it was acquired, because of the 
modification or termination of the 
project, the State may. subject to the 
provisions of this section, reuse the. 
property without being required to 
make a credit to Federal funds for: 

(1) A project under another Federal 
grant program, or 

(2) A project under any State or 
local program the purposes of which 
are consistent with a program or pro¬ 
grams authorized for support by the 
U.S. Department of Transportation. 
State and local transportation projects 
(except projects for toll roads), pro¬ 
jects for public recreation or conserva¬ 
tion purposes, programs for the resto¬ 
ration and revitalization of urban or 
rural areas, and other programs con¬ 
sistent with the public interest shall 
be deemed consistent with Depart¬ 
ment of Transportation programs for 
the purposes of this subsection. 

(b) In order to reuse real property 
without being required to make a 
credit to Federal funds, the State shall 
submit to the Federal Highway Ad¬ 
ministrator the following information: 

(1) A certification that property ac¬ 
quired after the effective date of these 
regulations was acquired with the 
intent, at the time of acquisition, of 
using it for highway purposes; 

(2) A finding that the property is no 
longer needed for purposes of the 
highway project for which it was ac¬ 
quired; 

(3) An explanation of the grounds 
for the finding; 

(4) A description of the program for 
which the State proposes to use the 
property. In the case of a State or 
local program, the description shall in¬ 
clude a justification of the program in 
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terms of consistency with DOT pro¬ 
grams. Each description shall also in¬ 
dicate whether any of the property in¬ 
volved will be transferred to any pri¬ 
vate party in connection with the pro¬ 
posed program. The State shall justify 
to the Administrator the necessity in 
the public interest for any transfer, 
without a requirement for a credit to 
Federal funds, to a private party; 

(5) A certification that all review's, 
approvals or concurrences by State, re¬ 
gional or local officials or planning or¬ 
ganizations required under law for the 
proposal have been obtained, and that 
the State has consulted with and 
sought the comments of the State His¬ 
toric Preservation Officer in the case 
of any proposed reuse which affects 
historic resources on or eligible for in¬ 
clusion in the National Register of 
Historic Places; 

(6) A certification that the rights 
under State law of persons owning 
property in the right-of-way immedi¬ 
ately prior to such property being ob¬ 
tained by the State have been ob¬ 
served; 

(7) A certification that the methods 
to be used to dispose of the property 
and the proposed substitute use for 
the property are in all other respects 
consistent with State law; 

(8) An assurance that the approved 
reuse will be made expeditiously and 
that no major alteration in the pro¬ 
posed reuse will be made without the 
consent of the Administrator; and ^ 

(9) Any additional information re¬ 
quested by the Administration. 

(c) Based on this submission, the Ad¬ 
ministrator shall determine whether 
or not the State is required to make a 
credit to Federal funds. 

(d) The Administrator shall require 
a credit to Federal funds with respect 
to property the proposed reuse of 
which: 

(D Is inconsistent with any Federal 
statute; 

(2) Involves property concerning 
which the certifications, findings and 
assurances required by subsection (b) 
of this section are not made; 

(3) Proposes to use the property, or 
its value, to form part of the State or 
local matthing share with respect to 
any Federal program; or 

(4) Proposes to transfer the property 
to any private party, unless the Ad¬ 
ministrator determines that such 
transfer, without a requirement for a 
credit to Federal funds, is necessary in 
the public interest. 

(e) If the Administrator determines 
that the assurance required by item 
(8) of subsection (b) of this section has 
not been observed, the Administrator 
may revoke his determination not to 
require a credit to Federal funds and 
direct the State to dispose of the prop¬ 
erty as provided in §§ 109 and 111(b) of 
this part. 


§ 480.109 Other dispositions of real prop¬ 
erty. 

(a) When real property is no lbnger 
needed for purposes of the highway 
project for which it was acquired, and 
the Administrator has determined 
under section 480.107 of this part that 
a credit to Federal funds is required, 
the State shall apply to the Adminis¬ 
trator for disposition instructions. The 
Administrator shall instruct the State 
to dispose of the property in one of 
the following ways: 

(1) Retain title to the property, and 
credit Federal funds in an amount 
computed by applying the Federal per¬ 
centage of participation in the cost of 
the original acquisition to the current 
fair market value of the property; or 

(2) Sell the property, and credit Fed¬ 
eral funds in an amount computed by 
applying the Federal percentage of 
participation in the cost of the origi¬ 
nal acquisition to the sale proceeds 
(after deducting actual and reasonable 
selling and fix-up expenses, if any, 
from the sale proceeds). The State 
shall employ proper sales procedures 
which, unless otherwise provided by 
the Administrator, provide for compe¬ 
tition to the maximum extent practi¬ 
cable and result in the highest possi¬ 
ble return. The Administrator may re¬ 
quire sales under this provision to be 
conducted according to guidelines pro¬ 
vided by the Administrator. 

§480.111 Disposition and use of tangible 
personal property. 

(a) When a State no longer needs 
tangible personal property acquired in 
connection with a modified or termi¬ 
nated Federal-aid highway project, it 
shall use the property in connection 
with its other federally-sponsored ac¬ 
tivities in the following order of prior¬ 
ity: 

(1) Activities sponsored by the De¬ 
partment of Transportation; 

(2) Activities sponsored by other 
Federal agencies. 

(b) When the State no longer needs 
or cannot use the property as provided 
in subsection (a) of this section, the 
property may be disposed of or used 
according to the following standards: 

(1) The State may use for any pur¬ 
pose or sell property with a project 
cost of less than $1,000 without 
making a credit to Federal funds. 

(2) The State may use for any pur¬ 
pose or sell property with a project 
cost of $1,000 or more, after a credit to 
Federal funds in an amount computed 
by applying the Federal percentage of 
participation in the cost of its original 
acquisition to the sale proceeds. When 
a State sells property, it shall do so in 
a manner which maximizes competi¬ 
tion and the return from the sale. The 
State shall be permitted to deduct and 
retain from the Federal share $100 or 
10 percent of the proceeds, whichever 
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is larger, for selling and handling ex¬ 
penses. 

§ 480.113 Use of credits to Federal funds. 

Credits made to Federal funds pur¬ 
suant to sections 109 and 111(b) of this 
part shall be credited to the State’s 
Federal-aid apportionment to which 
the original acquisition of the proper¬ 
ty was attributable, in the manner set 
forth in 23 U.S.C. 118(b). 

§480.115 Relocation assistance. 

With respect to owner-occupants, 
tenants, businesses, and farm oper¬ 
ations w'hose property has been ac¬ 
quired in connection with a federally 
assisted highway project. w f ho are still 
in occupancy, and who could have 
qualified as displaced persons if they 
had moved prior to the date of modifi¬ 
cation or termination, the obligations 
of the Federal Highway Administra¬ 
tion under the Uniform Relocation As¬ 
sistance and Real Property Acquisition 
Policies Act (42 U.S.C. 4601 et seq.) 
shall continue for that period of time 
after the date of modification or ter¬ 
mination as is considered equitable by. 
the Administrator, but in no event 
shall this period extend beyond the 
date the State sells or otherwise dis¬ 
poses of the property. If the Adminis¬ 
trator determines under section 107 of 
this part that no credit to Federal 
funds is required, the State shall 
assure the Administrator that it or the 
Federal agency granting assistance to 
the substitute program will assume 
these obligations after the Administra¬ 
tor’s approval with respect to any such 
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persons, businesses, or farm operations 
displaced as a result of the original ac¬ 
quisition or reuse of the former high¬ 
way property. 

§ 480.117 Property management. 

Rules or standards of property man¬ 
agement normally applicable to prop¬ 
erty obtained with the participation of 
Federal-aid highway funds shall con¬ 
tinue to apply to the management of 
property acquired by States in connec¬ 
tion with a highway project after the 
modification or termination of the 
project. These rules or standards shall 
cease to apply to the property as of 
the date of a determination by the Ad¬ 
ministrator that no credit to Federal 
funds is necessary for a reuse of real 
property, upon the reuse of tangible 
personal property for another Federal 
program, or on the date the State sells 
or otherwise disposes of the property. 
FHWA may in the discretion of the 
Administrator participate in the costs 
of property management and in other 
costs related to the acquisition of the 
property or the modification or termi¬ 
nation of the highway project that are 
incurred before such dates. 

§ 480.119 Intangible Items of cost 

States are not required to make a 
credit to Federal funds with respect to 
any intangible items of cost upon 
which the State expended Federal-aid 
highway funds in connection with a 
project which was modified or termi¬ 
nated. 

CFR Doc. 78-32423 Filed 11-16-78: 8:45 am] 
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